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OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 

APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 

“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

“ Frank  Egerton  Hodgins,  J.A. 

William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

“ “ William  Ren  wick  Riddell,  J. 

“ “ Haughton  Lennox,  J. 

“ “ Hugh  Edward  Rose,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.,  President. 
“ “ Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 

“ “ Byron  Moffatt  Britton,  J. 

“ Roger  Conger  Clute,  J. 

“ Francis  Robert  Latchford,  J. 

“ Robert  Franklin  Sutherland,  J. 

“ William  Edward  Middleton,  J. 

“ “ Hugh  Thomas  Kelly,  J. 

“ Cornelius  Arthur  Masten,  J. 
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CALL  TO  THE  BAR. 


21st  March,  1918: 

Martin  John  Brennan. 

28rd  May,  1918: 

Alexander  Kennedy  Cowper,  Reginald  John  Orde,  Lome 
Arthur  Lillico,  Mary  McNulty,  Lome  Francis  Jambier,  Vincent 
Thomas  Aloysius  Foley,  Harrison  Bray  Spaulding,  William  Charles 
Harold  Swinburne. 

20th  June,  1918: 

Thomas  D’Arcy  Leonard  (with  honours),  Francis  Arthur 
Hammond,  Howard  Addison  Hall  (with  honours  and  gold  medal) , 
Jack  Hubert  Phippen,  Harold  Mayne  Daly. 


ERRATA. 


Page  46,  2nd  line  of  catch-words,  for  “ Mortgagee ” read  “Mortgage.” 

Page  46,  last  line  of  head-note,  for  “37  Ch.  D.  651”  read  “1  De  G.  & J.  1.” 
Page  240,  3rd  line  from  bottom,  for  “287”  read  “286.” 

Page  314,  15th  line  from  top,  for  “Q.B.”  read  “K.B.” 
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261,  268,  270 

271,  273,  594,  601,  604,  606,  607,  609 

[1917]  A.C.  76,  33  Times  L.R. 

41,  32  D.L.R.  10 

259,  261,  262,  263,  268, 

270,  271,  273,  275,  594,  601,  607 
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DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[APPELLATE  DIVISION.] 

Willard  v.  Bloom. 

Practice — Interpleader  Order — Unauthorised  Service  Abroad  of  Notice  of  Motion 
upon  Person  Residing  in  Foreign  Country — Person  Served  not  Appearing — 
Application  to  Set  aside  Order — Order  Going  beyond  Notice  and  beyond 
Relief  Obtainable  against  Absentee  Claimant — Ex  Parte  Order — Rules  3 
(6),  O'),  25,  217 , 629,  630. 

Upon  the  application  of  the  plaintiff,  an  order  was  made  by  a Judge  permit- 
ting the  applicant  to  pay  into  Court  the  amount  of  two  promissory  notes, 
made  by  him,  held  by  B.  in  a foreign  country,  where  he  lived.  The  notes 
were  given  in  Ontario  in  payment  for  a block  of  shares  in  an  incorporated 
company,  and  the  order  purported  to  rectify  the  share-register  of  the 
company,  by  substituting  the  name  of  the  plaintiff  for  that  of  the  defendart 
as  the  owner  of  the  shares.  The  order  also  directed  the  trial  of  an  inter- 
pleader issue  as  to  the  money  in  Court,  and  that  B.  should  be  plaintiff  in  the 
issue.  The  order  was  made  after  a notice  of  motion  had  been  served  on 
B.,  in  the  foreign  country  where  he  lived,  informing  him  that  a motion 
would  be  made  for  an  order  authorising  the  plaintiff  to  pay  into  Court 
the  amount  owing  upon  the  two  notes,  and  directing  the  Registrar  of  the 
Court  to  execute  a transfer  to  the  plaintiff  of  the  shares  in  the  company, 
“and  for  such  further  or  other  order”  as  might  seem  just.  No  permission 
was  obtained  from  the  Court  to  issue  or  serve  this  notice  abroad;  and, 
B.  not  appearing  on  the  return,  the  order  was  made  in  his  absence: — 
Held,  upon  B/s  application  to  set  aside  the  order,  that,  the  service  of  the 
notice  being  unauthorised,  it  was  void  as  process ; that,  if  treated  as  informal 
notice,  it  gave  no  correct  information  as  to  what  the  Court  was  asked  to 
do,  and  was,  as  to  the  matters  complained  of,  no  notice  at  all;  and,  there- 
fore, the  order  was  an  ex  parte  order  within  Rule  217,  and  should  be  set  aside. 
Under  Rules  25  and  3 (b),  (j),  a notice  may  be  served  out  of  the  jurisdiction 
in  interpleader;  but  the  notice  is  to  be  in  the  form  settled  by  the  terms  of 
Rules  629  and  630;  and  Rule  630  indicates  the  extent  and  nature  of  the 
relief  that  can  be  obtained  against  a non-appearing  claimant.  Assuming 
that  there  was  a foundation  for  an  interpleader  order,  the  order  went 
beyond  the  relief  which  the  Court  was  competent  to  grant  against  an 
absentee  claimant. 

Order  of  Latchford,  J.,  reversed. 

Motion  by  Adolf  Blitz  to  set  aside  an  order  of  Sutherland, 
J.,  in  so  far  as  it  affected  the  applicant,  who  was  by  the  order 
made  plaintiff  in  an  interpleader  issue  in  respect  of  a sum  of  $2,000 
and  interest. 
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May  9.  The  motion  was  heard  by  Latchford,  J.,  in  the 
Weekly  Court,  Toronto. 

W.  J . Boland , for  the  applicant. 

H.  S.  White,  for  the  plaintiff  and  for  a receiver  appointed  to 
receive  all  moneys  payable  to  the  defendant  Bloom. 


June  16.  Latchford,  J.: — Motion  renewing  by  leave  an 
application  for  an  order  setting  aside  an  order  of  Sutherland,  J., 
in  so  far  as  the  same  affects  one  Adolf  Blitz,  who  was  directed 
to  become  plaintiff  in  an  interpleader  issue  regarding  a disputed 
right  to  $2,000  and  interest,  the  amount  payable  on  two  prom- 
issory notes  said  to  be  held  by  Blitz  and  made  payable  by  the 
plaintiff,  at  the  instance  of  the  defendant  Bloom,  to  the  defend- 
ant Lehigh.  A receiver,  duly  appointed  to  receive  all  moneys 
payable  to  the  defendant  Bloom,  also  claimed  to  be  entitled  to 
payment;  and  the  order  now  sought  to  be  set  aside  directed  an 
issue  as  to  whether  Blitz  or  the  receiver  was  entitled  to  the  sum 
payable,  and  ordered  that  the  plaintiff  should  in  the  meantime 
pay  the  moneys  into  Court.  The  plaintiff  acted  upon  the  order, 
and  the  moneys  are  now  in  Court  awaiting  the  determination  of 
the  issue. 

Blitz,  though  served  in  Chicago  with  notice  of  the  application 
for  an  interpleader  order,  was  not  represented  on  the  return  of 
the  motion.  He  chose  to  regard  the  service  as  a nullity.  No 
order  had  been  made  permitting  or  allowing  service  of  the  notice 
outside  the  jurisdiction  of  the  Court.  It  is  admitted  that  the 
service  was  irregular,  and  that  the  irregularity  was  not  brought 
to  the  attention  of  the  learned  Judge  who  made  the  order 
directing  an  issue.  It  is  contended  that,  therefore,  the  order  was 
made  ex  parte,  or  that  Blitz  failed  to  appear  “through  insufficient 
notice  of  the  application,”  and  that  I have  jurisdiction  under 
Rule  217  to  rescind  or  vary  the  order. 

It  seems  clear  that  an  order  made  upon  notice  cannot  be  re- 
garded as  made  ex  parte.  Nor  does  the  fact  that  the  service  was 
irregular  bring  Blitz  within  the  scope  of  the  Rule.  He  did  not,  I 
think,  fail  to  attend  through  “accident  or  mistake  or  insufficient 
notice,”  but  because,  although  the  promissory  notes  were  made 
in  this  Province  and  are  payable  here,  where  the  whole  transaction 
took  place,  Blitz  did  not  desire  to  enter  the  Courts  of  Ontario  to 
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assert  his  rights.  He  prefers  to  wait  until  he  can  find  Willard 
within  the  jurisdiction  of  the  Courts  of  Illinois. 

If  I had  power,  I should  vary  the  order  by  making  Willard  in- 
stead of  Blitz  the  plaintiff  in  the  interpleader  issue,  and  allow 
the  service  made  upon  him.  As  it  is,  I dismiss  the  application 
with  costs. 

Adolf  Blitz  appealed  from  the  order  of  Latchford,  J. 

October  2.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J . F.  Boland , for  the  appellant,  argued  that  the  order  of  Suther- 
land, J.,  should  be  set  aside,  as  it  was  practically  made  ex  parte, 
and  that  the  service  of  the  notice  on  the  appellant  was  insuffi- 
cient. The  appellant  relied  upon  Rule  217. 

H.  S.  White,  for  the  respondent,  the  plaintiff,  argued  that  the 
order  of  Sutherland,  J.,  was  rightly  made,  and  should  not  be 
disturbed. 

Boland,  in  reply: 

November  12.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.: — Appeal  from  an  order  of  Latchford,  J.,  refusing 
to  set  aside,  as  being  made  ex  parte,  an  order  of  Sutherland,  J., 
dated  the  18th  September, 1916.  The  order  of  Sutherland,  J., 
permitted  the  respondent  to  pay  into  Court  the  amount  of  two 
promissory  notes,  made  by  him,  now  held  by  the  appellant  in 
Chicago,  where  he  resides.  They  were  given  in  Ontario  in  pay- 
ment for  500  shares  of  a company  known  as  the  “EggO”  Com- 
pany, and  the  order  purports  to  rectify  the  share-register  of  that 
company  by  substituting  the  name  of  the  respondent  for  that  of 
the  defendant  Bloom  as  the  owner  of  these  500  shares.  The 
notes  themselves  are  in  Chicago,  and  were,  it  is  said,  transferred 
in  the  United  States  by  the  defendant  Lehigh  to  Warren  Wright, 
and  by  him  to  Blitz,  during  their  currency.  Then  an  interpleader 
issue  is  directed  over  the  money  in  Court,  in  which  the  appellant 
is  to  be  plaintiff,  and  Mr.  Gauld  is  to  be  defendant,  to  try  the 
title  to  the  money  in  Court.  Mr.  Gauld  is  a judgment  creditor 
of  the  defendant  Bloom,  the  owner  of  the  “EggO”  shares,  for 
whom  the  defendant  Lehigh  is  said  to  have  held  the  notes.  Mr. 
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Gauld  has  also  been  appointed  receiver,  under  his  judgment,  of 
any  interest  the  defendant  Bloom  has  in  the  shares,  notes,  or 
money.  Hence  he  is  a party  to  the  issue,  in  which,  apparently, 
he  is  asserting  some  claim  in  right  of  the  defendant  Bloom. 

The  order  of  Sutherland,  J.,  was  made  after  a notice  of  motion 
had  been  served  on  the  3rd  September,  1916,  in  Chicago,  upon 
the  appellant.  That  notice  informed  him  that  a motion  would 
be  made  for  an  order  authorising  the  respondent  to  pay  into 
Court  $2,040.95, “the  amount  now  owing  upon”  the  two  notes 
already  referred  to,  and  directing  the  Registrar  of  the  Court  to 
execute  a transfer  to  the  respondent  of  the  shares  in  the  EggO 
Company,  “and  for  such  further  or  other  order  as  to  the  said 
Court  may  seem  just.”  There  is  no  mention  of  any  application 
for  an  interpleader  order  or  issue  nor  of  rectification  of  the  share- 
register  of  the  EggO  Company.  Upon  the  return  of  the  motion, 
the  appellant  did  not  appear,  and  the  order  was  made  in  the  terms 
I have  mentioned.  The  appellant  then  obtained  leave  from 
Middleton,  J.,  without  attorning  to  the  jurisdiction,  to  move  under 
Rule  217  against  the  order,  and  did  so.  Latchford,  J.,  held  that, 
as  the  appellant  had  had  notice  in  fact,  the  order  was  not  an 
ex  parte  one,  and  dismissed  his  appeal. 

The  Rule  on  which  the  appellant  relies  is  No.  217  and  reads 
as  follows: — 

“A  party  affected  by  an  ex  parte  order,  or  any  party  who  has 
failed  to  appear  on  an  application  through  accident  or  mistake, 
or  insufficient  notice  of  the  application,  may  move  to  rescind  or 
vary  the  order  before  the  Judge  or  officer  who  made  the  same,  or 
any  Judge  or  officer  having  jurisdiction,  within  four  days  from 
the  time  when  the  order  comes  to  his  notice.” 

I think  the  order  actually  made  herein  may  well  be  said  to 
be  an  ex  parte  one  as  to  the  appellant.  Under  Rules  25  and  3 
(6),  ( j ),  a notice  may  be  served  out  of  the  jurisdiction  in  inter- 
pleader. That  notice  is  to  be  in  the  form  settled  by  the  terms 
of  Rules  629  and  630;  and,  where  a claimant  “ does  not  appear 
on  the  motion  after  having  been  served  with  a notice  of  motion 
calling  upon  him  to  appear  and  maintain  or  relinquish  his  claim,  ” 
an  order  may  be  made  barring  him  and  all  persons  claiming  under 
him  as  against  the  applicant  and  all  persons  claiming  under  him, 
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but  not  so  as  to  affect  the  rights  of  the  claimants  as  between 
themselves  (Rule  630). 

Rule  630  indicates  the  extent  and  nature  of  the  relief  that 
can  be  obtained  against  a non-appearing  claimant.  Assuming 
that  there  is  a foundation  for  an  interpleader  order,  as  to  which 
it  is  unnecessary  to  express  an  opinion,  the  order  as  drawn  up  goes 
beyond  the  relief  which  the  Court  is  competent  to  grant  against 
an  absentee  claimant.  The  Rule  which  thus  limits  the  relief 
in  this  way  is  in  accord  with  the  principle  on  which  the  Court 
acts  in  interpleader  where  foreigners  are  concerned  as  claimants. 
This  is  evident  from  the  case  of  Re  Confederation  Life  Association 
and  Cordingly  (1900),  19  P.R.  89,  and  from  the  decisions  upon 
which  it  is  founded,  to  which  may  be  added  In  re  LaCompagnie 
Generate  d’Eaux  Minerales  et  de  Bains  de  Mer,  [1891]  3 Ch.  451; 
In  re  King  & Co’s.  Trade  Mark , [1892]  2 Ch.  462;  and  Spence  v. 
Parkes,  [1900]  2 I.R.  619. 

No  permission  was  obtained  from  the  Court  to  issue  or  serve 
the  notice  which  reached  the  appellant;  and  as  process,  it  was, 
in  the  words  of  Lord  Selborne  in  Sirdar  Gurdyal  Singh  v.  Rajah 
of  Faridkote,  [1894]  A.C.  670,  684,  “an  absolute  nullity,”  as  it 
was  not  such  a notice  as  was  “authorised  by  the  local  legislation.” 
See  also  Pennington  v.  Morley  (1902),  3 O.L.R.  514.  This  point 
does  not  seem  to  have  been  presented  to  my  brother  Latchford. 

If  treated  as  information  merely,  as  in  the  cases  mentioned, 
then  what  has  been  done  goes  quite  beyond  what  was  notified. 
The  order  objected  to  directs  an  interpleader  issue  to  be  tried, 
makes  the  appellant  plaintiff,  requires  him  to  deliver  and  pros- 
ecute it  and  have  it  tried  in  Hamilton.  It  also  purports  to  rec- 
tify the  register  of  the  EggO  Company,  to  the  prejudice  of  the 
appellant,  who  holds  a certificate  endorsed  in  blank  for  the 
shares  in  question  as  security  for  the  notes,  while  the  notice 
of  motion  only  asks  for  an  order  directing  the  Registrar  of  the 
Court  to  execute  a transfer  of  shares,  a very  different  and 
probably  innocuous  proceeding.  As  to  these  matters  it  is  clearly 
ex  parte,  no  notice  having  been  given  that  they  would  be  asked 
for,  and  they  very  largely  exceed  the  power  conferred  upon  the 
Court  even  against  resident  non-appearing  claimants. 

Both  upon  the  ground  that  the  service  of  the  notice  was 
unauthorised,  and  was  therefore  null  and  void  as  process,  and 
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that,  if  treated  as  informal  notice  only,  it  gave  no  correct  infor- 
mation as  to  what  the  Court  was  to  be  asked  to  do,  and  was,  • 
therefore,  as  to  the  matters  complained  of,  no  notice  at  all,  I 
think  the  order  of  Sutherland,  J.,  was  an  ex  parte  order  within 
Rule  217,  and  that  it  should  have  been  set  aside  by  Latchford,  J. 

The  order  of  Latchford,  J.,  should  be  reversed,  and  in  its 
place  should  be  substituted  an  order  setting  aside  the  order  of 
Sutherland,  J.,  as  having  been  made  ex  parte,  and  directing  the 
money  paid  into  Court  to  be  repaid  to  the  respondent,  who 
should  pay  the  costs  of  the  appellant  before  Middleton,  J.,  and 
Latchford,  J.  No  costs  of  this  appeal. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Village  op  Merritton  v.  County  of  Lincoln. 

Highway — Village  Street — Assumption  by  By-law  of  County  Corporation  for 
11  Good  Roads”  Purposes — Highway  Improvement  Act,  R.S.O.  1914,  eh. 
40,  secs.  4 ( 1 ),  5 ( 1 ),  12  (2),  22 — Validity  of  By-law — Procedure  of  Council 
— Powers  of  County  Council  not  Confined  to  Townships — Exemption  of 
Townships  from  Burden  of  Maintenance  of  Road— Special  Act,  26  Viet, 
ch.  13 — Relief  from  Liability  for  Expenditures — Highway  Improvement 
Act,  sec.  15 — Action  to  Set  aside  By-law — Locus  Standi  of  Village  Corpora- 
tion not  Injuriously  Affected — Municipal  Act,  R.S.O.  1914,  ch.  192, 
sec.  285 — Discretion. 

Failure  to  conform  with  the  rules  of  procedure  of  a municipal  council  does 
not  invalidate  a by-law  passed  by  it. 

The  right  of  a county  council,  under  the  Highway  Improvement  Act,  R.S.O. 
1914,  ch.  40,  to  assume  highways  for  the  purposes  of  the  Act,  is  not  con- 
fined to  highways  in  townships. 

Sections  4 (1),  5 (1),  12  (2),  and  22  of  the  Act,  specially  considered. 

A county  by-law  purporting  to  assume  for  the  purposes  of  the  Act,  among 
other  roads  in  the  county,  a part  of  a road  lying  within  a village,  was  held,  in 
an  action  by  the  village  corporation  for  a declaration  of  invalidity  and 
consequent  relief,  not  to  be  ultra  vires  the  county  council. 

Judgment  of  Sutherland,  J.,  reversed. 

The  village  corporation  also  maintained  that  the  county  by-law  was  invalid 
in  so  far  as  it  purported  to  include  the  Queenston  and  Grimsby  road, 
which  was  said  to  be  governed  by  special  legislation,  and  not  to  be  subject 
to  the  Highway  Improvement  Act: — 

Held,  assuming  that  the  special  Act  (26  Viet.  ch.  13)  relieved  the  exempted 
municipalities  from  the  expenditure  for  the  upkeep  of  this  road,  that  they 
were  not  thereby  relieved  from  liability  for  the  expenditure  to  be  made 
upon  it  in  consequence  of  it  being  made  part  of  the  good  roads  system  of 
the  county. 

Section  15  of  the  Highway  Improvement  Act  is  not  in  conflict  with  the 
special  Act. 

Regina  v.  Corporation  of  Louth  (1863),  13  U.C.C.P.  615,  and  County  of  Lin- 
coln v.  City  of  St.  Catharines  (1894,)  21  A.R.  370,  explained. 
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Semble,  that  the  village  corporation  (not  being  one  of  the  exempted  muni- 
cipalities) had  no  locus  standi  to  bring  or  maintain  an  action  to  set  aside 
the  by-law  upon  the  ground  last  mentioned;  for  the  by-law  did  not  injur- 
ously  affect  the  village  municipality  or  a ratepayer  in  it:  sec.  285  of  the 
Municipal  Act,  R.S.O.  1914,  ch.  192;  and  the  policy  of  that  Act,  as  indicated 
by  sec.  285,  should  be  applied  to  an  action  by  which  it  is  sought  to  obtain 
a judgment  quashing  a by-law;  or,  at  all  events,  the  Court  ought,  in  the 
exercise  of  its  discretion,  in  view  of  that  policy,  to  refuse  to  quash  the  by-law. 

Action  by  the  Corporation  of  the  Village  of  Merritton  for  a 
declaration  that  a certain  by-law  of  the  Corporation  of  the 
County  of  Lincoln,  the  defendant,  was  illegal  and  invalid  and 
ultra  vires  of  the  defendant  corporation,  and  for  consequent 
relief. 

May  18.  The  action  was  tried  by  Sutherland,  J.,  without 
a jury,  at  St.  Catharines. 

A.  C . Kingstone,  for  the  plaintiff  corporation. 

A.  W.  Marquis , for  the  defendant  corporation. 

July  11.  Sutherland,  J.: — The  plaintiff  corporation  in  this 
action  seeks  a declaration  that  by-law  No.  600  of  the  defendant 
corporation,  alleged  by  the  latter  corporation  to  have  been 
finally  passed  on  the  3rd  February,  1917,  and  being  a by-law  to 
adopt  a plan  for  the  improvement  of  highways  throughout  the 
County  of  Lincoln,  under  the  provisions  of  the  Highway  Improve- 
ment Act  and  amendments  thereto,  is  “ illegal  and  invalid  and 
ultra  vires” 

Irregularities  in  the  manner  of  passing  the  by-law  and  the 
inclusion  therein  of  a portion  of  what  is  known  as  the  “Queenston 
and  Grimsby  Stone  Road”  are  complained  of,  but  I may  say,  I 
think,  that  one  of  the  chief  grounds,  if  not  the  main  ground,  of 
attack  is  that,  under  the  statute  pursuant  to  which  the  defendant 
municipality  assumed  to  pass  the  by-law,  namely,  the  Highway 
Improvement  Act,  R.S.O.  1914,  ch.  40,  no  power  is  given  to  a 
county  in  connection  with  any  such  plan  for  the  improvement 
of  highways  therein  to  assume  roads  in  villages  or  towns  separated 
from  the  county,  and  that,  inasmuch  as  the  plaintiff  corporation 
is  an  incorporated  village,  and  the  defendant  corporation  by  its 
said  by-law  purports  to  assume  a road  or  street  within  the  plain- 
tiff’s corporate  limits,  the  said  by-law  is  ultra  vires  of  the 
defendant  corporation  and  should  be  set  aside. 
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The  by-law  purports  to  enact  as  follows:  (1)  “ The  several 
roads  and  highways  described  and  set  forth  in  schedule  A hereto 
annexed  and  forming  part  of  this  by-law  are  hereby  designated 
and  assumed  as  county  roads  to  be  improved  and  maintained 
under  the  provisions  of  the  said  Highway  Improvement  Act 
and  amendments  thereto;”  and  included  in  the  said  schedule  is 
the  following:  “Road  No.  18,  Hartzel  road,  from  the  Queenston 
and  Grimsby  stone  road  in  the  township  of  Grantham  southerly 
between  lots  11  and  12  to  the  village  of  Merritton  to  the  southerfy 
limits  of  the  said  village.” 

It  is  admitted  that  this  includes  a street  vithin  the  corporate 
limits  of  the  plaintiff  corporation. 

Section  4.  sub-sec.  (1),  and  sec.  5,  sub-sec.  (1),  of  ch.  40,  are 
as  follows: — 

“4. — (1)  The  council  of  any  county  may  by  by-law  adopt  a 
plan  for  the  improvement  of  highways  throughout  the  county 
by  assuming  highways  in  any  municipality  in  the  county  in  order 
to  form  or  extend  a system  of  county  highways,  designating  the 
highways  to  be  assumed  and  improved  and  intended  to.  form  or 
be  added  to  such  system;  and  in  case  it  is  impracticable  to  ben- 
efit all  the  townships  in  any  county  equitably  by  a system  of 
county  highways  such  plan  may  provide  for  compensation  to 
any  township  which  by  reason  of  the  location  of  such  highways 
or  of  the  unequal  distribution  of  the  expenditure  thereon  may 
not  benefit  proportionately  by  a grant  of  such  specific  amount 
or  annual  sum  or  both  to  be  expended  in  the  improvement  of  the 
highways  of  such  township  as  when  so  expended  will  make  such 
plan  equitable  for  the  whole  county.” 

“5. — (1)  A county  council  may  from  time  to  time  while  carry- 
ing out  a plan  of  highway  improvement  under  this  Act  by  by-law 
make  grants  to  villages  or  towns  not  separated  from  the  county 
for  the  purpose  of  improving  such  highways  or  portions  of  high- 
ways in  such  villages  or  towns  as  may  be  designated  in  such  by- 
law and  which  are  extensions  of  or  form  connections  between 
different  portions  of  county  roads:  but  no  such  highways  shall 
by  reason  of  such  by-law,  or  of  the  expenditure  of  any  grant 
thereon,  be  deemed  to  have  been  assumed  by  the  county  or  to 
form  part  of  the  county  system  of  highways.” 

While  sec.  4 speaks  of  assuming  highways  in  any  municipality 
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in  the  county,  and  it  is  contended,  therefore,  on  behalf  of  the 
defendants,  that  this  would  cover  villages  or  towns  not  separated 
from  the  county,  the  remainder  of  the  section  expressly  refers 
to  townships  only,  and  I am  of  opinion,  looking  to  the  whole 
Act  and  dealing  with  the  question  only  of  the  assumption  of  a 
highway  by  the  county  in  connection  with  the  plan  for  the  im- 
provement of  highways,  that  townships  alone  are  intended  to 
be  referred  to. 

This  is,  as  it  seens  to  me,  made  clear  by  sec.  5,  sub-sec.  (1), 
the  latter  portion  of  which  seems  to  provide  that,  even  in  the 
case  of  grants  to  villages  and  towns  for  the  purpose  of  “ improving 
such  highways  or  portions  of  highways  in  such  villages  or  towns 
as  may  be  designated  in  such  by-law  and  which  are  extensions 
of  or  form  connections  between  different  portions  of  county  roads,” 
such  extensions  or  connections  are  not  to  be  “ deemed  to  have 
been  assumed  by  the  county  or  to  form  part  of  the  county  system 
of  highways.” 

The  Village  of  Merritton  has  a population  of  1,500  people. 
The  street  in  question  therein  is  an  important  one,  built  up  on 
either  side  and  with  the  usual  street  improvements.  I think  the 
Legislature  intended  to  recognise  that,  in  such  circumstances, 
while  it  would  not  be  appropriate  to  permit  a county,  in  con- 
nection with  a plan  of  this  kind,  actually  to  assume  such  street, 
it  might  authorise  the  county  to  expend  moneys  thereon  so  as  to 
make  such  street  reasonably  conform  to  the  character  of  the 
roads  comprised  in  the  general  scheme. 

I was  referred  by  counsel  for  the  defendant  corporation  to 
sec.  12  of  the  Act  in  question,  which  is  as  follows: — 

“(1)  The  corporation  of  a county  shall  not  be  entitled  to 
receive  any  aid  under  this  Act  unless  the  by-law  providing  for 
the  improvements  in  respect  of  which  aid  is  to  be  granted  has 
been  approved  by  the  Lieutenant-Governor  in  Council. 

“(2)  Upon  the  application  of  any  county  council  for  the  approval 
of  a by-law  under  this  Act  the  Minister  may  obtain  such  report 
upon  the  plan  adopted  by  such  county  council  as  he  may  deem 
necessary  and  may  hear  any  township  council  which  may  be 
dissatisfied  therewith  before  presenting  such  application  for  the 
consideration  of  the  Lieutenant-Governor  in  Council.” 

Under  this  section,  application  was  made  to  the  Lieutenant- 
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Governor  in  Council,  and  his  approval  obtained.  The  plaintiff 
corporation  alleges  that  it  had  no  notice  or  opportunity  to  appear 
before  the  Minister  or  express  its  dissatisfaction  with  the  by-law. 

I cannot  think  that  sec.  12  is  to  be  construed,  as  contended 
on  the  part  of  the  defendant  corporation,  to  mean  that,  if  the 
said  approval  is  given  to  an  invalid  by-law,  the  plaintiff  is  estopped 
from  contesting  its  validity  in  an  action  as  he  is  seeking  to  do  in 
the  present  action,  and  particularly  if  no  appropriate  oppor- 
tunity was  afforded  it  to  object  as  indicated  under  the  section. 

Having  come  to  the  conclusion,  as  already  indicated,  that  no 
authority  is  by  the  Act  conferred  on  the  county  to  pass  a by-law 
to  assume  the  street  of  the  plaintiff  corporation  in  question  as 
part  of  its  plan  for  the  improvement  of  highways  in  the  county, 
I think  the  by-law  must  to  this  extent  be  set  aside,  with  costs, 
inclusive  of  the  costs  of  the  application  to  restrain  action  on  the 
part  of  the  defendant  corporation  pending  the  delivery  of  judg- 
ment herein. 

The  plaintiff  corporation  will  have  judgment  accordingly, 
and  restraining  the  defendant  corporation  from  assessing  or 
taxing  the  plaintiff  corporation  with  any  part  of  the  cost  or  ex- 
penditure incurred  under  or  by  reason  of  the  said  by-law. 

The  defendant  corporation  appealed  from  the  judgment  of 
Sutherland,  J.;  and  the  plaintiff  corporation  also  appealed. 

October  3 and  4.  The  appeal  and  cross-appeal  were  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson, 
JJ.A. 

A.  W.  Marquis , for  the  defendant  corporation,  argued  that 
the  language  of  the  Highway  Improvement  Act  (R.S.O.  1914, 
ch.  40,  secs.  4 and  5)  must  be  taken  to  confer  upon  the  county 
council  the  rights  which  it  claimed,  and  which  it  would  be  most 
injurious  to  limit  in  the  way  indicated  in  the  judgment  of  the 
learned  trial  Judge.  The  action  of  the  plaintiff  corporation 
was  dictated  by  a kind  of  “municipal  pride” — the  village 
people  did  not  wish  their  road  to  be  assumed  by  the  county — but 
the  plaintiff  corporation  had  no  reasonable  grounds,  either  under 
the  express  words  of  the  statute,  or  having  regard  to  the  objects 
which  it  was  intended  to  secure,  for  the  position  taken.  The 
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construction  contended  for  by  the  plaintiff  corporation  might 
result  in  a disjoined  system,  which  would  defeat  the  main  object 
of  the  Act. 

A.  C.  Kingstone,  for  the  plaintiff  corporation,  argued  that 
the  village  road  could  not  be  regarded  as  a link  in  a chain  of 
county  highways,  as  it  was  situate  at  the  end  of  the  county. 
Looking  at  the  whole  Act,  the  conclusion  of  the  trial  Judge  was 
right,  viz.,  that  township  corporations  only  were  intended  to  be 
covered  by  the  enactment.  On  the  question  of  status,  reference 
was  made  to  the  Assessment  Act,  secs.  218,  221,  222,  and  to  the 
Municipal  Act,  secs.  285,  221.  As  to  the  Queenston  and 
Grimsby  road,  it  was  not  vested  in  the  county  corporation  in 
the  ordinary  way,  but  as  assignee  of  a road  company.  Refer- 
ence was  made  to  County  of  Lincoln  v.  City  of  St.  Catharines  (1894), 
21  A.R.  370,  375. 

Marquis , in  reply,  argued  that  the  plaintiff  corporation  had 
no  status  to  attack  the  by-law. 

November  12.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  defendant  from 
the  judgment,  dated  the  11th  July,  1917,  which  was  directed  to 
be  entered  by  Sutherland,  J.,  after  the  trial  of  the  action  before 
him  sitting  without  a jury  at  St.  Catharines  on  the  18th  May, 
1917;  and  there  is  a cross-appeal  by  the  plaintiff,  the  nature  of 
which  I shall  afterwards  mention. 

The  action  is  brought  by  the  respondent,  which  is  a village 
corporation,  for  the  purpose  of  obtaining  a declaration  that  by- 
law number  600  of  the  council  of  the  appellant,  which  is  a county 
corporation,  bearing  date  the  3rd  day  of  February,  1917,  is 
illegal  and  invalid  and  ultra  vires  the  appellant,  and  that  the  res- 
pondent and  “the  other  local  municipalities  forming  the  defend- 
ant corporation  are  not  bound”  by  it,  and  that  the  respondent 
is  not  liable  to  assessment  or  taxation  under  it,  or  to  meet  or 
pay  any  liability  or  expenditure  “in  pretended  pursuance  there- 
of;” for  obtaining  a “direction”  that  the  by-law  be  set  aside 
and  quashed;  “in  any  event  a direction  that  the  clauses”  of  the 
by-law  “complained  of  as  being  ambiguous,' contradictory,  and 
ultra  vires,  be  struck  out,”  and  the  by-law  amended  accordingly; 
and  an  injunction  restraining  the  defendant  from  acting  or  pro- 
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ceeding  in  any  manner  under  the  by-law  and  from  assessing  or 
taxing  the  respondent  with  any  part  of  the  cost  or  expenditure 
incurred  under  or  by  reason  of  the  by-law. 

The  by-law  in  question  was  assumed  to  be  passed  under  the 
authority  of  the  Highway  Improvement  Act,  R.S.O.  1914,  ch.  40. 

The  by-law  recites  the  Act  and  an  amendment  of  it,  and  that 
the  council  of  the  appellant  corporation  deemed  it  necessary 
and  expedient  to  adopt  a plan  for  the  improvement  of  certain 
highways  in  the  County  of  Lincoln,  being  those  described  in  the 
schedule  to  the  by-law,  and  the  by-law  enacts  that  these  roads 
and  highways  are  designated  and  assumed  as  county  roads  to 
be  improved  and  maintained  under,  and  to  be  constructed, 
improved,  and  maintained  in  accordance  with,  the  provisions 
and  regulations  prescribed  by  those  Acts,  and  that  the  work  of 
construction,  improvement,  and  maintenance  shall  be  commen- 
ced as  soon  as  practicable  after  the  coming  into  force  of  the 
by-law. 

Section  4 of  the  by-law  reads  as  follows:- — 

“The  county  council  shall  from  time  to  time  by  by-law  make 
such  grants  as  may  be  necessary  and  equitable  for  the  construc- 
tion, improvement,  and  maintenance  of  highways  or  portions 
of  highways  in  villages  or  towns,  not  separated  from  the  county, 
and  in  townships  which  are  extensions  of  or  form  direct  connections 
between  different  portions  of  county  roads,  but  the  total  amount 
of  such  grants  to  any  village  or  town  or  township  shall  not  ex- 
ceed the  sum  of  the  provincial  grant  thereon,  and  the  taxation 
paid  by  such  urban  municipalities  under  the  by-law.” 

By  sec.  5,  provision  is  made  that  the  “funds”  required  for 
the  construction,  improvement,  and  maintenance  of  the  roads 
“shall  be  raised  by  an  annual  levy  based  upon  the  equalized 
assessments  of  the  municipalities  within  the  county,  including 
incorporated  towns  and  villages  not  separated  from  the  county, 
or  by  the  issue  of  debentures  from  time  to  time,  or  by  other  means 
authorised  by  the  Municipal  Act,  the  Highway  Improvement 
Act,  or  other  statute  of  the  Province  of  Ontario  in  that  regard, 
and  the  rate  for  the  payment  of  such  debentures  issued  for  the 
aforesaid  purposes,  or  any  rate  levied  under  authority  of,  or  by 
reason  of,  the  said  Highway  Improvement  Act,  shall  be  levied 
and  collected  upon  the  ratable  property  aforesaid,  and  no  part 
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of  the  cost  of  improvement  and  maintenance  of  the  said  roads 
and  highways  shall  be  borne  by  the  municipalities  not  so  in- 
cluded.” 

The  by-law  contains  two  other  sections  not  affecting  the 
questions  raised  in  the  action  and  a final  section  providing  that 
the  by-law  shall  not  come  into  force  until  approved  by  the  Lieu- 
tenant-Governor in  Council  in  accordance  with  sec.  12  of  the  High- 
way Improvement  Act. 

Among  the  highways  mentioned  in  the  schedule  are: — 

The  Queenston  and  Grimsby  stone  road  from  the  westerly 
boundary  of  the  County  of  Lincoln  to  Queenston,  passing  through 
the  Villages  of  Grimsby  and  Beamsville  (number  1). 

Ontario  street  from  the  City  of  St.  Catharines  northerly  to 
the  Village  of  Port  Dalhousie,  and  continuing  through  the  Village 
of  Port  Dalhousie  to  the  easterly  limit  of  the  Township  of  Louth 
(number  14). 

The  Niagara  stone  road  from  the  Queenston  and  Grimsby 
stone  road  at  Homer  to  the  Town  of  Niagara,  and  continuing 
through  the  Town  of  Niagara  to  the  shipping  point  at  the  wharf 
(number  16). 

In  the  Township  of  Niagara,  the  Creek  road  from  the  south- 
erly town  line  of  the  Township  of  Niagara  through  St.  Davids 
and  Virgil  to  the  Lake  Shore  road,  thence  easterly  along  the 
Lake  Shore  road  to  the  westerly  limits  of  the  Town  of  Niagara 
(number  17). 

The  Hartzel  road  from  the  Queenston  and  Grimsby  stone  road 
in  the  Township  of  Grantham  southerly  between  lots  11  and  12 
to  the  Village  of  Merritton  to  the  southerly  limits  of  the  said 
village  (number  18). 

I should  have  thought  it  open  to  question  whether  number  18, 
as  it  appears  in  the  by-law,  includes  a street  in  the  Village  of 
Merritton.  In  engrossing  the  by-law,  words  which  appeared  in 
the  by-law  as  it  was  intrqduced  and  read  a first  time  were  dropped, 
inadvertently,  I have  no  doubt.  In  it  number  18  read:  “The 
Hartzel  road  from  the  Queenston  and  Grimsby  stone  road  in  the 
Township  of  Grantham  southerly  between  lots  11  and  12  to  the 
Village  of  Merritton  and  continuing  through  the  Village  of  Merritton 
to  the  southerly  limits  of  the  said  village.” 

It  is,  however,  unnecessary  to  consider  this  point,  because, 
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as  stated  in  the  reasons  for  judgment,  it  was  admitted  that  num- 
ber 18  “includes  a street  within  the  corporate  limits  of  the  plain- 
tiff corporation.” 

Various  objections  are  made  to  the  validity  of  the  by-law. 

It  is  complained  that  the  proceedings  of  the  council  were  ir- 
regular and  invalid  and  contrary  to  the  provisions  of  the  standing 
rules  of  the  council. 

I do  not  recollect  that  this  objection  was  taken  before  us; 
but,  however  that  may  be,  it  is  clearly  untenable.  It  is  well 
settled  that  failure  to  conform  with  the  rules  of  procedure  of  a 
municipal  council  does  not  invalidate  a by-law  passed  by  it. 

The  principal  objection  to  the  by-law  is  stated  in  paragraphs 
10  and  14  of  the  statement  of  claim,  and  it  is  that  the  council  of 
the  appellant  corporation  had  no  jurisdiction  or  authority  to 
assume  as  county  roads  numbers  1,  14,  16,  and  18,  parts  of  which 
are  situate  within  the  limits  of  incorporated  villages  and  towns, 
without  the  consent  of  their  councils,  and  that  the  by-law  is  there- 
fore ultra  vires  and  illegal;  and  to  this  objection  the  learned  trial 
Judge  has  given  effect,  and  has  adjudged  the  by-law  “to  be 
illegal  and  invalid  in  so  far  as  it  assumes  the  street  of  the  plain- 
tiff corporation  in  question  in  this  aption  as  part  of  its  plan  for 
improvement  of  highways  in  the  county.” 

The  view  of  the  learned  trial  Judge  is,  that,  looking  at  the  whole 
of  the  provisions  of  the  Highway  Improvement  Act,  and  partic- 
ularly those  of  sec.  5,  the  right  of  a county  council  to  assume 
highways  for  the  purposes  of  the  Act  is  confined  to  highways  in 
townships. 

I am,  with  respect,  unable  to  agree  with  that  view,  and  I 
cannot  find  in  the  Act  anything  which  warrants  the  cutting  down 
of  the  comprehensive  language  of  the  principal  enabling  section 
(sec.  4 (1)). 

That  sub-section  provides  that: — 

“The  council  of  any  county  may  by  by-law  adopt  a plan 
for  the  improvement  of  highways  throughout  the  county  by  assum- 
ing highways  in  any  municipality  in  the  county  in  order  . . .” 

Wider  or  more  comprehensive  words  could  hardly  have  been 
used — “improvement  of  highways  throughout  the  county ;” 

“by  assuming  highways  in  any  municipality  in  the  county ;” 
and  no  Court  would  be  warranted  in  restricting  the  plain  mean- 
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ing  of  these  words  unless  it  is  manifest  from  the  other  provisions 
of  the  Act  that  they  could  not  have  been  used  in  their  ordinary 
sense,  and  it  is  clearly  not  sufficient  to  point  out  provisions 
which  may  cause  one  to  conjecture  that  something  different  was 
meant — as  in  this  case  that  what  was  meant  was  not  1 Throughout 
the  county”  but  “in  townships  in  the  county,.”  and  not  “any 
municipality  in  the  county”  but  “any  township  in  the  county.” 

The  provisions  upon  which  the  respondent  relies  for  the  res- 
tricted meaning  that  has  been  given  to  the  words  of  sub-sec.  1 of 
sec.  4,  and  upon  which  the  learned  trial  Judge  mainly  based  his 
conclusion,  do  not,  in  my  opinion,  warrant  the  Court  in  giving 
to  the  words  of  the  sub-section  any  other  than  their  plain  and 
ordinary  meaning. 

It  was  argued  that  the  latter  part  of  the  sub-section  shews 
that  only  township  municipalities  were  intended,  and  is  incon- 
sistent with  the  intention  having  been  that  the  provisions  of  the 
sub-section  should  extend  to  all  municipalities.  Why,  it  is  urged, 
if  towns  and  villages  were  to  be  included,  is  there  no  provision 
for  lessening  the  burden  upon  them,  as  is  provided  in  the  case  of 
townships?  I should  have  thought  it  enough  to  answer:  because 
the  Legislature  has  not  thought  fit  so  to  provide;  but,  if  it  were 
necessary  to  suggest  a reason  for  not  including  towns  and  villages, 
it  may  be  suggested  that  the  Legislature  may  well  have  thought 
that  in  the  case  of  townships,  which  have  always  a large  area, 
parts  of  them  might  be  situate  so  remote  from  the  highway  to 
be  improved  as  not  to  receive  a benefit  equal  to  that  of  other 
townships  differently  situated,  while  in  the  case  of  towns  and 
villages,  which  are  usually  compact  and  of  comparatively  small 
area,  the  inequality  would  not  occur,  or  would  be  a negligible 
quantity. 

Then  it  was  argued  that  sec.  5 demonstrates  the  correctness 
of  the  respondent’s  contention,  and  that  was  the  view  of  the 
learned  trial  Judge.  With  that  I am  unable  to  agree.  Why 
may  not  the  intention  of  the  Legislature  have  been  to  give  to 
the  county  council  the  option  of  assuming  highways  in  towns 
and  villages,  with  the  consequent  obligation  to  keep  them  in 
repair,  or  of  making  grants  as  provided  by  the  section,  without 
incurring  that  obligation? 

Such  a course  accords  with  the  policy  of  the  Legislature  as 


App.  Div. 
1917 

Village 

of 

Merritton 

V. 

County  of 
Lincoln. 

Meredith,  C.J.O. 


16 

App.  Div. 
1917 

Village 

OF 

Merritton 

V. 

County  of 
Lincoln. 

Meredith, C.J.O. 


ONTARIO  LAW  REPORTS.  [vol. 

to  the  general  powers  of  county  councils  with  regard  to  high- 
ways, as  embodied  in  the  Municipal  Act. 

A county  council  may  by  by-law  assume  as  a county  road 
any  highway  in  a town,  not  being  a separate  town,  and  in  a vil- 
lage or  township  which  connects  with  a county  road:  sec.  446  (4) 
of  the  Municipal  Act,  R.S.O.  1914,  ch.  192.  Where  it  assumes 
a highway,  the  council  of  a county  has  jurisdiction  over  it:  sec.  436 
(1);  and  the  corporation  of  the  county  is  required  to  keep  it  in 
repair:  sec.  460  (1);  but,  where  a county  council  does  not  desire 
to  assume  a highway,  with  the  consequent  obligation  to  keep  it 
in  repair,  it  may  grant  “aid  to  the  corporation  of  any  town, 
village  or  township  towards,  ...(b)  opening,  widening, 
maintaining  or  otherwise  improving  any  highway  leading  from 
or  passing  through  the  municipality  into  a county  road  . . . :” 

sec.  428  (5). 

Section  12  (2)  of  the  Highway  Improvement  Act  was  also 
relied  on  in  support  of  the  respondent’s  contention. 

That  sub-section  provides  for  the  hearing  of  towiiship  councils 
upon  an  application  by  a county  council  for  the  approval  of 
its  by-laws,  but  says  nothing  as  to  the  councils  of  separate  towns 
and  villages  being  heard. 

Why  this  provision  extended  only  to  township  councils,  it 
may  be  difficult  to  understand,  but  that  is  no  reason  for  cutting 
down  the  plain  meaning  of  sec.  4 (1).  It  may  be  that  the  Legis- 
lature thought  it  unlikely  that  the  council  of  a separated  town  or 
village  whose  highway  was  assumed,  and  which  was  thereby 
relieved  of  the  burden  of  keeping  it  in  repair,  would  be  dissatis- 
fied with  the  scheme  of  road  improvement  provided  for  by  the 
by-law. 

Section  22  was  also  relied  on,  but  its  provisions,  instead  of 
helping  the  argument  of  the  respondent,  seem  to  make  against  it. 
If  township  municipalities  only  were  to  be  affected,  why  require 
the  approval  of  two-thirds  of  the  local  municipalities  in  the  county 
as  a condition  precedent  to  the  repeal  of  the  by-law?  “Local 
municipality”  means,  according  to  sec.  2 (g)  of  the  Municipal 
Act,  a city,  a town,  a village  and  a township;  and,  by  sec.  31  of 
the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  this  is  the  meaning 
which  the  words  are  to  receive  in  the  Highway  Improvement 
Act. 
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It  is  true  that  the  standard  of  repair  after  the  repeal  of  the 
by-law  is  to  be  that  of  township  roads,  but  I do  not  see  that  there 
is  in  that  anything  so  repugnant  to  the  wide  provisions  of  sec.  4 
(1)  as  to  warrant  the  cutting  down  of  its  plain  words. 

Taking  the  provisions  upon  which  the  respondent  relies 
separately,  none  of  them,  in  my  opinion,  warrants  the  cutting 
down  of  the  plain  words  of  sec.  4 (1),  nor  is  the  cumulative  effect 
of  all  of  them  sufficient  to  warrant  it.  The  most  that  can  be 
said  of  them  is,  that  they  lead  one  to  conjecture  that  it  may 
have  been  in  the  mind  of  the  Legislature  to  limit  the  operation 
of  the  Act  to  highways  in  townships,  but  that  falls  far  short  of 
making  a case  for  cutting  down  the  broad  and  comprehensive 
words  of  sec.  4 (1). 

If  that  had  been  the  intention  of  the  Legislature,  it  is  strange 
that  there  is  nothing  in  the  title  of  the  Act  to  indicate  it;  it  is  as 
broad  and  comprehensive  as  is  the  language  of  sec.  4 (1) — “An 
Act  for  the  Improvement  of  Public  Highways.  ” 

This  is  a case  to  which  the  language'of  Lord  Cranworth,  L.J., 
in  Gundry  v.  Pinniger  (1852),  1 DeG.M.  & G.  502,  505,  is  par- 
ticularly apposite.  He  there  says: — 

“The  great  cardinal  rule  is  that  which  is  pointed  out  by 
Mr.  Justice  Burton,  viz.:  to  adhere  as  closely  as  possible  to  the 
literal  meaning  of  the  words.  When  once  you  depart  from  that 
canon  of  construction,  you  are  launched  into  a sea  of  difficulties 
which  it  is  difficult  to  fathom.’ ’ 

The  cardinal  rule  referred  to  is  that: — 

“In  interpreting  all  written  instruments  the  grammatical 
and  ordinary  sense  of  the  words  is  to  be  adhered  to  unless  that 
would  lead  to  some  absurdity  or  some  repugnance  or  inconsis- 
tency with  the  rest  of  the  instrument,  in  which  case  the  gram- 
matical and  ordinary  sense  of  the  words  may  be  modified  so  as  to 
avoid  that  absurdity  and  inconsistency  and  no  further.”* 

For  the  reasons  I have  already  given,  I am  of  opinion  that 
there  is  in  the  Act  in  question  nothing  that  warrants  the  con- 
clusion that  reading  the  words  of  sub-sec.  1 of  sec.  4 in  their 
grammatical  and  ordinary  sense  leads  to  any  absurdity  or  any 
inconsistency  with  the  rest  of  the  instrument. 

* See  Warburton  v.  Loveland  (1828),  1 Hudson  & Brooke  (Irish)  623,  648, 
per  Burton,  J. 
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I would  also  refer  to  Caldwell  v.  McLaren  (1884),  9 App.  Cas. 
392,  in  which  it  was  unsuccessfully  sought  to  cut  down  the  words 
“all  streams”  used  in  the  Act  popularly  known  as  “The  Rivers 
and  Streams  Bill.” 

I should  have  thought  it  a strange  omission  if  the  Act  had  not 
extended  to  highways  in  villages  and  towns.  If  they  are  not 
included,  in  a county  in  which  there  are  numerous  small  towns 
and  villages  the  good  roads  policy  embodied  in  the  Act  would 
often  be  frustrated,  and  there  would  be,  in  what  to  be  a really 
good  road  should  be  a continuous  one,  gaps  at  every  town  and 
village  on  the  line  of  it,  not  under  the  control  of  the  county 
council,  and  which,  if  not  kept  up  to  the  standard  of  the  county 
road,  would  mar  the  whole  project. 

There  remains  to  be  considered  the  cross-appeal  of  the  res- 
pondent, which  is  based  upon  two  grounds:  one,  that  already 
dealt  with;  and  the  other,  that  the  learned  trial  Judge,  in  addition 
to  holding  the  by-lawr  to  be  invalid,  should  also  have  held  it  to  be 
invalid  in  so  far  as  it  includes  in  the  scheme  the  Queenston  and 
Grimsby  road. 

This  latter  objection,  as  stated  in  the  notice  of  appeal  is,  that 
the  learned  Judge  “should  have, held  that  the  said  by-law  was 
illegal  and  ultra  vires  of  . . . the  said  defendant  corporation 

in  assuming  and  controlling  what  is  known  as  the  Queenston  and 
Grimsby  stone  road,  situate  within  the  limits  of  the  said  County 
of  Lincoln  as  a county  highway,  as  the  said  Queenston  and 
Grimsby  stone  road  is  governed  by  special  statutes,  and  is  not 
subject  to  the  provisions  of  the  Highway  Improvement  Act.” 

As  I understood  the  argument  of  the  respondent’s  counsel, 
it  was,  that  this  road  is  vested  in  the  appellant,  not  as  a county 
road  within  the  meaning  of  the  Municipal  Act,  but  in  it  as  assignee 
of  a joint  stock  road  company,  and  its  obligation  to  keep  it  in 
repair  does  not  depend  upon  the  provisions  of  the  Municipal 
Act,  but  rests  upon  the  appellant  as  owner  of  the  road,  and  that 
for  that  reason  the  road  is  not  a county  road  or  such  a road  as 
may  be  included  in  a scheme  of  highway  improvement  under 
the  Act;  and,  further,  that  certain  townships  in  the  county  are, 
under  the  provisions  of  special  legislation,  exempt  from  con- 
tributing to  the  maintenance  of  the  road,  but  are,  under  the  by- 
law, made  liable  to  contribute  to  the  improvement  of  it,  and  that 
for  that  reason  the  by-law  is  ultra  vires  and  invalid. 
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The  special  legislation  is  that  referred  to  in  Regina  v.  Cor- 
poration of  Louth  (1863),  13  U.C.C.P.  615,  and  County  of  Lincoln 
v.  City  of  St.  Catharines  (1894),  21  A.R.  370,  and  was  enacted  by 
26  Viet.  ch.  13. 

The  preamble  of  the  Act  recites  that  this  road  has  been  assum- 
ed by  the  Corporation  of  the  County  of  Lincoln  as  a county 
work,  after  the  road  had  been  for  some  years  purchased  and 
owned  by  a joint  stock  company,  formed  of  the  municipalities 
through  which  the  road  passes,  viz.,  the  Townships  of  Niagara 
and  Grantham,  the  Town  of  St.  Catharines,  and  the  Townships 
of  Louth,  Clinton,  and  Grimsby,  the  company  engaging  to  pay 
all  liabilities  and  expenses  connected  with  the  construction  and 
maintenance  of  the  road,  “there  being  a large  amount  of  indebt- 
edness thereupon,  ” and  that  it  would  be  very  unjust  that  any  por- 
tion of  this  indebtedness  and  maintenance  should  be  imposed 
upon  the  Town  of  Niagara  and  the  Townships  of  Gainsborough 
and  Caistor;  and  that  the  Corporation  of  the  County  of  Lincoln 
had  petitioned  for  an  Act  to  relieve  the  last  mentioned  town  and 
townships  therefrom,  and  that  it  was  expedient  to  grant  the 
prayer  of  the  petition. 

The  enacting  clause  is  as  follows: — 

“For  any  liability  or  expenditure  connected  with  the  assump- 
tion by  the  Corporation  of  the  County  of  Lincoln  of  the  Queen- 
ston  and  Grimsby  road  as  a County  work,  the  said  Corporation 
shall  assess  or  tax  the  Townships  of  Niagara,  Grantham,  Louth, 
Clinton  and  Grimsby,  and  the  Town  of  St.  Catharines  only, 
and  shall  not  for  any  such  purpose  impose  any  such  assessment 
or  tax  upon  either  the  Town  of  Niagara  or  the  Townships  of 
Gainsborough  and  Caistor  in  the  said  County,  nor  shall  any 
such  liability  or  expenditure  be  in  any  way  chargeable  upon  or 
borne  by  the  said  Town  and  Townships  last  mentioned.” 

The  question  in  the  Louth  case  was  as  to  the  jurisdiction  of 
the  County  Council  of  Lincoln  to  impose  upon  the  Township  of 
Louth  the  obligation  of  keeping  in  repair  that  part  of  the  road 
which  lay  within  its  limits,  which  that  council  had  assumed  to  do 
under  the  authority  of  sec.  342  (8)  of  the  Municipal  Act  then  in 
force,  C.S.U.C.  ch.  54. 

That  sub-section  provided  that  a county  council  might  pass 
by-laws  “for  requiring  that  the  whole  or  any  part  of  any  county 
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road  shall  be  opened,  improved  and  maintained  by  any  local 
municipality  within  the  county.” 

What  was  decided  was,  that  the  road  was  held  by  the  county, 
not  as  a road  belonging  to  the  county,  within  the  meaning  of  the 
statute,  but  as  one  acquired  by  the  county  as  the  assignee  of  the 
road  company,  in  whose  right  the  county  still  held  it;  that  by 
the  Road  Companies  Act  a municipal  corporation  so  acquiring 
a road  was  bound  to  keep  it  in  repair;  and  that  there  was  no 
power  in  the  council  to  divest  itself  of  the  character  in  which  it 
took  the  road  so  as  to  make  it  a county  road  within  the  meaning 
of  the  Municipal  Act  and  to  throw  the  duty  of  repairing  it  on  the 
Township  of  Louth. 

I do  not  understand  that  it  was  decided  that  the  road  was 
not  a county  road,  but  that  it  was  not  such  a county  road  as 
sec.  342  (8)  dealt  with. 

Neither  the  Louth  case  nor  the  St.  Catharines  case  decided 
anything  as  to  the  meaning  or  effect  of  the  exemption  which  the. 
special  Act  created,  and  the  only  reason  for  referring  to  it  in  the 
latter  case  was  because  the  plaintiffs  relied  upon  it  to  support 
a claim  that  the  City  of  St.  Catharines,  which  had  ceased  to 
form  part  of  the  county  for  municipal  purposes,  was  liable  to 
contribute  to  the  cost  of  the  maintenance  and  repair  of  the  road. 

It  may  be  assumed,  for  the  purpose  of  the  case  at  bar,  that 
the  special  Act  relieved  the  exempted  municipalities  not  only 
from  the  cost  of  acquiring  the  road  but  also  from  the  expenditure 
for  its  upkeep,  but  it  does  not  follow  from  that  that  they  are 
relieved  from  the  expenditure  to  be  made  upon  it  because  it  is 
made  part  of  the  good  roads  system  of  the  county;  and,  in  my 
opinion,  they  are  not  relieved  from  it. 

The  liability  to  contribute  to  the  cost  of  the  improvement 
of  the  road  under  the  Highway  Improvement  Act  is,  in  my  view, 
a very  different  one  from  that  with  which  the  special  Act  deals; 
it  is  not  a liability  in  connection  with  the  assumption  of  the  road 
as  a “county  work,”  but  a liability  arising  out  of  the  provisions 
of  the  Highway  Improvement  Act,  by  reason  of  the  road  being 
made  a part  of  a system  of  county  roads  for  which  that  Act 
provides. 

Section  15  of  the  Highway  Improvement  Act  authorises  a 
county  council  to  pass  by-laws  to  raise  by  debentures  the  sums 
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necessary  to  meet  the  expenditures  on  highways  under  the  Act, 
not  exceeding  two  per  centum  of  the  equalized  assessment  of  the 
county,  or  to  provide  the  money  out  of  county  funds  or  by  an 
annual  county  rate  in  the  manner  authorised  by  the  Municipal 
Act. 

This  section  clearly  authorises  the  imposition  of  a rate  to  meet 
the  debentures  or  an  annual  county  rate  to  be  imposed  upon  all 
the  ratable  property  in  the  county,  and  is,  I think,  in  no  way  in 
conflict  with  the  special  Act,  for  these  expenditures  are  not  a 
liability  or  expenditure  connected  with  the  assumption  of  the 
road  by  the  appellant,  but  an  entirely  different  liability  or  ex- 
penditure, incurred  for  the  purposes  of  the  Highway  Improvement 
Act. 

If  I had  been  of  a different  opinion,  I should  have  been  never- 
theless of  opinion  that  this  branch  of  the  respondent’s  case  failed, 
because  the  respondent  has  no  locus  standi  to  bring  or  maintain 
an  action  to  set  aside  the  by-law  on  the  ground  I am  now  con- 
sidering. 

According  to  the  provisions  of  sec.  285  of  the  Municipal  Act, 
it  is  only  where  the  by-law  injuriously  affects  another  munici- 
pality or  a ratepayer  in  it  that  the  corporation  of  that  other  muni- 
cipality, or  that  ratepayer,  may  apply  under  the  Act  to  quash 
the  by-law. 

If  the  by-law  improperly  imposes  a rate  on  the  municipalities 
exempted  by  the  special  Act,  it  does  not  injuriously  affect  the 
respondent,  but  is  in  ease  of  it. 

The  policy  of  the  Act,  as  indicated  by  sec.  285,  ought,  I think, 
to  be  applied  to  p,n  action  by  which  it  is  sought  to  obtain  a judg- 
ment quashing  a by-law,  for  it  would  be  anomalous  indeed  if 
a municipal  corporation,  which  has  no  locus  standi  to  apply  under 
the  statute  to  quash  a by-law,  could  obtain  that  relief  by  bring- 
ing an  action  instead  of  proceeding  under  sec.  283  by  motion; 
or,  at  all  events,  in  the  exercise  of  our  discretion,  we  ought,  in 
view  of  that  policy,  to  refuse  to  quash  the  by-law. 

For  the  reasons  I have  given,  I am  of  opinion  that  the  res- 
pondent’s action  failed  and  should  have  been  dismissed,  and  I 
would  therefore  allow  the  appeal  with  costs,  reverse  the  judgment 
of  the  learned  trial  Judge,  and  substitute  for  it  judgment  dis- 
missing the  respondent’s  action  with  costs,  and  dismiss  the 
cross-appeal  with  costs. 
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[APPELLATE  DIVISION.] 

Graham  v.  Crouchman. 

Promissory  Note — N on-negotiable  Note  Given  for  Balance  of  Purchase-money 
of  Land  to  Wife  of  Vendor — Vendor's  Lien  Passing  with  Note  to  Wife — 
Transfer  of  Note  for  Value — Equitable  Assignment  of  Chose  in  Action — Right 
of  Assignee  to  Sue  without  Making  Assignor  a Party  where  Assignment 
is  of  Whole  Fund — Ride  85— Conveyancing  and  Law  of  Property  Act, 
sec.  49 — Parties — Objection  for  Want  of,  when  to  be  Taken. 

E.  sold  land  to  the  wife  of  the  defendant,  and  conveyed  it  to  her  on  the  21st 
April,  1910.  The  defendant  made  a promissory  note  for  $400,  the  balance 
of  the  purchase-money;  the  note  was  dated  the  1st  May,  1910,  payable  to 
the  order  of  E.’s  wife,  twelve  months  after  date;  and  was  marked  “not 
negotiable.”  Between  the  date  of  the  conveyance  and  its  registration, 
executions  against  the  goods  and  lands  of  E.  were  placed  in  the  sheriff’s 
hands;  under  the  executions,  goods  were  seized,  which  were  claimed  by 
the  wife  of  E.,  and  an  interpleader  order  was  made,  by  the  terms  of  which 
the  wife  was  required  to  pay  $450  as  security.  In  order  to  assist  in  raising 
this  money,  the  wife  sold  the  note  to  the  plaintiff  for  $300,  received  the 
money,  endorsed  the  note,  and  delivered  it  to  the  plaintiff.  The  $450 
was  paid  to  the  sheriff ; eventually  $250  was  paid  to  the  execution  creditors 
out  of  the  $450,  and  their  claim  to  the  goods  was  abandoned;  the  remain- 
der of  the  $450  was  returned  to  E.’s  wife.  There  remained  a sum  of  $131.55 
due  on  the  executions,  which,  at  the  time  of  this  action — brought  to  recover 
the  amount  of  the  note — remained  due  and  unpaid: — 

Held,  assuming  that  E.  was  entitled  to  a vendor’s  lien  for  the  balance  of  the 
purchase-money,  that  that  lien  passed  with  the  note  to  his  wife,  there  being 
nothing  to  shew  that  the  note  was  not  hpr  property:  if  the  note  had  been 
made  payable  to  E.,  and  he  had  tranffeired  it  to  another,  the  right  of  lien 
would  have  belonged  to  the  transferee  and  not  to  E.,  who  could  not  have 
enforced  it  against  his  transferee. 

O’Donoghue  v.  Hembroff  (1872),  19  Gr.  95,  applied. 

The  judgment  of  the  County  Court  of  the  County  of  Essex  requiring  the 
plaintiff  to  pay  the  vendor’s  lien  found  to  exist  in  favour  of  E.,  to  the  extent 
of  the  amount  remaining  due  on  the  executions,  and  to  indemnify  the 
defendant  against  claims  in  respect  of  the  lien  by  E.  or  his  wife,  was  reversed. 

Held,  also,  that  the  plaintiff,  as  equitable  assignee  of  a chose  in  action,  was 
entitled  to  recover  without  adding  his  assignor  as  a party. 

The  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario,  in- 
cluding Rule  85,  having  been  confirmed  by  statute,  have  the  force  of  a 
legislative  enactment.  There  is  nothing  in  Rule  85  which  conflicts  with 
sec.  49  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109, 
and  both  enactments  may  stand  together.  Now  that  fusion  of  law  and 
equity  has  taken  place,  and  the  rules  of  equity,  where  there  is  conflict, 
are  to  prevail,  Rule  85  applies  to  an  actior  in  the  Supreme  Court  of  Ontario, 
and  enables  an  equitable  assignee  to  sue  in  his  own  name,  where  the  as- 
signment is  of  the  whole  fund,  leaving  no  beneficial  interest  in  the  assignor. 

William  Brandt’ s Sons  & Co.  v.  Dunlop  Rubber  Co.,  [1905]  A.C.  454,  21  Times 
L.R.  710,  referred  to. 

An  objection  as  to  parties  ought  to  be  raised  promptly,  and  ought  not  to  be 
postponed  until  the  hearing. 

Sheehan  v.  Great  Eastern  R.W.  Co.  (1880),  16  Ch.  D.  59,  63,  64,  followed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Essex  in  favour  of  the  defendant  in  an 
action  to  recover  the  amount  of  a promissory  note. 
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The  action  was  tried  without  a jury  by  Dromgole,  Co.  C.J., 
who  gave  reasons  for  his  judgment  as  follows:— 

On  the  21st  April,  1910,  the  defendant  purchased  from  one 
Fredolin  Ehrhardt  a residential  property  in  Walker ville,  then 
occupied  by  the  vendor.  It  was  agreed  that  possession  would 
be  given  on  the  10th  May,  1910,  and  in  default  and  until  possess- 
ion was  thereafter  given  that  the  vendor  would  pay  rent;  and 
that,  meantime,  the  defendant  would  retain  $400  of  the  purchase- 
price,  for  which  he  would  give  his  promissory  note,  marked  “not 
negotiable/ 7 so  that  it  would  not  be  negotiated  to  the  prejudice 
of  the  defendant’s  claim  for  the  rent.  The  note  was  given, 
post-dated  the  1st  May,  1910;  the  remainder  of  the  purchase- 
price  was  paid  or  secured;  and  the  deed,  made  to  Lillian  Crouch- 
man,  the  defendant’s  wife,  was  delivered  on  the  21st  April,  1910. 
The  reason  why  the  note  was  made  payable  to  Charlotte  A. 
Ehrhardt  (the  vendor’s  wife)  does  not  clearly  appear.  I infer 
that  it  was  because  the  vendor  was  intending  to  leave  Walker- 
ville,  as  in  fact  he  did,  on  the  night  of  the  same  day — and  so  that, 
as  his  agent,  his  wife  might  collect  the  money  when  payable. 
On  the  26th  April,  1910,  a writ  of  fieri  facias,  issued  out  of  the 
County  Court  of  the  Comdy  of  Essex,  at  the  suit  of  one  Flood, 
against  the  goods  and  lands  of  Fredolin  Ehrhardt,  for  $223.50 
and  costs,  was  placed  in  the  sheriff’s  hands.  The  deed  was 
registered  on  the  29th  April,  1910.  The  goods  of  Fredolin 
Ehrhardt  were  seized  under  a Division  Court  execution,  at  the 
suit  of  one  Scott.  That  was  superseded  by  the  County  Court 
execution,  under  which  the  sheriff  took  possession  of  the  goods, 
so  seized,  on  the  1st  May,  1910.  Charlotte  A.  Ehrhardt  made 
claim  to  the  goods,  and  interpleader  proceedings  were  taken. 
On  the  14th  May,  1910,  the  plaintiff,  knowing  that  the  goods 
were  then  so  under  seizure,  and  to  enable  Charlotte  A.  Ehrhardt 
to  have  them  released,  advanced  her  $300;  and,  in  consideration 
thereof,  she  endorsed  the  note  in  question  and  gave  it  to  the 
plaintiff,  who  took  it  observing  and  knowing  that  it  was  not 
negotiable.  On  the  same  day,  Mrs.  Ehrhardt  deposited  the 
$300  and  $150  additional  with  the  sheriff  as  security  for  the 
goods,  in  lieu  of  a bond,  and  he  thereupon  withdrew  from  possess- 
ion. On  the  18th  May,  1910,  the  sheriff  paid  the  $450  to  the 
solicitor  for  the  execution  creditor  Flood,  to  be  paid  into  Court 
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in  the  interpleader  proceeding,  pending  determination  of  Mrs. 
Ehrhardt ’s  claim.  Later,  the  money  not  having  been  paid  into 
Court,  a settlement  was  made  between  Charlotte  A.  Ehrhardt 
and  the  execution  creditors,  by  which  $250  of  the  money  was 
accepted  in  satisfaction  of  their  claims  under  the  executions  as 
against  the  goods  seized,  and  applied  in  full  payment  of  costs 
and  sheriff’s  fees  and  the  Division  Court  execution,  and  in  pay- 
ment of  $91.95  on  account  of  the  Flood  debt;  and  the  balance 
of  the  $450  or  $200  was  returned  to  Mrs.  Ehrhardt.  There  was 
no  agreement  by  Flood  to  release  the  execution  as  to  the  lands 
of  Fredolin  Ehrhardt.  On  the  contrary,  he  instructed  the 
sheriff  to  hold  the  writ  as  against  lands ; it  has  been  duly  renewed 
from  time  to  time,  and  is  still  in  force  to  the  extent  of  $131.55, 
balance  of  debt,  besides  interest  and  subsequent  costs  and  sher- 
iff’s fees.  The  defendant  obtained  possession  of  the  purchased 
premises  on  the  23rd  May,  1910.  He  paid  rent,  $30,  for  other 
premises  meantime;  and  has  received  nothing  for  rent  from 
Ehrhardt.  On  the  2nd  May,  1910,  the  plaintiff  procured  Lillian 
Crouchman’s  endorsement  of  the  note,  deeming  it  necessary 
because  the  deed  had  been  made  to  her.  Flood’s  solicitor  warned 
the  defendant,  because  of  the  execution,  not  to  pay  the  note,  and 
the  defendant  in  turn,  when  spoken  to  by  the  plaintiff  on  the  sub- 
ject, warned  him  not  to  buy  the  note  from  Mrs.  Erhhardt.  The 
first  notification  to  the  defendant  that  the  plaintiff  was  the  holder 
of  the  note  was  Messrs.  Ellis  & Ellis’s  letter,  dated  the  16th  De- 
cember, 1914.  The  foregoing  are  the  material  facts. 

The  note  was  not  transferable  as  a negotiable  instrument  by 
mere  endorsement  and  delivery  to  the  transferee,  so  as  to  afford 
him  any  protection,  under  the  Bills  of  Exchange  Act,  against 
countervailing  equities  of  the  maker.  What  was  done  does  not 
amount  to  an  assignment  of  a chose  in  action  within  the  meaning 
of  sec.  49  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109.  There  was,  however,  a valid  equitable  assignment  to 
the  plaintiff,  subject  to  the  same  equities  as  the  defendant  would 
have  had  against  Ehrhardt  (whose  agent  the  assignor  was),  at 
the  date  of  notice  of  the  assignment  to  the  defendant.  The 
assignment  passed  to  the  plaintiff  the  right  to  sue;  but,  the  subject 
of  the  assignment  being  a legal  chose  in  action,  the  assignor  must 
be  a party  to  the  action.  The  plaintiff  cannot  maintain  this  action 
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as  constituted.  The  objection  is  not  one  of  form  merely;  it  is 
substantial,  relating,  as  it  does,  to  the  protection  of  the  defendant 
against  liability  to  his  original  creditor,  and  possibly  third  parties 
claiming  under  him. 

Assuming  the  action  to  be  properly  constituted,  the  plaintiff 
fails  upon  the  merits  of  the  defendant’s  claim  of  set-off,  which  is 
the  only  other  issue  between  the  parties.  There  can  be  no  doubt 
as  to  his  right  to  set  off  the  rent,  $30.  As  to  the  Flood  execution, 
the  question  is,  whether  it  is  an  incumbrance  upon  the  lands 
which  the  vendor  is  bound  to  discharge.  I think  it  is.  It  is 
clear  upon  the  facts  that  Ehrhardt  retained  a vendor’s  lien  for 
the  $400  unpaid  purchase-money.  The  lien  is  an  interest  in  land 
which  is  exigible  under  execution,  and  may  be  realised  by  a pur- 
chaser at  sheriff’s  sale,  as  the  vendor  might  realise  it,  in  an  action 
against  the  original  purchaser  to  enforce  it  by  a sale  of  the  lands. 
Such  an  interest  Ehrhardt  had  on  the  26th  April,  1910,  when 
the  execution  was  delivered  to  the  sheriff.  The  execution  there- 
upon attached  upon  such  interest  and  became  an  incumbrance 
within  the  meaning  of  Ehrhardt’ s covenant  against  incumbrances, 
and  a right  accrued  to  the  defendant  to  discharge  it  out  of  the 
unpaid  purchase-money  in  his  hands. 

This  view  is  supported  by  Robinsonv.  Moffatt  (1916),  37  O.L.R. 
52,  31  D.L.R.  490.  Russell  v.  Russell  (1881),  28  Gr.  419  (cited 
by  the  plaintiff’s  counsel),  is  distinguishable.  There  the  whole 
consideration  had  been  paid  or  satisfied,  and  the  entire  estate  in 
the  lands  had  passed  to  the  grantee  on  delivery  of  the  deed;  and 
it  was  held  that,  therefore,  there  was  no  interest  in  the  land  re- 
maining in  the  grantor  upon  which  an  execution  delivered  to  the 
sheriff,  after  delivery  but  before  registration  of  the  deed,  could 
attach. 

The  defendant’s  right  to  set  off  the  amount  of  the  execution, 
as  well  as  the  rent,  existed  at  the  time  of  the  assignment  of  the 
note  to  the  plaintiff,  and  of  course  long  before  notice  of  the 
assignment  was  given  to  the  defendant.  That  being  so,  the 
defendant  has  a similar  right  of  set-off  as  against  the  plaintiff. 

It  is  too  late  to  add  the  assignor  at  this  stage.  In  her  absence, 
the  plaintiff  cannot  sue.  On  that  ground,  there  will  be  judgment 
for  the  defendant  dismissing  the  action;  unless,  within  30  days, 
the  plaintiff  give  security  by  bond  or  otherwise  sufficiently 
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indemnifying  the  defendant  against  all  liability  upon  the  note 
to  Ehrhardt,  his  wife,  or  any  other  person.  In  that  event,  there 
will  be  judgment  for  the  plaintiff  for  the  balance  of  $400  remain- 
ing after  deducting  $30  for  the  rent  and  the  amount  owing  now 
on  the  execution,  with  interest  on  such  balance  at  3 per  cent,  per 
annum  from  the  23rd  May,  1910,  compounded  half-yearly.  Set- 
tlement of  security  and  amount  for  which  judgment  should  be 
entered,  if  the  parties  cannot  agree,  to  be  made  by  the  clerk. 

As  to  costs:  the  defendant  is  entitled  to  the  judgment  dis- 
missing the  action.  On  the  merits  he  has  also  succeeded  in  es- 
tablishing his  right  of  set-off,  the  only  issue  seriously  contested. 
As  an  indulgence,  I have  offered  the  plaintiff  an  alternative  judg- 
ment which  recognises  the  defendant’s  right  of  set-off,  for  the 
purpose  of  possibly  avoiding  further  litigation.  In  either  case, 
the  plaintiff  must  pay  the  defendant’s  costs. 


October  4.  The  appeal  was  heard  by  Meredith,  C.J.O.; 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellant,  on  the  question  of 
parties,  referred  to  Rule  85,  which  provides  that  an  assignee  of 
a chose  in  action  may  sue  in  his  own  name.  The  endorsement 
and  handing  over  of  the  note  was  a sufficient  assignment.  This 
is  not  affected  by  sec.  49  of  the  Conveyancing  and  Law  of  Property 
Act.  Nor  is  the  assignment  affected  by  the  execution  against 
Ehrhardt’s  goods  and  lands.  The  intention  of  the  parties  was 
to  release  the  vendor’s  lien,  and  Robinson  v.  Moffatt,  37  O.L.R., 
52,  is  distinguishable  from  the  case  at  bar.  What  was  done 
amounted  to  an  assignment  under  the  Act:  In  re  Griffin,  [1899]  1 
Ch.  408;  Maclaren  on  Bills  Notes  and  Cheques,  5th  ed.,  p.  65; 
William  Brandt’s  Sons  & Co.  v.  Dunlop  Rubber  Co.,  [1905]  A.C. 
454,  per  Lord  Macnaghten,  at  p.  461;  Bond  v.  Kent  (1692),  2 
Vern.  281,  cited  in  Halsbury’s  Laws  of  England,  vol.  19,  p.  31. 
There  was  no  vendor’s  lien,  and  the  joining  of  the  assignor  would 
be  merely  formal. 

A.  J.  Gordon,  for  the  respondent,  the  defendant,  relied  on 
the  judgment  of  the  learned  trial  Judge;  and  referred  to  secs.  21 
and  22  of  the  Bills  of  Exchange  Act.  Rule  85  did  not  warrant 
the  assignee  in  suing  in  his  own  name:  McMillan  v.  Orillia  Export 
Lumber  Co.  (1903),  6 O.L.R.  126;  judgment  of  Osier,  J.A.,  in 
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Trusts  Corporation  of  Ontario  v.  Rider  (1897),  24  A.R.  157.  The 
defendant  is  prepared  to  pay  the  note  if  he  gets  protection. 

McCarthy,  in  reply,  referred  to  the  discussion  and  collection 
of  authorities  in  notes  to  Fraser  v.  Imperial  Bank  (1912),  10 
D.L.R.  232,  at  pp.  277  et  seq. 

November  12.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  County  Court  of  the  County  of  Essex,  dated 
the  2nd  May,  1917,  which  was  directed  to  be  entered  by  the  Sen- 
ior Judge  of  that  Court,  after  the  trial  of  the  action  before  him 
sitting  without  a jury  on  the  14th  December,  1915,  and  the  10th 
January,  1916. 

The  action  is  brought  to  recover  the  amount  of  a promissory 
note  for  $400  made  by  the  respondent,  payable  to  the  order  of 
Charlotte  E.  Ehrhardt,  dated  the  1st  May,  1910,  and  payable 
twelve  months  after  date.  The  note  is  in  the  usual  form,  with 
the  words  “not  negotiable”  written  at  the  end  of  it. 

The  note  was  given  for  the  balance  of  the  purchase-money 
of  land  sold  by  the  husband  of  the  payee  to  the  wife  of  the  res- 
pondent, to  whom  the  land  was  conveyed  by  the  vendor  on  the 
21st  April,  1910. 

The  words  “not  negotiable”  were  added  in  order  to  prevent 
the  note  from  being  negotiated  to  the  prejudice  of  the  grantee 
in  the  event  of  her  being  unable  to  get  possession  of  the  land. 
She  did  not  get  possession  until  between  the  21st  and  23rd  May 
following,  and  the  respondent  claims  to  set  off  against  the  note 
the  rent  he  or  his  wife  had  to  pay  during  that  period — $30 — and 
this  set-off  the  appellant  is  willing  to  allow. 

Between  the  date  of  the  conveyance  and  its  registration, 
executions  against  the  goods  and  lands  of  the  grantor  were  placed 
in  the  hands  of  the  Sheriff  of  the  County  of  Essex.  Under  these 
executions,  goods  were  seized,  which  were  claimed  by  the  wife  of 
the  grantor,  and  an  interpleader  order  was  made,  by  the  terms 
of  which  the  wife  was  required  to  pay  into  Court  $450  as  security 
for  the  goods  in  the  event  of  her  failing  to  establish  her  right  to 
them. 

In  order  to  assist  in  raising  this  money,  the  wife  sold  the  note 
to  the  appellant  for  $300,  received  the  money,  endorsed  the  note, 
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and  delivered  it  to  the  appellant.  The  $450  was  paid  to  the 
sheriff;  and  eventually  a compromise  was  effected,  by  which  the 
execution  creditors  were  to  receive  $250,  and  this  sum  was  paid 
to  them  out  of  the  $450,  and  the  claim  of  the  execution  creditors 
to  the  goods  was  abandoned,  and  the  remainder  of  the  $450  was 
returned  to  Mrs.  Ehrhardt. 

After  this  payment  had  been  made,  there  remained  due  on 
the  executions  $131.55,  and  this  sum  still  remains  due  and  unpaid. 

Acting  under  the  erroneous  impression  that  the  executions 
had  priority  over  the  conveyance  to  the  respondent’s  wife,  be- 
cause they  were  placed  in  the  sheriff’s  hands  before  the  registra- 
tion of  the  conveyance,  the  execution  creditors  gave  notice  to 
the  respondent  of  their  claim,  and  warned  him  not  to  pay  the 
appellant  the  amount  owing  on  the  note. 

This  erroneous  view  was  also  entertained  by  the  respondent, 
and  it  is  set  up  as  a defence  to  the  action  by  para.  4 of  the  state- 
ment of  defence. 

The  respondent  also  pleaded  that  the  appellant  is  not  the 
holder  in  due  course  of  the  note. 

Neither  in  the  statement  of  defence  nor  at  the  trial  did  the 
respondent  set  up  the  two  grounds  upon  which  the  judgment  in 
appeal  is  based.  These  grounds  are: — 

(1)  That  the  effect  of  the  transaction  between  the  appellant 
and  Mrs.  Ehrhardt  was  that  the  appellant  became  the  equitable 
assignee  of  her  claim  on  the  note;  but  that,  as  the  assignor  is  not 
made  a party  to  the  action,  the  appellant  could  not  recover  in 
this  action. 

(2)  That  the  vendor,  Ehrhardt,  was  entitled  to  a vendor’s 
lien  for  the  unpaid  purchase-money  for  which  the  note  was  given; 
that  this  lien  was  bound  by  the  executions;  that  the  execution 
creditors  are  entitled  to  look  to  the  land,  to  the  extent  of  the  lien, 
for  payment  of  what  remains  due  on  their  judgment;  and  that 
the  respondent  was  entitled  to  set  off  against  the  note  the  amount 
required  to  release  the  land  from  the  lien. 

Although  these  were  the  conclusions  of  the  learned  Judge, 
the  formal  judgment,  as  settled,  dismisses  the  action,  “unless 
within  thirty  days  the  plaintiff  give  security  by  bond  or  otherwise 
sufficiently  indemnifying  the  defendant  against  all  liability  upon 
the  note  in  question  in  this  action,  to  Fredolin  Ehrhardt,  his 
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wife,  or  any  other  person;”  and,  in  that  event,  “the  plaintiff  do 
recover  against  the  defendant  the  balance  of  $400  remaining 
after  deducting  $30  for  rent  due  to  the  defendant  and  the  amount 
now  owing  on  the  execution  against  the  said  Fredolin  Ehrhardt, 
with  interest  on  such  balance  at  3 per  cent,  per  annum  from  the 
23rd  day  of  May,  1910,  compounded  half-yearly;”  and  it  is 
further  adjudged  that  the  .respondent  recover  against  the  appel- 
lant, in  any  event,  his  costs  to  be  taxed. 

The  effect  of  this  judgment  is,  that  the  appellant  has  been 
required  to  pay  the  vendor’s  lien  found  to  exist  in  favour  of 
Fredolin  Ehrhardt,  to  the  extent  of  the  amount  remaining  due 
on  the  executions,  and  to  indemnify  the  respondent  against  claims 
in  respect  of  the  lien  by  Ehrhardt  or  his  wife. 

I am  quite  unable  to  comprehend  the  principle  upon  which, 
assuming  that  Fredolin  Ehrhardt  was  entitled  to  a vendor’s  lien 
for  the  balance  of  the  purchase-money,  the  relief  granted  against 
the  appellant  is  warranted.  The  note  in  question  was  given  by 
the  respondent  for  the  unpaid  purchase-money,  and  was  given, 
not  to  Ehrhardt,  but  to  his  wife;  and,  assuming  that  the  note  was 
the  property  of  the  wife — and  there  is  nothing  to  shew  that  it 
was  not — the  vendor’s  lien  passed  with  the  note  to  the  wife.  If 
the  note  had  been  given  at  the  request  of  Ehrhardt  to  a stranger, 
surely  Ehrhardt  could  not  have  required  the  payee  to  satisfy  his 
vendor’s  lien,  and  the  wife  is  in  no  different  position  than  the 
stranger  would  have  been,  unless  she  in  fact  held  it  for  her  hus- 
band, of  which,  as  I have  said,  there  is  no  evidence;  or,  again,  if 
the  note  had  been  made  payable  to  Ehrhardt,  and  he  had  transfer- 
red it  to  another,  the  right  of  lien  would  have  belonged  to  the 
transferee  and  not  to  Ehrhardt,  who  could  not  have  enforced  it 
against  his  transferee.  It  was  on  this  principle  that  in  O’ Donoghue 
v.  Hembroff  (1872),  19  Gr.  95,  where  seven  promissory  notes  had 
been  given  for  the  unpaid  purchase-money,  and  one  of  these  notes 
had  been  transferred,  it  was  held  that  the  transferee  and  the  vendor 
must  share  in  the  proceeds  realised  from  the  property  in  enforc- 
ing the  lien  by  sale  of  it,  ratably  according  to  the  amounts  of 
the  unpaid  purchase-money  represented  by  the  notes  held  by 
them  respectively. 

The  appellant  was,  therefore,  entitled  to  recover  the  amount 
of  the  note  and  interest,  unless  the  other  ground  upon  which  the 
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learned  Judge  proceeded — that  the  action  could  not  be  main- 
tained in  the  absence  of  the  appellant’s  transferor  as  a party 
plaintiff  or  defendant — can  be  supported. 

Rule  85  provides  that: — 

“An  assignee  of  a chose  in  action  may  sue  in  respect  of  it 
without  making  the  assignor  a party.” 

This  Rule  comes  down  from  the  former  General  Orders  of  the 
Court  of  Chancery,  and  it  is  somewhat  singular  that,  as  far  as  I 
have  been  able  to  discover,  the  effect  of  it  has  not  been  the  subject 
of  discussion  or  decision  in  any  reported  case  except  one:  Lee  v. 
Friedman  (1909),  20  O.L.R.  49.  That  was  the  case  of  an  equit- 
able assignment  of  a chose  in  action,  and  the  action  was  brought 
by  the  assignee  suing  alone.  Teetzel,  J.,  held  that  the  plaintiff 
could  sue  alone,  and  this  judgment  was  affirmed  by  a Divisional 
Court.  Britton,  J.,  stating  his  opinion  in  that  Court,  said 
(p.  53):- 

“Then,  if  there  is  a good  equitable  assignment,  the  plaintiff 
can  sue  in  his  own  name:  Rule  203  (g)”  (now  Rule  85). 

That  was  the  case  of  a legal  chose  in  action,  and  the  assign- 
ment was  not  one  answering  the  requirements  of  what  is  now 
sec.  49*  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109. 

I should  perhaps  also  except  what  was  said  by  Riddell,  J.,  in 
Sovereign  Bank  v.  International  Portland  Cement  Co.  (1907), 
14  O.L.R,  511,  518.  He  there  said  that  it  was  unnecessary  to 
decide  whether  the  bank  (an  equitable  assignee)  could  have  sued 
the  town  (that  is,  the  debtor)  without  adding  the  assignor  as  a 
party;  but  no  reference  was  made  to  the  Rule. 

It  is  settled  law  that  that  Act  does  not  affect  equitable  as- 
signments that  were,  before  the  Act,  effectual  in  equity  to  trans- 
fer a chose  in  action. 


*49. — (1)  Any  absolute  assignment,  made  on  or  after  the  31st  day  of 
December,  1897,  by  writing  under  the  hand  of  the  assignor,  not  purporting 
to  be  by  way  of  charge  only,  of  any  debt  or  other  legal  chose  in  action,  of 
w^hich  express  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee  or 
other  person  from  whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be  effectual  in  law,  subject  to  all 
equities  which  would  have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  this  section  had  not  been  enacted,  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action  from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and  the  power  to  give  a good  discharge 
for  the  same,  without  the  concurrence  of  the  assignor. 
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There  is  no  statutory  provision  or  Rule  in  England  similar  to 
Rule  85;  and  there,  subject  to  the  qualification  I shall  mention, 
in  the  case  of  such  an  assignment,  the  action  to  recover  the  debt 
assigned  must  be  brought  in  the  name  of  the  assignor,  or  he  must 
be  made  a party  defendant,  or  perhaps  a co-plaintiff. 

In  McMillan  v.  Orillia  Export  Lumber  Co .,  6 O.L.R.  126,  it 
was  held  by  Street,  J.,  that  an  assignee  of  a chose  in  action, 
claiming  under  an  equitable  assignment,  could  not  maintain  an 
action  in  his  own  name.  The  Rule  which  is  now  Rule  85  was 
then  in  force,  but  no  reference  appears  to  have  been  made  to  it 
by  counsel,  and  it  was  not  referred  to  by  the  learned  Judge. 

In  Bank  of  British  North  America  v.  Gibson  (1892),  21  O.R. 
613,  the  plaintiff  sued  as  equitable  assignee  of  a chose  in  action 
and  recovered,  although  the  assignor  was  not  a party  to  the  action. 
No  question  appears  to  have  been  raised  as  to  parties. 

In  Hall  v.  Prittie  (1890),  17  A.R.  306,  it  had  been  held  in  the 
County  Court  that  the  plaintiff  was  equitable  assignee,  and 
judgment  was  given  in  his  favour.  The  Court  of  Appeal  reversed 
this  judgment,  holding  that  the  instrument  under  which  the  plain- 
tiff claimed  was  either  an  order  or  bill  of  exchange,  and  did  not 
constitute  an  assignment  of  the  chose  in  action  in  respect  of 
which  the  action  was  brought.  In  stating  his  opinion,  Burton, 
J.A.,  said  that,  if  an  equitable  assignment  had  been  established, 
he  would  have  entertained  no  doubt  that  the  judgment  of  the 
Court  below  in  favour  of  the  plaintiff  was  correct. 

In  this  case,  also,  no  question  as  to  parties  appears  to  have 
been  raised. 

What  was  said  by  Moss,  J.A.,  in  Wood  v.  McAlpine  (1877), 
1 A.R.  234,  241,  seems  to  indicate  that  that  learned  Judge  thought 
that  a person  who  had  become  beneficially  entitled  to  a chose  in 
action  might  sue  at  law  in  the  name  of  the  assignor  or  resort  to 
a Court  of  Equity,  and  that  the  object  of  the  Act  respecting 
assignments  of  choses  in  action  was  to  enable  such  a person  to 
sue  at  law  in  his  own  name. 

The  Rules,  including  Rule  85,  having  been  confirmed  by 
statute,  have  the  force  of  a legislative  enactment.  There  is 
nothing  in  the  Rule  which  conflicts  with  R.S.O.  1914,  ch.  109, 
sec.  49,  and  both  enactments  may  stand  together;  and,  now  that 
fusion  of  law  and  equity  has  taken  place,  and  the  rules  of  equity 
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where  they  are  in  conflict  with  the  rules  of  law  are  to  prevail, 
Rule  85,  though  when  its  provisions  were  first  enacted  it  was 
applicable  only  to  suits  in  equity,  now  applies  to  an  action  in 
the  Supreme  Court  of  Ontario,  and  in  my  opinion  enables  an 
equitable  assignee  to  sue  in  his  own  name,  where,  as  in  this  case, 
the  assignment  is  of  the  whole  fund,  leaving  no  beneficial  interest 
in  the  assignor. 

The  qualification  to  the  English  rule  to  which  I have  referred 
is  thus  stated  in  Halsbury’s  Laws  of  England,  vol.  4,  para.  829, 
p.  391:— 

“Where  the  assignor’s  interest  in  the  subject-matter  has 
ceased,  his  presence  before  the  Court  may  be  dispensed  with.” 
The  authority  given  for  this  statement  is  William  Brandt’s 
Sons  & Co.  v.  Dunlop  Rubber  Co.,  [1905]  A.C.  454,  21  Times  L.R. 
710.  The  plaintiffs  were  equitable  assignees,  and  neither  the 
assignors,  Kramrisch  & Co.,  nor  their  trustees  in  bankruptcy, 
were  parties  to  the  action.  Referring  to  this,  Lord  Macnaghten 
said  ([1905]  A.C.  at  p.  462): — 

“Strictly  speaking,  Kramrisch  & Co.,  or  their  trustee  in 
bankruptcy,  should  have  been  before  the  Court.  But  no  action 
is  now  dismissed  for  want  of  parties,  and  the  trustee  in  bank- 
ruptcy had  really  no  interest  in  the  matter.” 

In  the  note  giving  this  case  as  authority  for  the  statement  in 
the  text,  the  authors  add:  “It  would  seem  that  an  action  would 
not  now  be  dismissed  merely  because  the  assignor  was  not  made  a 
party  in  the  first  instance;”  adding,  “See,  however,  Durham 
Brothers  v.  Robertson,  [1898]  1 Q.B.  765,  774.” 

In  that  case,  A.  L.  Smith,  L.J.,  expressed  the  opinion  that  an 
equitable  assignee  cannot  bring  an  action  at  law  to  recover  the 
debt:  p.  768.  There  were  in  that  case  special  circumstances 
which  rendered  it  necessary  that  the  assignor  should  be  before 
the  Court.  It  was  not  like  the  case  at  bar  or  the  Brandt’s  Sons 
case,  where  the  assignments  were  absolute  and  left  no  right  or 
interest  in  the  assignor. 

There  is  the  further  obstacle  to  the  objection  as  to  parties 
being  given  effect  to,  that  the  question  was  not  raised  until  the 
trial,  if  indeed  it  was  raised  then.  I rather  think  that  it  was  the 
learned  Judge  who  discovered  it  when  he  was  considering  what 
disposition  should  be  made  of  the  case. 
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Such  an  objection  ought  to  be  raised  promptly,  and  ought 
not  to  be  postponed  until  the  hearing,  where  no  impediment  exists 
to  raising  the  objection  at  once:  Sheehan  v.  Great  Eastern  R.  W. 
Co.  (1880),  16  Ch.  D.  59,  63,  64. 

For  these  reasons,  I am  of  opinion  that  effect  should  not 
have  been  given  to  the  objection  for  want  of  parties. 

I would  allow  the  appeal  with  costs,  reverse  the  judgment, 
and  substitute  for  it  judgment  for  the  appellant  for  the  amount 
of  the  promissory  note,  less  $30,  with  interest  at  the  rate  of  5 
T3er  cent,  per  annum  from  its  due  date,  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Taylor  v.  City  of  Guelph. 

Assessment  and  Taxes — Remission  of  Taxes — Business  Taxes — Powers  of 
Court  of  Revision  and  County  Court  Judge  on  Appeal — “Taxes  Due” — 
Taxes  actually  Paid — Right  to  Recover  from  Municipality — Assessment 
Act,  1904,  4 Edw.  VII.  ch.  23,  sec.  112,  Amended  by  10  Edw.  VII.  ch.  88, 
sec.  20 — Counterclaim. 

Neither  the  Court  of  Revision  of  a municipality,  nor  the  Judge  of  the  County 
Court  upon  appeal,  has  jurisdiction  to  remit  or  reduce  taxes  which  have 
been  paid — the  authority  to  remit  or  reduce  is  confined  to  ‘Taxes  due.” 
The  object  of  sec.  112  of  the  Assessment  Act  of  1904,  4 Edw.  VII.  ch.  23, 
as  amended  by  10  Edw.  VII.  ch.  88,  sec.  20  (now  sec.  118  of  R.S.O.  1914, 
ch.  195),  was  to  enable  persons  who  were  liable  for  and  bound  to  pay  taxes 
on  the  collector’s  roll  of  the  year,  to  be  released  from  them  in  whole  or  in 
part  in  the  cases  mentioned  in  the  section;  but  not  to  get  relief  in  respect 
of  taxes  for  previous  years  or  in  respect  of  taxes  that  have'  been  paid. 
The  whole  scheme  of  the  section  is  directed  to  the  assessment  for  the  year, 
and  the  section  enables  the  Court  of  Revision  in  effect  to  reduce  the  as- 
sessment by  remitting  or  reducing  the  taxes  imposed  on  the  basis  of  it. 
“Remit”  is  used  in  the  sense  of  abstaining  from  exacting  payment  (of 
taxes)  or  allowing  (them)  to  remain  unpaid. 

An  order  made  in  August,  1913,  by  a County  Court  Judge,  upon  appeal 
from  a decision  of  a-  Court  of  Revision  for  a city,  pm-ported  to  relieve  the 
liquidator  of  a trading  company  in  liquidation  from  the  business  tax  of 
1912  and  of  the  first  half  of  1913;  but  the  taxes  for  1912  had  been  paid; 
and  in  this  action  the  liquidator  sought  to  recover  from  the  city  corpora- 
tion the  amount  paid  for  the  taxes  of  1912,  less  the  amount  said  to  be 
due  for  the  taxes  of  1913:— 

Held,  that  he  was  not  entitled  to  recover  anything. 

Semble,  that  the  city  corporation  was  entitled  to  recover,  upon  its  counter- 
claim, the  whole  of  the  taxes  of  1913,  less  so  much  of  them  as  was  in  respect 
of  business. 

Judgment  of  the  County  Court  of  the  County  of  Wellington  reversed. 
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Appeal  by  the  defendant  city  corporation  from  the  judgment 
of  the  Judge  of  the  County  Court  of  the  County  of  Wellington, 
in  favour  of  the  plaintiff,  in  an  action  in  that  Court,  tried  without 
a jury. 

The  plaintiff  was  the  liquidator  of  the  Standard  Fitting  and 
Valve  Company  Limited;  he  sought  to  recover  the  amount 
he  had  paid  to  the  defendant  city  corporation  for  11  business 
tax”  imposed  upon  the  company  in  1912,  which  was  $345,  less 
the  amount  said  to  be  clue  for  the  taxes  of  1913,  $240;  and  this 
claim,  with  interest,  was  allowed  by  the  Judge  of  the  County 
Court. 


November  2.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Hugh  Guthrie,  K.C.,  S.-G.  Can.,  for  the  appellant  corporation, 
referred  to  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  118 
(4  Edw.  VII.  ch.  23,  sec.  112,  as  amended  by  10  Edw.  VII.  ch. 
88,  sec.  20),  and  argued  that,  the  taxes  for  1912  having  been 
paid  and  the  money  spent,  there  was  no  power  in  the  Court 
below  or  in  this  Court  to  direct  the  repayment  of  the  amount, 
and  the  County  Court  Judge  could  deal  only  with  the  taxes  of 
1913. 

G.  L.  Goetz,  for  the  plaintiff,  the  respondent,  argued  that  the 
judgment  of  the  County  Court  Judge  was  right,  and  should  be 
affirmed.  The  taxes  for  1912  should  be  remitted  in  full. 


November  12.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  defendant  from 
the  judgment  of  the  County  Court  of  the  County  of  Wellington, 
dated  the  31st  May,  1917,  which  was  directed  to  be  entered  after 
the  trial  of  the  action  before  the  Judge  of  that  Court,  sitting  with- 
out a jury,  on  the  previous  27th  March. 

The  respondent  is  the  liquidator  of  the  Standard  Fitting  and 
Valve  Company  Limited. 

The  company  was  assessed  in  the  year  1911  for  $25,000  on 
its  real  property  and  for  $15,000  for  business,  and  the  taxes  on 
that  assessment  were  paid  in  1912.  The  company  was  similarly 
assessed  in  the  years  1912  and  1913.  These  assessments  were  for 
the  purpose  of  imposing  the  taxes  for  the  years  following  those  in 
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which  the  assessments  were  made,  and  the  taxes  based  on  the 
assessment  of  1912  have  not  been  paid;  those  based  on  the  assess- 
ment of  1913  are  not  in  question. 

Some  time  before  the  3rd  June,  1913 — the  exact  date  does 
not  appear  and  is  unimportant — the  respondent  presented  a 
petition  addressed  to  the  Court  of  Revision,  in  which  it  was 
stated  that  the  company  had  been  in  liquidation  since  the  3rd 
July,  1911,  when  it  was  ordered  to  be  wound  up  by  the  High 
Court  of  Justice;  that  since  that  date  the  premises  in  which  the 
business  of  the  company  was  carried  on  had  been  vacant  except 
for  the  presence  of  a watchman,  and  for  a short  period  of  em- 
ployees “ finishing  up  unfinished  stock;”  and  that  the  company 
had  not  carried  on  business  “ since  the  said  date;”  and  the  prayer 
of  the  petition  was,  that  the  Court  should  remit  the  taxes  paid 
or  to  be  paid  by  the  petitioner  “ since  the  said  date.” 

The  decision  of  the  Court  of  Revision  on  the  petition  was 
given  on  the  3rd  June,  1913,  and  it  was: — 

“ That  the  taxes  for  the  present  year  on  the  property  of  the 
Standard  Fitting  and  Valve  Company  be  reduced  to  those  on  an 
assessment  of  $10,000,  as  the  factory  was  not  operated  during 
the  whole  year  of  1912  and  part  of  1911,  and  as  the  said  company 
paid  full  taxes  in  1912,  but  it  is  understood  that  this  reduction  is 
not  to  be  considered  a precedent.” 

The  respondent,  being  dissatisfied  with  this  decision,  appealed 
to  the  Judge  of  the  County  Court. 

The  notice  of  appeal  is : — : 

That  the  appellant  intends  to  appeal  to  the  County  Judge  of 
the  County  of  Wellington  from  the  decision  of  the  Court  of 
Revision  of  the  City  of  Guelph  with  respect  to  the  petition.” 

The  decision  of  the  Judge  was  given  on  the  6th  August,  1913, 
and  is  embodied  in  an  order  which,  as  far  as  is  material  to  the 
question  before  us,  reads  as  follows: — 

“It  is  ordered  that  for  the  year  1912  the  taxes  for  business 
assessment  of  the  said  Standard  Fitting  and  Valve  Company 
Limited,  in  the  said  City  of  Guelph,  amounting  to  $345,  and  that 
one-half  of  the  amount  of  taxes  for  business  assessment  for  the 
year  1913  of  the  said  company,  in  the  said  city  (being  for  the 
first  half  of  1913),  be  and  the  same  are  hereby  remitted  from  the 
amount  of  taxes  due  from  the  said  company  in  the  year  1913; 
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and  that,  should  there  be  any  balance  due  by  the,  city  to  the 
liquidator,  the  said  balance  be  paid  by  the  city  to  the  liquidator/’ 

These  proceedings  were  taken  under  the  provisions  of  sec.  112 
of  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  as  amended  by  10 
Edw.  VII.  ch.  88,  sec.  20,  which  provides  that: — 

“112. — (1)  The  Court  of  Revision  shall,  at  any  time  during 
the  year  for  which  the  assessment  has  been  made  or  before  the 
1st  day  of  July  in  the  following  year  and  with  or  without  notice, 
receive  and  decide  upon  the  petition  from  any  person  assessed 
for  a tenement  which  has  remained  vacant  during  more  than 
three  months  in  the  year  for  which  the  assessment  has  been  made, 
or  from  any  person  who  declares  himself,  from  sickness  or  extreme 
poverty  unable  to  pay  the  taxes,  or  who,  by  reason  of  any  gross 
and  manifest  error  in  the  roll,  has  been  over-charged,  or  whose 
land  has  been  assessed  under  section  51 ; or  who  has  been  assessed 
for  business,  but  has  not  carried  on  business  for  the  whole  year, 
or  who  has  been  assessed  for  income  from  personal  earnings  and 
has  not  earned  such  income  or  has  died  during  the  year  for  which 
the  assessment  on  such  income  was  made;  and  the  Court  of 
Revision  may  (subject  to  the  provisions  of  any  by-law  in  this 
behalf)  remit  or  reduce  the  taxes  due  by  any  such  person,  or 
reject  the  petition;  and  the  council  may  from  time  to  time  make 
such  by-laws,  and  repeal  or  amend  the  same. 

“(2)  An  appeal  may  be  had  by  any  such  person  or  by  the 
municipality  from  any  decision  of  the  Court  of  Revision  under 
sub-section  1 of  this  section.”* 

It  is  contended  by  counsel  for  the  respondent,  and  the  learned 
Judge  held,  that  the  effect  of  the  order  of  the  6th  August,  1913, 
was  to  remit  the  business  taxes  for  1912,  and  for  the  first  half 
of  1913,  and  to  leave  the  decision  of  the  Court  of  Revision  as  to 
the  reduction  of  the  taxes  for  1913,  which  was  to  reduce  them  to 
those  of  the  assessment  for  1913  on  an  assessment  of  $10,000,  to 
stand,  with  the  result  that  the  appellant  would  have  to  repay 
the  whole  of  the  business  tax  for  1912  and  half  of  the  business 
tax  for  1913,  and  would  be  required  to  reduce  the  taxes  for  1913 
to  those  on  an  assessment  of  $10,000. 

* Section  118  of  the  present  Assessment  Act,  R.S.O.  1914,  ch.  195,  is  sub- 
stantially the  same  as  the  section  quoted. 
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I am  unable  so  to  construe  the  order.  In  determining  the 
meaning  and  effect  of  it,  no  statement  by  the  learned  Judge 
as  to  what  he  meant  by  it  can  be  looked  at;  but,  so  long  as  the 
order  stands,  it  must  be  construed  as  any  other  document  is  to  be 
construed,  by  giving  effect  to  it  according  to  the  meaning  of  the 
words  in  which  it  is  expressed;  and,  so  construing  it,  the  whole 
of  the  relief  which  he  gave  to  the  respondent  was  to  relieve  him 
from  the  business  tax  of  1912  and  of  the  first  half  of  1913. 

The  appeal  was  from  the  decision  of  the  Court  of  Revision, 
and  the  whole  matter  of  the  petition  was  open  upon  the  appeal, 
and  was  to  be  dealt  with  by  the  Judge. 

The  decision  of  the  Judge  on  the  appeal,  as  to  matters  with 
which  he  had  authority  under  sec.  112  to  deal,  was,  no  doubt, 
final  and  conclusive;  but,  in  so  far  as  he  exceeded  his  jurisdiction, 
his  order  is  nugatory.  * 

In  my  opinion,  neither  the  Court  of  Revision  nor  the  County 
Court  Judge  on  the  appeal  from  it  had  jurisdiction  to  remit  or 
reduce  taxes  which  had  been  paid.  The  authority  to  remit  or 
reduce  taxes  is  confined  to  “taxes  due,”  and  the  taxes  for  1912 
had  been  paid,  and  were  therefore  “not  due”  by  the  respondent. 

Section  112  is  one  of  a group  of  sections  dealing  with  the  collec- 
tion of  taxes  and  prescribing  the  powers  and  duties  of  collectors  of 
taxes,  and  the  object  of  sec.  112  was  to  enable  persons  who  were 
liable  for  and  bound  to  pay  taxes  on  the  collectors’  roll  of  the  year, 
to  be  released  from  them  in  whole  or  in  part  in  the  cases  which 
the  section  mentions;  but  not  to  get  relief  in  respect  of  taxes  for 
previous  years,  or,  in  my  opinion,  of  taxes  that  had  been  paid. 

What  has  to  be  taken  into  consideration  is,  where  the  assess- 
ment is  in  respect  of  real  property,  the  fact  that  the  premises 
have  been  vacant  for  three  months  during  the  year  for  which  the 
assessment  is  made;  and,  where  it  is  in  respect  of  business,  the 
fact  that  the  business  has  not  been  carried  on  for  the  whole  of 
that  year ; and  the  authority  which  the  section  confers  is  to  remit 
or  reduce  the  taxes  due  by  the  person  petitioning,  and  it  confers 
no  authority  to  require  the  corporation  to  repay  any  that  have 
been  paid.  The  whole  scheme  of  the  section  is  directed  to  the 
assessment  for  the  year,  and  enables  the  Court  of  Revision  in 
effect  to  reduce  it  by  remitting  or  reducing  the  taxes  imposed  on 
the  basis  of  it.  The  word  “remit”  is  used  in  the  sense  of  ab- 
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staining  from  exacting  payment  of  the  taxes,  or  allowing  them 
to  remain  unpaid  (Murray’s  Dictionary) . 

The  injustice  that  would  result  from  giving  effect  to  the  res- 
pondent’s contention  is  manifest.  The  Court  of  Revision,  as 
its  decision  plainly  shews,  was  of  opinion  that  it  had  no  authority 
to  deal  with  the  taxes  based  on  the  assessment  of  1911,  but  thought 
that  it  could  remedy  the  injustice  that  had  been  done  by  exacting 
those  taxes,  by  taking  it  into  account  in  dealing  with  the  taxes 
based  on  the  assessment  of  1912,  and  accordingly  reduced  the 
taxes  of  1913  from  $40,000  to  $10,000 — a reduction  which  had 
the  effect  of  remitting  the  whole  of  the  business  tax  of  the  year, 
and  also  $15,000  of  the  taxes  on  the  real  property. 

It  is  open  to  question  whether  the  Court  did  not,  in  making 
this  reduction,  exceed  the  authority  which  sec.  112  conferred 
upon  it,  and  give  more  relief  to  the  respondent  than  he  had  a 
right  to  claim. 

What  the  County  Court  Judge  did  upon  the  appeal,  accord- 
ing to  the  respondent’s  contention,  was,  notwithstanding  that 
in  effect  the  Court  of  Revision  had  remitted  the  whole  of  the  busi- 
ness tax  for  1912  and  reduced  the  taxes  of  1913  as  I have  mention- 
ed, to  require  the  corporation  to  repay  the  amount  they  had 
received  for  the  taxes  of  1912. 

By  his  action  the  respondent  sought  to  recover  the  amount 
he  had  paid  for  the  taxes  of  1912  ($345)  less  the  amount  said  to 
be  due  for  the  taxes  of  1913  ($240) ; and  this  claim,  with  interest, 
was  allowed  by  the  Judge  of  the  Court  below. 

According  to  the  view  of  the  rights  of  the  parties  which  I 
have  expressed,  the  respondent  was  not  entitled  to  recover  any- 
thing, but  the  appellant  was  entitled  to  recover  upon  its  counter- 
claim— which  is  to  recover  the  whole  of  the  taxes  of  1913,  less 
so  much  of  them  as  was  in  respect  of  business — but  on  the  argu- 
ment counsel  for  the  appellant  expressed  his  willingness  to  abandon 
the  counterclaim  and  to  consent  to  its  being  dismissed. 

The  judgment  of  the  Court  below  should,  in  my  opinion,  be 
varied  by  substituting  for  the  judgment  for  the  respondent, 
judgment  dismissing  the  action  with  costs,  and  leaving  the 
judgment  to  stand  as  to  the  dismissal  of  the  counterclaim,  and  the 
respondent  should  pay  the  costs  of  the  appeal. 

The  effect  of  the  abandonment  of  the  counterclaim  is,  that 
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the  appellant  gives  up  the  whole  of  the  taxes  for  1913,  and  there- 
fore more  in  respect  of  those  taxes  than  the  Court  of  Revision 
and  the  County  Court  Judge  together  directed  to  be  remitted; 
the  only  real  question  remaining  is  as  to  the  jurisdiction  of  the 
County  Court  Judge  to  direct  the  remission  of  the  business  tax  for 
1912,  which  has  been  paid,  and  with  that  I have  dealt. 

Appeal  allowed. 


[IN  CHAMBERS.] 


Rex  v.  Thorburn. 

Constitutional  Law — Powers  of  Dominion  and  Province — Temperance  Leg- 
islation— Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  sec.  41  ( 1 ) — “ Having 
and  Giving ” Intoxicating  Liquor — Conviction  for — Canada  Temperance 
Act  in  Force  in  District  where  Offence  Committed-Inconsistent  Prov- 
isions in  Acts  Occupying  same  Field — Inoperative  Prohibition  of  Prov- 
incial Statute 

It  is  competent  for  the  Dominion  Parliament  to  pass  an  Act  for  the  suppres- 
sion of  intemperance,  applicable  to  all  parts  of  the  Dominion. 

Russell  v.  The  Queen  (1882),  7 App.  Cas.  829,  followed. 

It  is  not  incompetent  for  a Provincial  Legislature  to  pass  an  Act  for  the 
repression  or  even  the  total  abolition  of  the  traffic  in  intoxicating  liquors 
within  the  Province,  provided  the  subject  is  dealt  with  as  a matter  of  “a 
merely  local  nature”  in  the  Province,  and  the  Act  itself  is  not  repugnant 
to  any  Act  of  the  Parliament  of  Canada. 

Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117,  Attorney-General  for  Ontario 

v.  Attorney-General  for  the  Dominion,  [1896]  A.C.  348,  and  Attorney-General 
for  Manitoba  v.  Manitoba  License  Holders’  Association,  [1902]  A.C.  73, 
followed. 

Where  a given  field  of  legislation  is  within  the  competence  of  both  the  Parlia- 
ment of  Canada  and  a Provincial  Legislature,  and  both  have  legislated, 
the  Dominion  enactment  must  prevail  if  the  two  are  in  conflict. 

La  Campagnie  Hydraulique  de  St.  Frangois  v.  Continental  Heat  and  Light  Co., 
[1909]  A.C.  194,  and  John  Deere  Plow  Co.  Limited  v.  Wharton,  [1915]  A.C. 
330,  followed. 

The  jurisdiction  of  a Provincial  Legislature  to  enact  .prohibitory  legislation 
is  subject  to  the  qualification  that  its  provisions  are  or  will  become  inopera- 
tive in  any  district  of  the  Province  which  has  already  adopted,  or  may 
subsequently  adopt,  Part  II.  of  the  Canada  Temperance  Act. 

Attorney-General  for  Ontario  v.  Attorney -General  for  the  Dominion,  [1896] 
A.C.  348,  followed. 

The  Canada  Temperance  Act,  R.S.C.  1906,  ch.  152,  and  the  Ontario  Tem- 
perance Act,  6 Geo.  V.  ch.  50,  occupy  the  same  field:  the  purpose  is  the 
same— to  limit  the  use  of  intoxicating  liquor  in  the  territory  to  which  it 
is  applied — and  the  subject-matter  is  the  same;  but  the  prohibitions  are 
not  identical ; and,  where  the  Canada  Temperance  Act  is  in  force,  the  pro- 
vincial prohibitions  become  inoperative. 

The  Canada  Temperance  Act,  not  prohibiting  the  “ having  and  giving”  of 
intoxicating  liquor,  impliedly  authorises  “having  and  giving,”  which 
the  Ontario  Act,  sec.  41  (1),  directly  in  terms  prohibits.  The  two  Acts 
are,  therefore,  inconsistent ; and  the  provision  of  the  Provincial  Act  respect- 
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ing  “having  and  giving”  is  not  effective  in  a district  where  the  Canada 
Act  has  been  brought  into  force. 

A conviction  for  an  offence  against  sec.  41  (1)  of  the  Ontario  Act,  alleged 
to  have  been  committed  in  the  district  of  Manitoulin,  where  Part  II.  of 
the  Dominion  Act  was  in  force,  was  quashed. 

Motion  for  an  order  quashing  a conviction  of  Mongo  R. 
Thorburn  for  an  offence  against  sec.  41  (1)  of  the  Ontario  Tem- 
perance Act,  6 Geo.  V.  ch.  50*. 

October  2.  The  motion  was  heard  by  Masten,  J.,  in 
Chambers. 

J.  A.  Mulligan,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  for  Ontario. 

November  15.  Masten,  J. : — The  conviction  in  question  was 
made  by  C.  E.  Hewson,  Esquire,  Judge  of  the  District  Court  of  the 
District  of  Manitoulin,  for  that  “the  defendant,  Mongo  R.  Thor- 
burn, on  or  about  the  26th  day  of  April,  1917,  at  the  township  of 
Billings,  in  the  district  of  Manitoulin,  did  have  and  give  liquor 
at  the  Havelock  hotel,  being  a place  other  than  the  private 
dwelling-house  in  which  he  resided,  contrary  to  the  provisions 
of  the  Ontario  Temperance  Act.” 

The  facts  are  as  follows.  The  defendant  had  a bottle  of  rye 
whisky  in  his  room,  and  gave  one  Ramsbottam  a drink  from  it. 
The  room  in  question  formed  part  of  a building  which  was  for- 
merly a licensed  hotel,  and  which  I assume  (though  the  evidence 
does  not  precisely  cover  the  point)  was  not  the  private  dwelling- 
house  of  the  defendant.  It  is  admitted  that,  at  the  time  when 
the  act  in  question  was  committed,  Part  II.  of  the  Canada  Tem- 
perance Act,  R.S.C.  1906,  ch.  152,  was  in  force  in  the  district  of 
Manitoulin. 

The  ground  upon  which  it  is  sought  to  quash  the  conviction 
is,  “that,  the  Canada  Temperance  Act  being  in  force  in  the  place 
where  and  at  the  time  when  the  said  offence  is  adjudged  to  have 
been  committed,  the  provisions  of  the  Ontario  Temperance  Act 

* 41 — (1)  Except  as  provided  by  this  Act,  no  person,  by  himself,  his  clerk, 
servant  or  agent,  shall  have  or  keep  or  give  liquor  in  any  place  wheresoever, 
other  than  the  private  dwelling-house  in  which  he  resides,  without  having  first 
obtained  a license  under  this  Act  authorising  him  so  to  do,  and  then  only  as 
authorised  by  such  license. 
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under  which  the  said  defendant  was  convicted  were  not  in  force 
therein.” 

The  constitutional  question  raised  by  this  contention  is 
important,  but  the  cases  which  have  been  decided  by  the  Privy 
Council  narrow  the  point  which  now  falls  to  be  determined. 

In  Russell  v.  The  Queen  (1882),  7 App.  Cas.  829,  the  Privy 
Council  held  that  it  is  competent  for  the  Dominion  Legislature  to 
pass  an  Act  for  the  suppression  of  intemperance,  applicable  to  all 
parts  of  the  Dominion,  and,  when  duly  brought  into  operation 
in  any  particular  district,  deriving  its  efficacy  from  the  general 
authority  vested  in  the  Dominion  Parliament  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada. 

The  cases  of  Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117, 
Attorney-General  for  Ontario  v.  Attorney-General  for  the  Dominion, 
[1896]  A.C.  348,  and  Attorney-General  for  Manitoba  v.  Manitoba * 
License  Holders'  Association,  [1902]  A.C.  73,  determine  that  it  is 
not  incompetent  for  a Provincial  Legislature  to  pass  a measure  for 
the  repression  or  even  for  the  total  abolition  of  the  liquor  traffic 
within  the  Province,  provided  the  subject  is  dealt  with  as  a matter 
of  “a  merely  local  nature”  in  the  Province,  and  the  Act  itself 
is  not  repugnant  to  any  Act  of  the  Parliament  of  Canada. 

It  has  also  been  clearly  and  frequently  determined  and  is 
conceded  in  the  present  case  that,  where  a given  field  of  legis- 
lation is  within  the  competence  both  of  the  Parliament  of  Canada 
and  of  the  Provincial  Legislature,  and  both  have  legislated,  the 
enactment  of  the  Dominion  Parliament  must  prevail  over  that 
of  the  Province  if  the  two  are  in  conflict. 

See  La  Compagnie  Hydraulique  de  St.  Frangois  v.  Continental 
Heat  and  Light  Co.,  [1909]  A.C.  194;  see  also  John  Deere  Plow  Co. 
Limited  v.  Wharton,  [1915]  A.C.  330,  18  D.L.R.  353. 

Attorney-General  for  Ontario  v.  Attorney-General  for  the  Dom- 
inion, [1896]  A.C.  348,  already  cited,  affords  further  assistance  in 
narrowing  the  question  which  is  here  to  be  dealt  with.  The 
seventh  question  submitted  to  the  Privy  Council  in  that  case 
was  as  follows:  “Has  the  Ontario  Legislature  jurisdiction  to 
enact  sec.  18  of  Ontario  Act  53  Viet.  ch.  56?”  And  sec.  18,  so 
referred  to,  is  as  follows : — 

“The  council  of  every  township,  city,  town  and  incorporated 
village,  may  pass  by-laws  for  prohibiting  the  sale  by  retail  of 
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spirituous,  fermented  or  other  manufactured  liquors,  in  any 
tavern,  inn  or  other  house  or  place  of  public  entertainment,  and 
for  prohibiting  altogether  the  sale  thereof  in  shops  and  places 
other  than  houses  of  public  entertainment:  Provided  that  the 
by-law,  before  the  final  passing  thereof,  has  been  duly  approved 
of  by  the  electors  of  the  municipality  in  the  manner  provided  by 
the  sections  in  that  behalf  of  the  Municipal  Act:  Provided  fur- 
ther that  nothing  in  this  section  contained  shall  be  construed 
into  an  exercise  of  jurisdiction  by  the  Legislature  of  the  Prov- 
ince of  Ontario  beyond  the  revival  of  provisions  of  law  which 
were  in  force  at  the  date  of  the  passing  of  the  British  North 
America  Act,  and  which  the  subsequent  legislation  of  this  Prov- 
ince purported  to  repeal.” 

In  discussing  the  question,  Lord  Watson,  at  pp.  369,  370, 
says: — 

“If  the  prohibitions  of  the  Canada  Temperance  Act  had  been 
made  imperative  throughout  the  Dominion,  their  Lordships 
might  have  been  constrained  by  previous  authority  to  hold  that 
the  jurisdiction  of  the  Legislature  of  Ontario  to  pass  sec.  18  or 
any  similar  law  had  been  superseded.  In  that  case  no  provincial 
prohibitions  such  as  are  sanctioned  by  sec.  18  could  have  been 
enforced  by  a municipality  without  coming  into  conflict  with 
the  paramount  law  of  Canada.  For  the  same  reason,  provincial 
prohibitions  in  force  within  a particular  district  will  necessarily 
become  inoperative  whenever  the  prohibitory  clauses  of  the  Act 
of  1886  have  been  adopted  by  that  district.  . . . 

“Their  Lordships,  for  these  reasons,  give  a general  answer 
to  the  seventh  question  in  the  affirmative.  They  are  of  opinion 
that  the  Ontario  Legislature  had  jurisdiction  to  enact  sec.  18, 
subject  to  this  necessary  qualification,  that  its  provisions  are 
or  will  become  inoperative  in  any  district  of  the  Province  which 
has  already  adopted,  or  may  subsequently  adopt,  the  second 
part  of  the  Canada  Temperance  Act  of  1886.” 

The  decision  of  the  Privy  Council  in  the  case  just  referred  to 
related  to  the  Ontario  Liquor  License  Act  and  its  antecedent 
legislation.  These  differ  in  certain  respects  from  the  Ontario 
Temperance  Act  now  in  force,  and  the  question  in  the  present 
case  is  therefore  narrowed  to  a consideration  of  whether,  in  the 
circumstances  here  existing,  the  Canada  Temperance  Act  and 
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the  Ontario  Temperance  Act  afford  an  instance  of  conflicting 
legislation  in  pari  materia , because,  if  so,  the  repugnancy  renders 
ineffective  the  Provincial  Act. 

It  is  admitted  that  Part  II.  of  the  Canada  Temperance  Act 
is  and  was  in  force  at  the  place  in  question.  Mr.  Cartwright, 
•in  support  of  the  conviction,  contends  that,  in  respect  of  the 
subject-matter  here  in  question,  the  Canada  Temperance  Act 
and  the  Ontario  Temperance  Act  are  not  in  conflict;  and  that, 
so  far  as  they  are  not  in  conflict,  effect  is  to  be  given  to  the  Ontario 
Act;  that,  while  both  Acts  deal  with  the  subject-matter  of  in- 
toxicating liquor,  yet  the  provisions  of  the  Canada  Act  relate 
solely  to  traffic,  while  the  Ontario  Act  deals  with  both  traffic 
and  use;  and  that  the  provisions  of  the  Ontario  Act  are  supple- 
mental and  not  repugnant  to  the  Dominion  Act. 

Before  discussing  the  question  so  raised,  I pause  to  make 
two  observations  of  a general  character. 

It  appears  to  me  that,  in  passing  upon  sumptuary  laws  of 
this  kind,  affecting  the  common  every-day  life  of  ordinary  cit- 
izens, and  making  that  a serious  offence  at  law  which  otherwise 
is  not  an  offence,  the  Court  ought  not  to  examine  the  field  of 
legislation  with  a microscope  to  find  out  whether  every  particular 
corner  of  the  field  has  been  fully  occupied  by  the  Dominion 
statute;  but  rather  should  hold  that,  if  the  Dominion  has  legiti- 
mately entered  the  field,  it  should  be  deemed  to  have  occupied 
it  generally. 

The  second  observation  which  I desire  to  make  is  one  which, 
though  not  decisive,  is  not  without  significance,  viz.,  that  the 
Parliament  of  Canada  and  the  Legislature  of  Ontario  by  their 
legislative  enactments  have  each  indicated  a view  looking  in 
the  direction  just  mentioned. 

The  Ontario  Act  provides: — 

“140.  Nothing  contained  in  this  Act  shall  be  construed  to 
interfere  with  the  operation  of  the  Canada  Temperance  Act  or 
any  other  Act  of  the  Parliament  of  Canada  applicable  to  the 
Province  of  Ontario  or  any  part  thereof.’ ’ 

At  the  session  of  the  Parliament  of  Canada  just  concluded, 
the  Act  7 & 8 Geo.  V.  ch.  30  was  passed,  which,  in  sec.  4C.,  provides 
as  follows: — 

“Upon  the  receipt  by  the  Secretary  of  State  of  Canada  of  a 
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petition,  in  accordance  with  the  requirements  of  sections  111,  112 
and  113  of  the  Canada  Temperance  Act,  Revised  Statutes  of 
Canada  1906,  chapter  152,  praying  for  the  revocation  of  any 
order  in  council  passed  for  bringing  Part  II.  of  the  Canada 
Temperance  Act  into  force  in  any  city  or  county,  if  the  Governor 
in  Council  is  of  opinion  that  the  laws  of  the  Province  in  which* 
such  city  or  county  is  situated,  relating  to  the  sale  and  traffic  in 
intoxicating  liquors,  are  as  restrictive  as  the  provisions  of  the  said 
Canada  Temperance  Act,  the  Governor  in  Council  may,  without 
the  polling  of  any  votes,  by  order,  to  be  published  in  the  Canada 
Gazette,  suspend  the , operation  of  the  Canada  Temperance  Act 
in  such  city  or  county,  such  suspension  to  commence  ten  days 
after  the  date  of  the  publication  of  such  order  and  to  continue 
as  long  as  the  provincial  laws  continue  as  restrictive  as  aforesaid.” 
These  enactments  seem  to  me  to  make  it  plain  that  the  leg- 
islators both  of  Ontario  and  of  Canada  have  considered  that  the 
two  Acts  cover  the  same  field. 

That  the  Ontario  Act  does  legislate  within  the  same  field 
as  the  Dominion  Act  appears,  however,  most  plainly  from  a 
consideration  of  the  scope  and  purpose  of  the  two  Acts. 

The  scope  and  purpose  of  tho  Dominion  Act  are  thus  explained 
in  the  Russell  case,  7 App.  Cas.  at  pp.  841,  842: — 

“The  declared  object  of  Parliament  in  passing  the  Act  is  that 
there  should  be  uniform  legislation  in  all  the  Provinces  respecting 
the  traffic  in  intoxicating  liquors,  with  a view  to  promote  tem- 
perance in  the  Dominion.  Parliament  does  not  treat  the  promotion 
of  temperance  as  desirable  in  one  Province  more  than  in  another, 
but  as  desirable  everywhere  throughout  the  Dominion.  . . . 

“Parliament  deals  with  the  subject  as  one  of  general  concern 
to  the  Dominion,  upon  which  uniformity  of  legislation  is  desirable, 
and  the  Parliament  alone  can  so  deal  with  it.  There  is  no 
ground  or  pretence  for  saying  that  the  evil  or  vice  struck  at  by 
the  Act  in  question  is  local  or  exists  only  in  one  Province,  and 
that  Parliament  under  colour  of  general  legislation  is  dealing 
with  a provincial  matter  only.  . . . 

“The  present  legislation  is  clearly  meant  to  apply  a remedy 
to  an  evil  which  is  assumed  to  exist  throughout  the  Dominion.” 
Admittedly  the  purpose  of  the  Ontario  Act  is  the  promotion 
of  temperance  in  Ontario. 
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It  thus  appears  that  the  purpose  of  each  Act  is  to  limit  the 
use  of  liquor  in  the  territory  to  which  it  is  applied.  Neither 
Act  prohibits  absolutely  such  use.  The  Canada  Temperance 
Act  seeks  to  achieve  the  common  purpose  by  prohibiting  the 
traffic  in  the  territory  where  it  is  brought  in  force. 

The  Ontario  Act  also  prohibits  the  traffic;  but,  in  addition, 
it  imposes  prohibitions  against  having  and  giving  (except  in  a 
dwelling-house)  with  the  design  of  further  limiting  the  use  of 
liquor.  In  each  statute  the  subject-matter  legislated  upon  is 
the  same,  viz.,  temperance;  and  the  purpose  is  the  same,  viz., 
to  limit  the  use  of  intoxicating  liquor.  The  only  difference  is 
in  the  prohibitions  imposed;  and,  as  these  prohibitions  are  not 
identical,  the  provincial  prohibitions  become  inoperative. 

But,  altogether  apart  from  this  ground,  it  appears  to  me 
that  the  Ontario  Temperance  Act  must  be  in  force  as  a whole  or 
not  in  force  at  all.  It  is  not,  to  my  mind,  conceivable  that  the 
provisions  of  the  Act  prohibiting  the  traffic  are  ineffective  and 
the  provisions  respecting  “having  and  giving”  are  in  force. 
The  decision  which  I have  quoted  above  makes  it  plain  that  the 
provisions  respecting  traffic  do  not  apply  where  the  Canada 
Temperance  Act  is  in  force.  That  being  so,  I am  of  opinion 
that  the  provisions  against  “having  and  giving”  are  also  in- 
effective in  the  district  of  Manitoulin. 

Mr,  Cartwright  relied  in  support  of  his  argument  on  the  case 
of  Re  Rex  v.  Scott  (1916),  37  O.L.R.  453,  a decision  of  my  brother 
Sutherland. 

I have  read  that  decision  with  care,  and  I do  not  think  that 
it  governs  the  present  case  or  assists  in  its  determination.  In 
that  case  the  prosecution  was  for  an  infringement  of  the  Ontario 
Liquor  License  Act,  and  the  charge  was  that  the  defendant  was 
drunk  in  a public  place,  contran^  to  the  provisions  of  sec.  141  of 
that  Act.  The  motion  was  to  prohibit  the  magistrate  from 
proceeding  with  the  hearing  of  the  complaint,  on  the  ground 
that  the  Liquor  License  Act  was  superseded  by  the  Canada 
Temperance  Act.  The  learned  Judge  holds  that  in  the  Canada 
Temperance  Act  there  is  no  attempt  made  to  punish  for  this 
offence;  that  sec.  141,  there  in  question,  does  not  conflict  with  anj^- 
thing  in  the  Dominion  Act;  and  it  is  suggested  in  the  judgment 
that  sec.  141  would  properly  form  part  of  a code  for  the  municipal 
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regulation  of  streets  and  public  places  and  is  foreign,  to  the  main 
purposes  both  of  the  Liquor  License  Act  and  the  Canada  Tem- 
perance Act. 

If  I may  be  permitted  to  say  so,  I agree  in  these  views,  and 
think  that  sec.  141  of  the  Liquor  License  Act  formed  no  integral 
part  of  that  Act,  and  related  to  a matter  which  was  not  directly 
or  indirectly  touched  by  the  Canada  Temperance  Act.  The 
case  was,  therefore,  in  my  humble  opinion,  well  decided. 

On  the  other  hand,  I think  that,  in  the  present  case,  the  Canada 
Temperance  Act,  having  for  its  purpose  the  limiting  of  the  use 
of  liquor  and  the  regulating  of  the  traffic  therein,  yet  permits 
“ having  and  giving,”  and  sc,  in  my  opinion,  impliedly  authorises 
“ having  and  giving,”  while  the  Ontario  Act  directly  in  terms 
prohibits  it.  The  two  Acts  are,  therefore,  inconsistent,  and 
bring  the  present  case  within  the  principle  stated  by  the  Privy 
Council  in  Attorney -General  for  Ontario  v.  Attorney -General  for  the 
Dominion , [1896]  A.C.  at  p.  369: — 

“ Provincial  prohibitions  in  force  within  a particular  district 
will  necessarily  become  inoperative  whenever  the  prohibitory 
clauses  of  the  Act  of  1886  have  been  adopted  by  that  district.” 
The  conviction  will  be  quashed  without  costs,  and  the  usual 
order  will  go  protecting  the  Judge. 


[MIDDLETON,  J.] 

McKay  v.  Hutchings 

Limitation  of  Actions — Mortgage — Payments  of  Interest  by  one  of  Several 
Heirs  of  Deceased  Mortgagor — Sufficiency  to  Keep  Mortgagee  Alive  as 
against  all  Persons  Glaiming  under  Mortgagor — Limitations  Act,  R.S.O. 
1914,  ch.  75,  secs.  13,  24. 

The  plaintiff  sued  upon  a mortgage  made  in  1888,  payable  5 years  after  its 
date,  with  interest  at  7 per  cent.  The  mortgagor  died  in  1904,  leaving 
him  surviving  his  widow  and  three  children,  the  defendants,  who  continued 
to  live  upon  the  mortgaged  land.  From  time  to  time,  payments  on  account 
of  interest  upon  the  mortgage  were  made  by  one  of  the  children,  the  last 
payment  being  made  in  June,  1915.  The  widow  defended  the  suit, 
alleging  that  she  was  not  party  or  privy  to*  the  making  of  the  payments 
on  account  of  interest,  and  that  she  had  now  acquired  a possessory  title 
to  the  mortgaged  land:— 

Held,  that  the  defence  was  not  maintainable:  the  case  was  governed  by  sec. 
24  of  the  Limitations  Act,  R.S.O.  1914,  ch.  75;  and  sec.  13  had  no  ap- 
plication. 

The  payment  of  interest  by  one  of  those  claiming  under  the  mortgagor  was 
a sufficient  payment  to  keep  the  mortgage  alive  as  against  all  persons 
claiming  under  him. 

Roddam  v.  Morley  (1857),  37  Ch  D.  651,  and  subsequent  cases,  followed. 


XLI.] 


ONTARIO  LAW  REPORTS. 


47 


An  action  upon  a mortgage. 

November  15.  The  action  was  tried  by  Middleton,  J.> 
without  a jury,  at  Stratford. 

R.  S.  Robertson , for  the  plaintiff. 

F.  H.  Thompson,  K.C.,  for  the  defendants. 
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McKay 

v. 

Hutchings. 


November  20.  Middleton,  J.: — The  action  is  brought 
upon  a mortgage,  dated  the  16th  September,  1888,  payable  5 
years  after  its  date,  with  interest  at  7 per  cent. 

The  mortgagor  died  on  the  25th  July,  1904,  leaving  him  sur- 
viving his  widow  and  three  children,  the  defendants  in  this 
action. 

For  some  time  prior  to  the  husband’s  death,  the  wife  was 
feeble-minded,  and  took  little  or  no  part  in  the  management  of 
household  affairs,  and  since  her  husband’s  death  her  condition 
has  not  improved.  Her  son  and  daughters  continued  to  reside 
with  her  until  the  marriage  of  one  of  the  daughters  a few  years 
ago,  when  this  daughter  went  to  reside  with  her  husband  else- 
where. Since  then,  the  remaining  members  of  the  family  have 
continued  in  occupation. 

Payments  have  been  made  from  time  to  time  on  account  of 

t 

the  interest  upon  the  mortgage,  the  last  of  these  payments  being 
made  on  the  26th  June,  1915.  These  payments  were  nearly 
always  made  by  the  son.  On  a few  occasions  the  payments 
were  made  by  the  daughter  who  is  now  at  home — it  is  said,  with 
money  supplied  her  by  the  son.  All  the  members  of  the  family 
were  wage-earners  and  contributed  to  a common  fund  for  the 
upkeep  of  the  household. 

Upon  this  action  being  brought,  the  mother  takes  the  posi- 
tion that  she  was  no  party  or  privy  to  the  making  of  the  payments 
on  account  of  interest,  and  that  she  has  now  acquired  a possessory 
title  to  the  lands  in  question.  The  other  members  of  the  fam- 
ily side  with  her  in  making  this  contention,  at  any  rate  so  far  as 
the  mortgagee  is  concerned. 

I have  come  to  the  conclusion  that  this  defence  is  not  main- 
tainable; that  the  case  is  governed  by  sec.  24  of  the  Limitations 
Act,  R.S.O.  1914,  ch.  75;  and  that  sec.  13*  has  no  application. 

*13.  Where  a relation  of  the  persons  entitled,  as  heirs,  to  the  possession  or 
receipt  of  the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  enters  into 
the  possession  or  receipt  thereof,  such  possession  or  receipt  shall  not  be 
deemed  to  be  the  possession  or  receipt  of  or  by  the  persons  entitled. 
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Section  24  provides  that  no  action  shall  be  brought  upon  a mort- 
gage but  within  ten  years  next  after  a present  right  to  receive 
mortgage-money  accrued,  “unless  in  the  meantime  some  part 
of  the  principal  money  or  some  interest  thereon  has  been  paid.” 
Here,  interest  has  been  paid,  and  the  only  question  is,  whether 
the  payment  by  one  or  more  of  those  claiming  under  the  mort- 
gagor is  a sufficient  payment  to  take  the  case  out  of  the  statute. 

The  principle  underlying  the  cases  which  I think  govern 
was  determined  in  Roddam  v.  Morley  (1857),  1 DeG.  & J.  1, 
where  it  was  determined  that  payment  by  a devisee  for  life  of 
interest  on  a specialty  of  his  testator’s,  binding  his  heirs,  was 
a sufficient  payment  to  take  the  case  out  of  the  operation  of  the 
5th  section  of  the  Imperial  Act,  and  to  keep  the  right  of  action 
alive  in  its  integrity  against  all  persons  interested  in  remainder, 
because  the  payment  was  made  by  a person  whose  duty  it  was, 
claiming  under  the  testator,  to  pay.  This  case  has  never  been 
departed  from,  and  the  principle  has  been  widely  applied. 

In  In  re  Hollingshead  (1888),  37  Ch.  D.  651,  Roddam  v.  Morley 
was  discussed,  and  the  principle  was  held  to  apply  to  the  case  of 
payment  of  interest  by  a devisee  for  life  of  the  testator’s  estate 
upon  a simple  contract  debt  of  the  testator’s,  and  that  this  was 
a sufficient  acknowledgment  to  keep  the  right  of  action  alive 
against  all  persons  interested  in  remainder. 

Lewin  v.  Wilson  (1886),  11  App.  Cas.  639,  an  appeal  from 
the  Supreme  Court  of  Canada  in  a New  Brunswick  case,  deals 
with  the  application  of  the  principle  to  a mortgage  action,  and 
lays  down  the  rule  now  applicable  as  follows  (p.  646):  “Pay- 
ments made  by  a person  who  under  the  terms  of  the  contract 
is  entitled  to  make  a tender,  and  from  whom  the  mortgagee  is 
bound  to  accept  a tender,  of  money  for  the  defeasance  or  redemp- 
tion of  the  mortgage,  are  payments  which  . . . give  a new  start- 
ing-point for  the  lapse  of  time.” 

Since  then,  in  Dibb  v.  Walker,  [1893]  2 Ch.  429,  Chitty,  J., 
without  referring  to  the  case  just  cited,  held  that  payment  of 
interest  by  the  tenant  for  life  of  an  equity  of  redemption,  under 
a settlement,  was  sufficient  to  keep  the  right  of  action  on  a cov- 
enant alive. 

The  latest  case  that  I have  found  is  In  re  Lacey,  [1907]  1 Ch. 
330,  where  it  was  held  that  payment  of  interest  by  the  specific 
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devisee  of  part  of  a testator’s  real  estate,  which  was  subject 
to  a mortgage  created  by  the  testator,  was  sufficient  to  keep  the 
mortgagee’s  right  of  action  alive  against  the  specific  devisees  of 
other  parts  of  the  real  estate  not  subject  to  the  mortgage,  and 
thus  entitled  the  mortgagee  to  an  order  for  administration  of 
the  whole  of  the  testator’s  real  estate.  ♦ Obviously  this  decision 
carried  the  doctrine  of  Roddam  v.  Morley  far  beyond  anything 
that  is  necessary  for  me  to  determine  in  this  action. 

In  the  light  of  these  authorities,  I have  no  hesitation  in  hold- 
ing that,  in  the  circumstances  disclosed  in  this  case,  the  payments 
by  the  son  and  the  daughter  were  sufficient  to  keep  the  mort- 
gage alive  as  against  all  those  claiming  under  the  mortgagor. 

There  will  therefore  be  judgment  for  the  plaintiff  with  costs. 


[IN  CHAMBERS  ] 

Rex  v.  Pukdy. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Having  Liquor  on  Pre- 
mises other  than  11  Private  Dwelling-house” — 6 Geo.  V.  ch.  50,  sec.  4-1  ( 1 ) — • 
Building  Containing  Dwelling  and  Shop — Sec.  2,  clause  ( i ) and  sub- 
clause (i.) 

A private  dwelling,  which  is  part  only  of  a building,  another  part  of  which  is 
used  as  a shop  or  factory,  is  not  a place  where  intoxicating  liquor  may  be 
kept,  having  regard  to  the  definitions  of  “private  dwelling-house”  in  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50  : see  sec.  41  (1)  and  sec.  2, 
clause  (i)  and  sub-clause  (i.) 

A motion  to  quash  a magistrate’s  conviction  for  having  liquor  on  premises 
other  than  a private  dwelling-house,  was  dismissed. 

Motion  for  an  order  quashing  a conviction  of  the  defendant, 
by  a magistrate,  for  having  intoxicating  liquor  upon  certain 
premises,  not  being  the  defendant’s  private  dwelling-house,  with- 
out a license,  contrary  to  sec.  41  (1)  of  the  Ontario  Temperance 
Act,  6 Geo.  V.  ch.  50. 

November  20.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

J.  J.  Maclennan,  for  the  defendant. 

J.  R.  Cartwright , K.C.,  for  the  Crown. 

November  21.  Middleton,  J./ — -The  point  involved  is  of 
importance,  as  it  must  be  of  frequent  application. 
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Under  one  roof  there  are  both  a dwelling  and,  above  the  dwell- 
ing, a harness-shop.  I shall  assume  in  the  applicant’s  favour 
that  it  is  shewn  that  there  is  no  access  from  the  lower  flat  to  the 
shop  above,  though  this  is  not  clearly  shewn.  The  adjoining 
house  is  used  partly  as  a dwelling  and  partly  as  a harness-shop, 
this  shop  extending  over  both  dwellings,  and  access  to  it  being 
through  the  adjoining  premises. 

A quantity  of  liquor  was  found  upon  the  premises  occupied 
by  the  accused,  and  he  was  convicted  of  having  liquor  in  a place 
other  than  a private  dwelling-house.*  The  question  is,  whether, 
having  regard  to  the  interpretation  clauses  of  the  Act,  this  con- 
viction can  be  sustained.  There  was  no  evidence  that,  apart  from 
this  definition,  the  premises  were  not  a private  dwelling-house; 
the  accused  lived  in  them  with  his  family,  and  had  access  to 
them  by  a front-door  and  a rear-door,  of  which  he  and  he  alone 
had  the  keys. 

“Private  dwelling-house”  is  defined  as  “a  separate  dwelling 
with  a separate  door  for  ingress  and  egress,  and  actually  and 
exclusively  occupied  and  used  as  a private  residence:”  sec.  2 (i). 
Had  the  statute  made  no  other  provision,  I should  have  been  of 
opinion  that  part  of  a larger  building  separated  from  the  rest  of 
the  building,  and  having  a separate  door  for  ingress  and  egress 
from  the  outside,  was  a separate  dwelling;  but  by  sub-clause 
(i.)  it  is  enacted  that  the  words  “private  dwelling-house”  shall 
not  be  construed  to  include  “any  house  or  building  occupied  or 
used  or  partially  occupied  or  used  as  ... . . a shop,  or  as  a place 
of  business,  or  as  a factory  . . .” 

Here  the  building  is  partly  used  as  a shop,  and  so  the  case  is 
brought  within  the  exception. 

As  I understand  the  statute,  its  meaning  is,  that  a private 
dwelling,  which  forms  part  of  a larger  building,  part  of  which 
is  used  as  a shop  or  factory,  is  not  a place  where  liquor  is  per- 
mitted to  be  kept. 

The  motion  fails  and  must  be  dismissed  with  costs. 

*Section  41. — (1)  Except  as  provided  by  this  Act,  no  person,  by  himself, 
his  clerk,  servant  or  agent,  shall  have  or  keep  or  give  liquor  in  any  place 
wheresoever,  other  than  in  the  private  dwelling-house  in  which  he  resides, 
without  having  first  obtained  a license  under  this  Act  authorising  him  so  to 
do,  and  then  only  as  authorised  by  such  license. 
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[IN  CHAMBERS.] 

Kristo  v.  Hollinger  Consolidated  Gold  Mines  Limited. 

Alien  Enemy — Protection  under  Proclamation  of  August,  1914 — Right  to  Main- 
tain Action. 

An  alien  resident  in  Ontario  is,  although  his  country  is  at  war  with  ours, 
so  long  as  he  conducts  himself  peaceably,  and  is  within  the  proclamation  of, 
the  15th  August,  1914,  entitled  to  enjoy  the  protection  of  the  law  ; and  this 
includes  the  right  to  bring  and  maintain  an  action  in  any  Court  in  Ontario. 
Wells  v.  Williams  (1697),  1 Salk.  46,  and  Schaffenius  v.  Goldberg,  [1916] 
1 K.B.  284,  followed. 

Motion  by  the  defendants  for  an  order  dismissing  the  action 
or  staying  proceedings,  upon  the  ground  that  the  plaintiff  was  an 
alien  enemy. 

November  20.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

J.  Y.  Murdoch  jun.,  for  the  defendants. 

A.  G.  Slaght,  for  the  plaintiff. 

November  21.  Middleton,  J.: — It  is  admitted  that  the 
plaintiff  is  within  the  proclamation  of  the  15th  August,  1914. 
He  is  therefore  entitled  “to  continue  to  enjoy  the  protection  of 
the  law;”  and,  in  my  view,  this  clearly  confers  upon  the  plaintiff 
the  right  to  assert  his  claims  in  our  Courts  and  to  invoke  their 
assistance  for  the  protection  of'  his  property. 

Some  earlier  decisions  are  in  conflict  with  this  view,  but  the 
matter  is  now  concluded  by  the  decision  of  the  Court  of  Appeal 
in  England  in  Schaffenius  v.  Goldberg,  [1916]  1 K.B.  284. 

Since  the  time  of  Lord  Raymond,  there  has  not  been  any  real 
room  for  doubt  as  to  the  law,  for  he  determined  in  Wells  v.  Williams 
(1697),  1 Salk.  46:  “If  an  alien  enemy  comes  within  sub  salvo 
conductu,  he  may  maintain  an  action;  if  an  alien  enemy  comes 
hither  in  time  of  peace,  per  licentiam  domini  regis,  . . and 

lives  here  sub  protectione,  and  a war  afterwards  begins  between 
the  two  nations,  he  may  maintain  an  action;  for  suing  is  but  a 
consequential  right  of  protection.” 

It  would  be  manifestly  improper  to  deny  to  those  within  our 
borders  who  conform  to  our  laws  and  “quietly  pursue  their  or  din- 
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laws,  and  to  deny  them  access  to  our  Courts  would  be  to  preclude 
them  from  the  proper  mode  of  obtaining  redress  from  wrongs 
suffered. 

The  motion  fails  and  must  be  dismissed  with  costs  to  the 
plaintiff  in  any  event. 

1917 

[MIDDLETON,  J.] 

Nov.  22. 

Roth  v.  South  Easthope  Farmers  Mutual  Fire 
Insurance  Co. 

Insurance — Indemnity  against  Loss  or  Damage  by  Fire  or  Lightning — Building 
Partly  Torn  by  Lightning  Stroke  without  Fire — Further  Injury  by  Wind 
following  almost  Immediately — Evidence- — Testimony  of  Eye-Witnesses — 
Theoretical  Testimony — Liability  of  Insurers  for  Damage  Caused  by  Wind 
— Proximate  Cause. 

The  plaintiff  was  insured  by  the  defendants  against  all  such  immediate  loss 
or  damage,  not  exceeding  the  face  amount  of  the  policy,  as  should  happen 
by  fire  or  lightning  to  his  property  specified.  On  a day  during  the  currency 
of  the  policy,  there  was  a violent  storm;  and,  according  to  the  evidence  of  the 
plaintiff,  his  wife  and  son,  who  were  the  only  eye-witnesses,  his  barn  was  struck 
by  lightning,  and  the  roof  and’part  of  the  wall  at  one  end  of  the  barn  were 
thereby  torn  away  ; and,  almost  immediately  thereafter,  a wind  came  with 
such  violence  that  it  tore  down  the  greater  portion  of  the  structure  then 
standing,  and  the  barn  and  contents — being  part  of  the  property  specified 
— were  substantially  damaged.  There  was  no  fire: — 

Held,  that  the  evidence  of  the  eye-witnesses,  who  were  apparently  credible, 
was  to  be  preferred  to  the  theoretical  testimony  of  a scientific  gentleman, 
who  said  that,  owing  to  the  fact  that  the  building  was  covered  with  metallic 
shingling  and  siding,  it  would  be  impossible  for  the  lightning  to  have  caused 
the  destruction  attributed  to  it;  and  it  should  not  be  found  that  the  entire 
damage  was  occasioned  by  the  wind. 

Held,  also,  that,  although  the  great  bulk  of  the  destruction  was  occasioned  by 
the  wind,  the  plaintiff’s  recovery  upon  the  policy  should  not  be  confined 
to  the  immediate  result  of  the  lightning  stroke. 

Where  an  injury  within  the  policy  continues  and  further  damage  results  from 
a cause  which  alone  would  not  have  caused  the  damage,  the  further 
damage  may  be  regarded  as  proximately  caused  by  the  original  injury. 

Reischer  v.  Borwick,  [1894]  2 Q.B.  548,  followed. 

The  test  is,  whether  there  was  a sufficient  interval  to  allow  the  first  cause  to 
be  regarded  as  having  entirely  ceased  to  operate  by  reason  of  an  opportunity 
to  repair. 

The  injury  caused  by  the  lightning  was,  throughout,  an  operating  and  con- 
tinuing cause,  and  a proximate  cause  within  the  meaning  of  the  rule  which 
requires  the  Court  to  look  at  the  immediate  cause  of  the  loss  or  damage, 
and  not  at  some  remote  or  speculative  cause. 

An  action  upon  a policy  insuring  the  plaintiff  against  loss 
or  damage  to  his  property  by  fire  or  lightning. 
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November  13.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  Stratford. 

G.  G.  McPherson,  K.C.,  for  the  plaintiff. 

W.  T.  McMullen,  for  the  defendants. 

November  22.  Middleton,  J.: — The  plaintiff’s  claim  is  to 
recover  damage  said  to  have  been  sustained  by  reason  of  the 
destruction  of  a barn  on  his  farm,  and  its  contents,  on  the  22nd 
August,  1916. 

By  a policy  bearing  date  the  30th  January,  1913,  the  defend- 
ant company  insured  the  plaintiff  for  a period  of  four  years 
against  all  such  immediate  loss  or  damage,  not  exceeding  the  face 
amount  of  the  policy,  $4,000,  as  shall  happen  by  fire  or  lightning 
to  his  property  specified.  On  the  day  in  question,  a violent 
storm  occurred;  and,  according  to  the  evidence  of  the  plaintiff, 
his  wife  and  son,  the  barn  was  struck  by  lightning,  resulting  in 
the  tearing  away  of  the  roof  and  part  of  the  wall  at  one  end  of 
the  barn;  and,  almost  immediately  thereafter,  a wind  came  with 
such  violence  that  it  tore  down  the  greater  portion  of  the  structure 
then  standing,  and  the  barn  and  contents  were  very  substantially 
damaged.  To  reconstruct  the  barn,  the  sum  of  $1,712.16  was 
spent,  according  to  the  plaintiff’s  claim  as  originally  put  in;  and, 
in  addition  to  that,  damage  was  done  to  straw,  oats,  and  hay 
to  the  amount  of  $230.  This  claim  included  the  sum  of  $1,116.28, 
the  amount  of  invoices  sent  by  the  Metal  Shingle  Company  for 
material  used  in  reconstruction;  but,  apparently,  under  the 
terms  upon  which  the  metal  shingles  were  originally  bought, 
that  company  was  under  some  obligation  to  supply  material 
for  replacing  without  charge,  and  has  now  admitted  this  lia- 
bility and  makes  no  claim  with  respect  to  this  amount  as  against 
the  plaintiff,  so  the  claim  is  correspondingly  reduced,  and  it  now 
stands  at  $595.88  for  the  cost  of  reconstruction  and  $230  for  straw, 
oats,  and  hay  damaged,  being  a total  of  $825.88. 

The  defendants  resist  payment  upon  two  grounds. 

First,  it  is  said  that  the  entire  damage  must  have  been  occasion- 
ed by  the  wind,  and  not  by  the  lightning.  There  was  no  fire. 
A number  of  witnesses  were  called  for  the  purpose,  apparently, 
of  contradicting  the  evidence  of  the  plaintiff,  his  wife  and  son, 
but  none  of  these  witnesses  was  of  any  value,  for  they  only  arrived 
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upon  the  scene  after  the  admittedly  violent  wind-storm,  which 
had  undoubtedly  completed  the  destruction  which  the  plaintiff 
claims  was  begun  by  the  lightning. 

Much  reliance,  however,  was  placed  upon  the  evidence  of 
Professor  Day,  of  the  Guelph  Agricultural  College.  He  con- 
tends that,  owing  to  the  fact  that  the  building  was  covered  with 
metallic  shingling  and  siding,  it  would  be  impossible  for  the 
lightning  to  have  caused  the  destruction  attributed  to  it.  The 
barn  was  built  upon  a stone  foundation  some  eight  feet  high, 
and  the  metal  structure  was  placed  entirely  upon  this  founda- 
tion. There  were  originally  two  lightning  rods,  one  at  either 
corner  of  the  north  end  of  the  building.  One  of  these  was  ground- 
ed; the  other  had  apparently  been  so  broken  away  by  cattle  as 
to  be  inefficacious. 

At  the  time  of  the  disaster,  the  storm  was  seen  to  be  approach- 
ing, and  the  plaintiff  and  his  two  sons  went  into  the  stable  under- 
neath the  barn  with  their  team  and  farm  implements.  When 
the  lightning  struck  the  building,  they  saw,  in  addition  to  the 
flash  of  the  lightning,  the  light  occasioned,  apparently,  by  its 
discharge  when  it  went  to  ground  over  the  broken  rod.  The 
elder  son  left  the  barn  and.  was  caught  under  the  falling  debris 
and  killed.  The  plaintiff  and  the  younger  son  left  the  barn 
almost  immediately,  and  they  say  that  up  to  this  time  no  violent 
wind  had  occurred. 

The  plaintiff’s  wife  was  standing  in  the  door  of  the  house 
watching  her  husband  and  sons,  and  had  a full  view  of  what  took 
place.  She  says  that  the  destruction  of  the  end  of  the  barn  took 
place  immediately  upon  the  lightning  flash,  and  some  little  while 
before  the  wind  came. 

I am  thus  face  to  face  with  the  story  told  by  eye-witnesses, 
in  no  way  weakened  by  cross-examination  or  discredited,  on  the 
one  hand,  and  the  evidence  of  an  expert,  on  the  other  hand. 

While  I place  absolute  reliance  upon  Professor  Day,  I do  not 
see  how  I can,  upon  the  strength  of  his  theoretical  evidence, 
discredit  the  story  told  by  apparently  credible  witnesses.  The 
vagaries  of  lightning  are  infinite,  and  he  is  a bold  man  who  is 
able  to  predicate  what  will  occur  when  lightning  strikes  a build- 
ing. It  is  altogether  likely  that  Professor  Day  would  be  abso- 
lutely correct  if  a metallic  building  were  adequately  grounded,  and 
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that  in  that  event  the  electric  charge  would  be  dissipated  harm- 
lessly. But  here  the  foundation  practically  insulated  the  metallic 
building  from  the  earth.  The  “ ground”  by  the  one  lightning 
rod  was  either  inadequate  to  take  care  of  the  charge,  or  for  some 
reason  it  did  not  reach  that  particular  rod,  for  undoubtedly  there 
was  a serious  discharge  over  the  broken  rod,  and  it  does  not 
appear  to  me  to  be  at  all  demonstrated  that  the  electric  discharge 
could  not  have  torn  away  the  roof  and  siding  of  the  barn  in  the 
manner  described  by  those  who  say  they  saw  it. 

The  second  point  taken  by  the  defendants  occasions  greater 
difficulty.  It  is  this : it  is  said  that  the  insurance  was  only  against 
damage  by  fire  and  lightning,  and  that  the  real  damage  to  the  barn 
and  its  contents  was  in  this  case  by  the  wind,  and  that  that  is  too 
remote  to  come  within  the  scope  of  the  policy. 

There  is  no  doubt  that  the  great  bulk  of  the  destruction  was 
occasioned  by  the  wind-storm.  Whether  the  wind  would  have 
damaged  the  barn  if  it  had  not  previously  been  opened  by  the 
lightning,  no  one  can  say;  but  the  contention  is,  that  the  plaintiff’s 
recovery,  if  any,  must  be  confined  to  the  immediate  result  of 
the  lightning  stroke. 

In  all  cases  of  insurance,  the  proximate  and  not  the  remote 
cause  of  the  loss  is  to  be  regarded.  This  rule  is  laid  down  for 
the  purpose  of  giving  effect  to  the  intention  of  the  parties.  As 
applied  to  this  case,  a policy  to  indemnify  against  loss  by  fire 
and  lightning  must  not  be  converted  into  a policy  against  loss  by 
a wind-storm.  Questions  of  this  kind  have  most  often  arisen 
upon  maritime  policies,  but  the  law  in  this  respect  is  the  same 
as  to  all  insurance. 

“We  are  bound  to  look  at  the  immediate  cause  of  the  loss  or 
damage,  and  not  at  some  remote  or  speculative  cause:”  Everett  v. 
London  Assurance  (1865),  19  C.B.N.S.  126,  per  Willes,  J.,  atp.  133. 

“The  loss  must  be  immediately  connected  with  the  supposed 
cause  of  it:”  lonides  v.  Universal  Marine  Insurance  Co.  (1863), 
14  C.B.N.S.  259,  per  Erie,  C.J.  (p.  285).  “In  ascertaining  the 
relative  rights  of  the  parties,  you  are  not  to  trouble  yourself 
with  distant  causes,  or  to  go  into  a metaphysical  distinction 
between  causes  efficient  and  material  and  causes  final;  but  you 
are  to  look  exclusively  to  the  proximate  and  immediate  cause  of 
the  loss:”  ib.,  per  Willes,  J.  (p.  289). 
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In  Pink  v.  Fleming  (1890),  25  Q.B.D.  396,  the  Court  had  to 
deal  with  a case  in  which  there  was  a succession  of  causes,  all  of 
which  must  have  existed  to  produce  the  result,  and  it  was  held 
that  the  last  cause  only  could  be  looked  at  and  the  others  must 
be  rejected,  though  the  result  would  not  have  been  produced 
without  them.  This  was  the  decision  of  the  Court  of  Appeal, 
consisting  of  Lord  Esher  and  Lindley  and  Bowen,  L.JJ. 

Where  an  injury  within  the  policy  continues  and  further 
damage  results  from  a cause  which  alone  would  not  have  caused 
the  damage,  then  the  further  damage  may  well  be  regarded  as 
proximately  caused  by  the  original  injury.  This  was  determined 
in  Reischer  v.  Borwick,  [1894]  2 Q.B.  548,  by  the  Court  of  Appeal, 
consisting  of  Lindley,  Lopes,  and  Davey,  L.JJ.  Lindley,  L.J., 
says  (pp.  551,  552):  “The  fact  that  some  fresh  cause  arises, 

without  which  the  injury  would  not  have  led  to  further  loss,  is, 
I think,  in  such  a case  far  from  conclusive.  Assume  that  this 
ship  would  have  floated  in  calm  water  notwithstanding  the 
injury  she  had  sustained  by  the  collision,  and  suppose  that,  before 
such  injury  could  be  made  good,  the  water  became  so  rough  as 
to  get  into  her  and  sink  her,  by  reason  only  of  her  injured  con- 
dition, such  loss  would,  in  my  opinion,  be  proximately,  though 
not  exclusively,  caused  by  the  collision.  . . . The  sinking 

was  due  as  much  to  one  of  these  causes  as  the  other;  each  was  as 
much  a proximate  cause  of  the  sinking  as  the  other.  ...  I 
feel  the  difficulty  of  expressing  in  precise  language  the  distinction 
between  causes  which  co-operate  in  producing  a given  result. 
When  they  succeed  each  other  at  intervals  which  can  be  observed 
it  is  comparatively  easy  to  distinguish  them  and  to  trace  their 
respective  effects;  but  under  other  circumstances  it  may  be 
impossible  to  do  so.  It  appears  to  me,  however,  that  an  injury 
to  a ship  may  fairly  be  said  to  cause  its  loss  if,  before  that  injury 
is  or  can  be  repaired,  the  ship  is  lost  by  reason  of  the  existence 
of  that  injury.” 

This  statement  of  the  law  appears  to  me  to  apply  precisely 
to  the  case  now  in  hand,  and  furthermore  affords  a basis  which 
enables  other  cases  to  be  reconciled  and  understood.  F or  example, 
in  Bunyon  on  Fire  Insurance,  6th  ed.,  p.  155,  a nisi  prius  decision 
is  referred  to  where  a cotton  mill  was  burnt  down,  leaving  a lofty 
wall  standing  in  a dangerous  state.  The  mill-owner  neglected 
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to  secure  it,  and  it  was  subsequently  blown  down  during  a violent 
gale.  The  holding  was  that  the  insurance  company  was  not 
liable.  The  text-writer  adds:  “Had  the  damage  been  done  by 
the  falling  of  the  wall  during  the  fire,  it  would  no  doubt  have 
been  held  otherwise;”  and  refers  to  the  decision  of  Johnston  v. 
West  of  Scotland  Insurance  Co.  (1828),  7 C.S.C.  (1st  series)  52, 
where  it  was  held  that  a wall  so  damaged  as  to  fall  during  or 
immediately  after  a fire  was  a loss  by  fire,  even  though  the  proxi- 
mate cause  of  its  falling  was  a gale  then  blowing. 

The  test  seems  to  be,  as  pointed  out  by  Lord  Justice  Lindley, 
whether  there  was  a sufficient  interval  to  allow  the  first  cause  to 
be  regarded  as  having  entirely  ceased  to  operate  by  reason  of  an 
opportunity  to  repair. 

This  also  explains  the  numerous  cases  in  which  goods  have 
been  lost  by  theft  or  breakage  before  they  have  reached  a place 
of  safety.  In  all  cases  of  this  description,  there  is  liability  on 
the  part  of  the  insurance  company  until  the  goods  have  been 
taken  to  a warehouse  or  a similar  place,  when  the  liability  of  the 
company  ceases. 

Here,  there  was  obviously  no  opportunity  afforded  to  the 
owner  to  remedy  the  condition  brought  about  as  the  result  of  the 
lightning,  before  the  wind  followed,  which  completed  the  de- 
molition of  the  structure.  The  injury  caused  by  the  lightning 
was,  in  that  view,  throughout,  an  operating  and  continuing 
cause,  and  a proximate  cause  within  the  meaning  of  the  rule. 

Had  I come  to  the  conclusion  that  the  plaintiff  was  entitled 
to  recover  for  the  injury  done  by  the  lightning  alone,  it  would 
have  been  a matter  of  difficulty  to  ascertain  the  exact  amount 
for  which  he  should  have  recovered,  and  I should  in  that  event 
have  assessed  his  damages  at  $250,  with  liberty  to  either  party, 
at  its  own  risk  as  to  costs,  to  have  a reference.  In  that  case, 
also,  I should  have  felt  inclined  to  relieve  the  plaintiff  from  a 
set-off  of  costs,  as  at  the  time  that  the  action  was  brought  it  was 
not  known  that  the  Metal  Shingle  Company  would  supply  the 
metal  shingles  and  siding  without  charge. 

As  it  is,  the  plaintiff  is  entitled  to  recover  $825.88  and  costs. 
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[APPELLATE  DIVISION.] 


Ogilvie  Flour  Mills  Co.  Limited  y.  Morrow  Cereal  Co. 

Contract — Formation — Telegrams  and  Letters — Offers  and  Acceptances — 
Statute  of  Frauds — Oral  Evidence — Credibility  of  Witnesses — Finding  of 
Trial  Judge — Appeal — Breach  of  Contract — Damages — Excess — New  As- 
sessment. 

After  negotiations  between  W.,  the  general  sales-agent  of  the  plaintiffs, 
flour-dealers  in  Montreal,  and  M.,  the  manager  of  the  defendants,  flour- 
dealers  in  Toronto,  for  the  purchase  by  the  plaintiffs  from  the  defendants 
of  10,000  bags  of  flour  at  $7.05  a bag,  and  10,000  at  $7,  M.  telegraphed  to 
W.  at  London:  “We  confirm  sale  six  thousand  bags  October  shipment 
four  thousand  November  seven  five  bulk  Montreal  . . .”  Not  long  after, 
M.  again  telegraphed  W.  at  London:  “Book  ten  thousand  bags  seven 
dollars  bulk  Montreal  . . . ” On  the  same  day  (13th  October,  1916), 

M.  sent  to  the  plaintiffs  in  Montreal  “confirmations  of  sales,”  i.e., 
letters  signed  by  the  defendants,  in  the  form  of  “sold  notes.”  The  term 
“bulk”  used  in  the  telegrams  and  “bulk  basis”  used  in  the  “confirmations” 
meant  that  the  purchaser  supplied  the  bags.  On  the  14th  October,  M. 
told  W.  to  send  the  bags  to  Toronto;  they  were  sent  accordingly,  and  M. 
was  informed  of  this  by  W.  about  a week  thereafter.  On  the  23rd  October, 
the  plaintiffs  sent  the  defendants  what  purported  to  be  confirmations  of 
the  purchases,  or  bought  notes.  These  were  received  by  the  defendants 
on  the  24th,  ana  they  telegraphed  to  the  plaintiffs:  “Your  acceptance  on 
flour  received  this  morning  twelve  days  after  our  offer  sorry  too  late  heavily 
oversold.”  The  defendants  did  not  supply  the  flour,  and  this  action  was 
brought  to  recover  damages  for  the  breach  of  the  contract  alleged  to  have 
been  made.  At  the  trial  (without  a jury)  judgment  was  given  for  the 
plaintiffs  for  $12,700: — ■ 

Held,  that  the  question  of  fact  whether  the  telegrams  of  the  defendants  to 
London  were  acceptances  of  offers  made  by  W.,  or  offers  by  the  defendants 
which  required  acceptance,  depended  upon  the  credibility  of  the  two  wit- 
nesses M.  and  W.,  wrhose  stories  were  in  conflict;  and  the  Court  could 
not  say  that  the  trial  Judge  was  wrong  in  accepting  the  story  of  W. ; 
Meredith,  C.J.C.P.,  dissenting. 

Remarks  upon  the  weight  to  be  attributed  in  an  appellate  Court  to  the  finding 
of  the  trial  Judge  where  it  depends  upon  his  estimate  of  the  credibility  of 
witnesses  whom  he  has  seen  and  heard  and  whose  demeanour  he  has 
observed. 

Wood  v.  Haines  (1917),  38  O.L.R.  583  (P.C.),  referred  to. 

Held,  also,  that  a contract  which  satisfied  the  Statute  of  Frauds  was  made 
out. 

But,  held,  per  Curiam,  that  the  damages  assessed  by  the  trial  Judge  w^ere 
excessive;  and  a reference  was  directed  for  the  purpose  of  a new  assess- 
ment. 

Judgment  of  Latchford,  J.,  affirmed,  except  as  to  damages. 

An  appeal  by  the  defendants  from  the  judgment  of  Latch- 
ford, J.,  at  the  trial,  in  favour  of  the  plaintiffs,  for  the  recovery 
of  $12,700,  in  an  action  for  damages  for  breach  of  an  alleged 
agreement  to  deliver  a quantity  of  flour. 

September  27.  The  appeal  was  heard  by  Meredith,  C.J. 
C.P.,  Riddell,  Lennox,  and  Rose,  JJ. 
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Har court  Ferguson,  for  the  appellants.  There  was  no  con- 
tract, so  there  could  be  no  breach.  The  telegrams  sent  by 
Morrow  were  merely  offers  made  on  the  condition  that  the 
plaintiffs  would  stay  out  of  the  market.  The  contract  must  be 
contained  in  the  writings:  Hussey  v.  Horne-Payne  (1879),  4 App. 
Cas.  311;  Bickford  v.  Great  Western  R.  W.  Co.  (1878),  28  U.C.C.P. 
516,  at  pp.  545,  546;  May  v.  Thomson  (1882),  20  Ch.  D.  705. 
But  the  writings  here  do  not  shew  a contract,  as  the  terms  in 
the  bought  notes  differ  from  those  in  the  sold  notes.  The  accept- 
ance of  the  offer  in  the  form  of  a bought  note  was  too  late.  Nor 
was  there  an  unqualified  acceptance  of  the  offer;  nor  were  the 
requirements  of  the  Statute  of  Frauds  complied  with.  Even  if 
there  was  a contract,  the  effect  of  the  bought  notes  amounted 
to  a repudiation.  The  Court  is  in  as  good  a position  as  the  trial 
Judge  to  pass  upon  the  credibility  of  the  witnesses,  as  the  decision 
does  not  in  this  case  depend  upon  the  witnesses7  demeanour. 
In  any  case  the  damages  are  excessive ; they  were  wrongly  assessed. 
The  plaintiffs  should  recover  only  the  actual  loss  sustained,  if 
any,  if  they  had  bought  at  the  time  of  the  defendants7  failure 
to  deliver. 

W.  N.  Tilley,  K.C.,  for  the  plaintiffs,  respondents.  There 
was  a completed  contract  without  conditions.  The  learned 
trial'  Judge  so  found.  To  do  this  he  had  to  discredit  the  testi- 
mony of  the  defendants7  witnesses,  and  this  Court  should  not 
say  that  he  was  wrong.  The  requirements  of  the  Statute  of 
Frauds  are  met.  But  for  the  rise  in  the  price  of  flour,  the  defend- 
ants would  have  been  willing  to  carry  out  their  offer.  Though 
the  whole  correspondence  has  to  be  looked  at,  yet,  once  a con- 
tract has  been  proved,  this  contract  cannot  be  affected  by  sub- 
sequent negotiations:  Perry  v.  Suffields  Limited,  [1916]  2 Ch.  187. 
This  is  the  case  here. 

Ferguson,  in  reply,  pointed  out  that  the  Perry  case  did  not 
apply. 
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November  23.  Riddell,  J.: — According  to  the  contention 
of  the  plaintiffs,  the  general  sales-agent  of  the  plaintiffs7  company, 
Mr.  Weeks,  met  Mr.  Morrow,  manager  of  the  defendants7  com- 
pany (and  in  reality  the  defendant,  as  he  swears)  on  Thursday 
the  12th  October,  1916,  at  Montreal — they  travelled  together 
to  Toronto  the  same  evening.  Weeks  wanted  20,000  bags  of 
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flour,  and  some  negotiations  took  place  between  them:  Weeks 
offered  to  buy  10,000  bags  at  $7.05,  and  another  10,000  bags  at 
$7.  Morrow  was  willing  to  sell  at  $7.05,  but  not  quite  satisfied 
to  sell  the  extra  10,000  at  $7.  Before  Weeks  went  on  to  London, 
Morrow  getting  off  at  Toronto,  it  was  arranged  that  Morrow 
was  to  “ confirm”  the  sale  of  10,000  bags  at  $7.05,  i.e.,  telegraph 
whether  he  would  accept  the  offer  of  Weeks  to  buy  10,000  bags 
at  $7.05 — and  that  later  on  he  was  to  let  Weeks  know  about 
the  10,000  at  $7. 

That  same  day,  Morrow,  in  Toronto,  called  up  Weeks,  in 
London,  by  telephone  and  said  the  10,000  were  all  right,  where- 
upon Weeks  asked  him  to  “ confirm”  the  sale  by  wire. 

Morrow  accordingly  wired  to  Weeks:  “We  confirm  sale  six 
thousand  bags  October  shipment  four  thousand  November 
seven  five  bulk  Montreal  also  your  giving  us  until  to-night  on 
ten  thousand  more  at  seven  dollars  Montreal.  Thanks.” 

At  the  same  conversation  over  the  telephone,  Morrow  had 
asked  if  the  offer  was  still  good  for  the  other  ten,  and  he  was  in- 
formed that  it  was. 

Not  long  after  the  first  telegram,  came  a second:  “Book  ten 
thousand  bags  seven  dollars  bulk  Montreal  October  November 
shipment  our  option.” 

The  same  day,  Morrow  sent  what  he  calls  “confirmation  of 
sale”*  to  the  plaintiffs  in  Montreal. 

“Confirmation  of  Sale. 

“Morrow  Cereal  Company. 

“Toronto,  Oct.  13th,  1916, 

“To  the  Ogilvie  Flour  Mills  Co.  Ltd.  “No.  1552. 

“Montreal,  Que. 

“Subject  to  our  terms  and  conditions 

“10,000  98’s  90%  Patent  Ontario  Winter  Wheat  Flour  7.05 

“Bulk  Basis  Montreal 

“Date  of  shipment 

6.000  bags  October 

4.000  bags  November 


10,000  bags 

“Morrow  Cereal  Company 
“per  Morrow.” 
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He  sent  also  a corresponding  confirmation  for  10,000  bags  at 
$7  bulk  basis  Montreal.  (“Bulk  basis”  means  that  the  purchaser 
supplies  the  bags  or  returns  them  if  the  vendor  supplies  them) . 

On  Saturday  the  14th  October,  and  that  day  or  the  next. 
Weeks  and  Morrow  met  again  in  Toronto,  and  Morrow  told 
Weeks  to  send  the  bags  to  Toronto.  Weeks  agreed  to  do  so — the 
bags  were  sent  accordingly,  and  Morrow  was  so  informed  by 
Weeks  about  a week  thereafter.  On  the  23rd,  the  shipping 
clerk  of  the  plaintiffs  sent  to  the  defendants  what  purport  to  be 
confirmations  of  the  purchases : these  being  received  on  the  24th 
October,  the  defendants  wire:  “Your  acceptance  on  flour  re- 
ceived this  morning  twelve  days  after  our  offer  sorry  too  late 
heavily  oversold.”  Needless  to  say,  flour  had  advanced  greatly 
in  price).  The  plaintiffs  wired  :“What  does  your  telegram  of 
even  date  mean?  We  do  not  understand.” 

The  defendants  did  not  supply  the  flour:  this  action  was 
brought,  and  judgment  was  given  for  the  plaintiffs. 

The  story  of  the  defendant  (Morrow)  is,  that  the  conversa- 
tion on  the  train  simply  amounted  to  a request  by  Weeks  that 
Morrow  should  see  what  he  could  do  and  make  an  offer — that 
the  telephone  conversation  between  him  in  Toronto  and  Weeks 
in  London  was,  that  “subject  to  certain  terms  we  would  be  able 
to  sell  him  10,000  bags  of  flour  at  $7.05,”  i.e.,  “subject  to  them 
staying  out  of  the  market  until  the  1st  of  November,  as  it  would 
give  us  a chance  to  get  the  flour;”  that  Weeks  said  he  would  have 
to  see  or  telephone  Mr.  Black,  the  manager  at  Montreal,  and 
said,  “You  send  along  a wire,  and  if  it  is  all  right  we  will  confirm 
it  back;”  that  Morrow  proposed  to  offer  10,000  more  bags  sub- 
ject to  these  terms — that  Weeks  asked  Morrow  to  send  him  a 
wire  on  that,  so  that  he  might  have  something  to  shew  to  Mr. 
Black — and  that  Weeks  was  to  notify  him.  He  does  not  deny 
that  on  the  14th  or  15th  he  told  Weeks  to  send  the  bags  to 
Toronto. 

Weeks  denies  the  story  of  Morrow  where  it  differs  from  his 
own. 

It  will  be  seen  that  the  important  question  of  fact  is,  were 
the  telegrams  of  the  defendants  to  London  acceptances  of  offers 
more  or  less  definite  made  by  Weeks,  or  were  they  offers  by  the 
defendants  which  required  acceptance? 
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That  will  depend  upon  the  credibility  of  the  two  witnesses, 
Weeks  and  Morrow:  the  learned  trial  Judge  has  accepted  the 
story  of  Weeks,  and  I think  we  cannot  say  he  was  wrong. 

If  I had  to  pass  upon  the  question  without  the  assistance  of 
the  learned  Judge’s  finding,  I should  have  come  to  the  same  con- 
clusion, both  upon  the  probabilities  and  upon  the  fact  that  the 
witness  Morrow  does  not  deny  what  Weeks  swore  to  as  to  the 
direction  by  Morrow  to  “send  the  bags”  to  Toronto — a clear 
acknowledgment  of  the  existence  of  a contract  involving  bags 
either  to  be  sent  or  otherwise  supplied. 

I see  no  difficulty  from  the  Statute  of  Frauds. 

The  damages  appear  to  be  rather  excessive. 

I would  dismiss  the  appeal  except  as  to  damages:  and  refer 
the  question  of  damages  to  the  Master  (unless  the  parties  can 
agree  either  as  to  damages  or  as  to  some  other  referee),  who 
should  dispose  of  the  costs  of  the  reference — there  should  be  no 
costs  of  the  appeal,  but  the  plaintiffs  should  have  the  costs  of 
the  action. 


Lennox,  J.: — The  judgment  in  appeal  turned  upon  the 
question  of  credibility;  and,  in  considering  the  appeal,  I find  no 
great  difficulty  in  determining  what  I ought  to  do.  In  Wood  v. 
Haines  (1917),  38  O.L.R.  583,  recently  decided  in  the  Privy 
Council,  Lord  Wrenbury,  delivering  the  judgment  of  the  Board, 
said  (p.  586): — 

“It  must  be  an  extraordinary  case  in  which  the  appellate 
tribunal  can  accept  the  responsibility  of  differing  as  to  the  cred- 
ibility of  witnesses  from  the  trial  Judge  who  has  seen  and  watched 
them,  whereas  the  appellate  Judge  has  had  no  such  advantage. 

“In  the  case  of  documentary  evidence,  no  doubt,  the  case 
is  otherwise.  Their  Lordships,  however,  cannot  find  in  the 
documents  anything  to  throw  doubt  upon  the  story  which  the 
plaintiff  tells.  The  documents  are  all  consistent  with  it,  with 
the  sole  exception  of  the  letter  of  the  15th  May,  1913,  if  it  be  an 
exception.” 

The  question  to  be  decided  here  by  the  learned  trial  Judge 
was,  which  of  two  witnesses,  Weeks,  the  purchasing  agent  of  the 
plaintiff  company,  or  the  defendant  Morrow,  ought  to  be  be- 
lieved: essentially  and  solely  a question  of  credibility.  He 
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accepted  the  evidence  of  Weeks,  and — contrary  to  the  evidence 
of  Morrow — definitely  found  that  the  telegrams  and  sale-notes 
sent  by  Morrow  on  the  13th  and  14th  October  were  not 
proposals  to  sell,  awaiting  acceptance,  but  acceptances  of  verbal 
offers  definitely  made  by  Weeks  to  Morrow  before  these 
documents  were  dispatched. 

He  found  himself  unable  to  believe  that  there  was  an  under- 
standing as  contended  for  at  the  trial — though  not  set  up  in  the 
statement  of  defence — or  that  the  telegrams  and  writings  were 
conditional  proposals  to  be  assented  to  by  Mr.  Black  before  the 
defendants  would  be  bound;  and,  accepting  the  apparently  reas- 
onable account  given  by  Weeks  of  the  matter  to  be  taken  up  by 
Black,  as  I think,  properly  found  that  the  contract  became 
binding  upon  the  defendants  upon  the  receipt  by  the  plaintiff 
company  of  the  telegrams  and  confirmations  of  sale;  that  the 
subsequent  orders,  279  and  280,  were  by  way  of  direction  as  to 
shipment,  numbering  of  the  invoices,  &c.,  and  not  an  alteration 
or  variation  of  the  contract ; and  he  specifically  found  that,  when  the 
defendant  (Morrow)  repudiated  the  transaction,  “his  real  objection 
to  carrying  out  the  contracts  then  made  (13th  and  14th  October) 
was,  that  flour  had  advanced  in  price.  That  was  the  ground 
and  the  only  ground  of  his  objection.”  The  onus  was  on  the 
defendants,  of  course,  to  prove  that  the  writtings  did  not  express 
the  agreement  actually  come  to. 

I cannot  find  in  the  documents  anything  to  throw  doubt 
upon  the  substantial  accuracy  of  Weeks’  evidence.  They  are  at 
least  consistent  with  it,  and  I would  find  it  difficult  to  believe  that 
exhibits  1,  2,  3,  4,  and  6,  and  the  statement  of  defence,  are  con- 
sistent with  Morrow’s  story.  Reading  and  carefully  weigh- 
ing the  whole  evidence,  verbal  and  documentary,  I am  of  opinion 
that  the  conclusion  come  to  by  the  learned  Judge  is  right.  But 
it  is  not  necessary  that  I should  be  able  to  go  so  far  in  support 
of  findings  of  fact,  and  it  is  not  the  proper  way  to  dispose  finally 
of  an  appeal,  where  the  question  of  credibility  is  to  determine 
the  result. 

In  dealing  with  th6  questions  arising  in  this  action,  so  funda- 
mentally dependent  upon  the  weight  to  be  attached  to  the  evidence 
of  one  or  other  of  two  opposing  witnesses,  either  of  whom  might 
be  right,  I cannot  think  that  it  is  open  to  me  to  accept  the  res- 
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ponsibility  of  saying  that  I am  in  a better  position,  or  better 
qualified,  to  understand*  weigh,  and  interpret  this  evidence  than 
the  Judge  who  saw  and  studied  the  witnesses  and  heard  the 
evidence.  I think  the  learned  Judge’s  finding  upon  these 
questions  ought  not  to  be  disturbed. 

But  it  was  argued  that,  even  if  the  telegrams  were  intended 
as  acceptances  of  definite  antecedent  offers  to  purchase,  made 
by  the  agent  Weeks,  and  even  if  they  were  intended  to  be  the  final 
acts  of  the  parties  constituting  an  agreement  or  contract,  yet 
they  do  not  sufficiently  describe  or  identify  the  subject-matter 
or  thing  to  be  sold  and  purchased  to  satisfy  the  requirements  of 
the  Statute  of  Frauds,  that  “6,000  bags”  or  “4,000  bags”  or 
“10,000  bags,”  without  more,  is  indefinite  and  meaningless; 
that  they  were  not  given  a meaning  by  any  evidence  as  to  the 
situation  of  the  parties,  the  usages  of  trade,  or  the  like;  and,  in 
this  connection,  stress  is  laid  upon  the  opinion  of  Mr.  Weeks  as 
to  what  constituted  the  contract,  as,  for  instance: — 

“Q.  Let  me  ask  you  another  thing  about  that.  Which 
contract  do  you  say  is  the  one  that  binds  us  here,  the  contract 
signed  by  you  or  the  one  signed  by  Morrow?  A.  I told  you 
that  the  telegram  was  the  contract. 

“Q.*  Will  you  let  me  see  that,  please?  The  telegram  does 
not  deal  with  flour  at  all,  does  it?  , The  telegram  reads  as  follows: 
‘We  confirm  sale  six  thousand  bags  October  shipment  four  thou- 
sand November  seven  five  bulk  Montreal.’  A.  Yes. 

“Q.  That  does  not  tell  you  what  you  are  selling  at  all? 
A.  That  telegram  confirmed  our  conversation. 

“Q.  If  you  go  by  the  words  of  the  telegram,  you  cannot 
tell  what  is  being  sold,  except  it  is  bags.  This  is  not  what  you 
are  relying  on,  this  contract  here?  A.  Yes,  sir,  I am  relying 
on  that.” 

The  answer  to  all  this  is  obvious.  How  does  it  matter  what 
Mr.  Weeks’  opinion  may  be  as  to  what  constitutes  the  contract 
or  what  he  relies  on?  Courts  have  never  sought  nor  heeded  the 
opinion  of  witnesses  as  to  when  or  how  a legal  right  arises  or  is 
defeated,  or  what  does  or  does  not  constitute  a contract.  Mr. 
Weeks’  opinion  is  irrelevant,  can  neither  limit  nor  enlarge  the 
rights  or  liabilities  of  the  parties — he  can  only  effectively  depose 
to  facts;  and  the  fact  is  that  as  to  each  lot  of  10,000  bags 
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Morrow  followed  his  telegram  by  a signed  “confirmation  of 
sale”  memorandum,  addressed  and  mailed  to  the  plaintiff  com- 
pany, and  in  each  memorandum  the  subject-matter  of  the  sale, 
the  price,  quality,  names,  &c.,  are  found.  It  may  be  that  the 
telegrams  alone  were  not  sufficient  to  bind  the  defendants,  that 
the  bargain  was  one  incapable  of  enforcement  by  action.  It  is 
idle  to  argue  as  to  this:  the  documents  are  to  be  read  together, 
as  the  defendants  recognised  when  framing  their  statement  of 
defence;  and  the  combined  documents,  or  even  the  confirmations 
of  the  sale-notes  alone,  are  undeniably  sufficient  within  the 
terms  of  the  statute. 

It  was  pointed  out  that,  if  Morrow  was  not  to  await  con- 
firmation-notes from  the  plaintiffs,  he  would  be  bound,  and  yet 
the  plaintiffs  would  not  be  bound;  and  that  this  was  the  intention 
“was  exceedingly  improbable.”  I am  not  impressed  by  this 
statement.  I find  no  great  preponderance  of  probability  or  im- 
probability either  way.  It  is  by  no  means  an  unusual  condition 
in  litigation  affected  by  the  Statute  of  Frauds;  and  every-day 
experience  teaches  us  that  it  is  exceedingly  probable  that  seem- 
ingly improbable  things  occur. 

Aside  from  all  this,  if,  on  conflicting  testimony,  probabilities 
are  to  turn  the  scale,  who  can  weigh  them  better  than  the  trial 
Judge?  But,  if  it  must  be  argued  and  considered,  I am  disposed 
to  think  that  the  weight,  of  probability  is  against  the  defendants’ 
contention.  Morrow  would  not  deny  that  there  was  a conversation 
about  becoming  an  agent  on  commission,  if  Black  would  agree, 
nor,  specifically,  that  this  was  not  a question  to  be  left  open  for 
Mr.  Black.  He  admits  that  he  relied  upon  Mr.  Weeks  to  stay 
out  of  the  market  if  a sale  and  purchase  were  arranged. 

Is  it  not  “exceedingly  improbable”  that,  if  Morrow  re- 
garded the  “keeping  out  of  the  market”  until  November  as 
a condition  and  term  of  the  contract,  instead  of  the  effect  of  it, 
as  stated  by  Weeks,  he  would  have  telegraphed,  “We  confirm 
sale,”  and  that,  knowing  that  Weeks  was  not  in  Montreal,  he 
would  voluntarily  supplement  the  telegrams  as  to  each  transac- 
tion with  “confirmation  of  sale,”  setting  out  the  conditions  ad- 
mitted by  Weeks  with  particularity,  but  without  one  word  as  to 
this  important  condition;  that  he  would  have  been  content  with 

5 — 41  O.L.R. 
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Weeks  simply  answering  that  he  had  not  heard  from  Black; 
that  he  would  not  have  taken  some  definite  action  when  notified 
by  the  transportation  company  that  the  bags  were  at  the  dock, 
for  his  evidence  is  singularly  unsatisfactory  at  this  point:  that  he 
would  have  remained  silent  during  the  two  or  three  days  that 
Weeks  visited  him;  that  he  would  find  it  necessary  to  consult  a 
lawyer  before  he  had  reason  to  believe  that  there  would  be  a 
conflict  as  to  facts;  and  that  he  would  assign  a dishonest  reason 
when  he  telegraphed  his  reply?  These  were  of  course  all  matters 
to  be  considered  by  the  trial  Judge,  and  no  doubt  received  care- 
ful consideration.  After  weighing  the  very  able  argument  of 
Mr.  Ferguson,  I am  not  only  unable  to  say  that  the  Judge  at  the 
trial  was  wrong  in  finding  for  and  awarding  damages  to  the 
plaintiff  company,  but  I am  satisfied,  except  as  to  the  amount 
of  the  damages,  that  he  was  right. 

With  great  respect,  however,  I am  of  opinion  that  he  erred  as 
to  the  principle  on  which  the  damages  should  be  computed,  and 
that  the  amount  awarded  is  more  than  it  should  be. 

The  judgment  should  be  vacated,  and  there  should  be  a 
reference  to  the  Master  to  assess  the  damages,  and  judgment 
for  the  amount  found,  with  costs. 

It  is  a divided  success,  and  there  should  be  no  costs  of  appeal 


Rose,  J.: — If  there  was  before  us  nothing  but  the  printed 
record  of  the  testimony,  my  finding  of  fact  would  be  that  the 
defendants’  telegrams  and  “ confirmations  of  sale”  were  not 
intended  to  record  a bargain  that  had  been  made,  but  were 
something  to  be  exhibited  to  Mr.  Black  as  indicating  the  bargain 
that  Mr.  Weeks  would  be  able  to  make  if  the  plaintiffs  would 
agree  to  stay  out  of  the  market  while  the  defendants  were  buying 
the  flour  mentioned  in  the  writings.  In  the  evidence  of  Weeks 
himself  there  is  much  that  seems  to  me  to  go  to  confirm 
Morrow’s  evidence  to  this  effect. 

However,  the  case  does  not  come  before  us  in  that  way.  It 
comes  with  the  finding  of  the  learned  trial  Judge  that  the  tele- 
grams are  “an  acceptance  of  the  proposition  of  the  plaintiffs;” 
and,  while  the  trial  Judge  does  not  say,  in  so  many  words,  that 
he  believes  Weeks  and  does  not  believe  Morrow,  I agree  with 
Mr.  Justice  Lennox  that  the  finding  that  the  telegrams  were 
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an  acceptance  necessarily  involves  a finding  as  to  the  cred- 
ibility of  the  witnesses.  That  it  is  peculiarly  a case  in  which 
such  a finding  ought  not  to  be  disturbed  is,  I think,  apparent  from 
the  circumstance  that  the  testimony  of  each  witness  contains 
statements  that  are  difficult  to  reconcile  with  his  statement  as 
to  the  principal  fact,  and  from  the  further  circumstance  that  in 
this  Court  a perusal  of  the  documents  and  of  the  testimony  and 
a consideration  of  the  probabilities  has  not  led  to  unanimity  of 
belief.  The  demeanour  of  one  or  the  other  of  the  witnesses  may 
easily  have  turned  the  scale. 

I agree  with  Mr.  Justice  Lennox  that  the  requirements  of 
the  Statute  of  Frauds  are  met. 

Upon  the  record  as  it  stands,  it  would  be  difficult,  if  not  im- 
possible, to  assess*  the  damages,  applying  the  principle  that  seems 
to  me  to  be  the  correct  one;  and  I,  therefore,  agree  that  there 
ought  to  be  a reference.  Perhaps  it  is  inadvisable,  at  this  stage, 
to  attempt  to  lay  down  the  rule  that  ought  to  be  followed. 

I think  that  there  should  be  no  costs  of  the  appeal,  and  that 
* the  costs  of  the  reference  should  be  reserved. 
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Meredith,  C.J.C.P.: — The  plaintiffs  have  recovered,  in  this 
action,  a judgment  against  the  defendants,  and  $12,700  damages, 
for  breach  of  an  alleged  contract  to  sell  and  deliver  to  the  plain- 
tiffs, at  Montreal,  20,000  bags  of  a certain  kind  of  flour,  for  the 
price  of  $70,250;  and  there  are  two  questions  in  issue  between  the 
parties  upon  this  appeal,  namely:  (1)  whether  such  a contract 
has  been  proved  in  this  action;  and,  if  so,  (2)  whether  the  dam- 
ages awarded  are  excessive. 

It  ought  not  to  be  needful,  though  it  may  be  excusable,  to 
say,  at  the  outset,  that  the  onus  of  proof:  of  the  contract;  of  the 
breach;  and  of  the  damages  actually  sustained;  was  upon  the 
plaintiffs;  and  that,  having  regard  to  the  amount  involved  in 
the  contract,  if  there  were  one,  and  of  the  damages  awarded, 
the  plaintiffs’  proof  should  be  of  a convincing  character — that 
such  damages  should  not  be  awarded  upon  uncertain  evidence. 
I do  not  mean  that  any  different  rule  is  to  be  applied  to  cases 
in  which  large  amounts  are  involved  from  those  in  which  small 
amounts  are  involved ; but  I do  mean,  that  it  is  much  more  prob- 
able that  a contract  covering  a small  amount  should  be  made 
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by  loose  methods,  and  with  little  care  to  preserve  evidence  of  it, 
than  that  contracts  involving  large  amounts  should  be  so  made: 
that  with  keen  business-men,  such  as  the  parties  to  the  transac- 
tions in  question  in  this  action  were,  with  men  of  their  character 
dealing  in  things  involving  such  a great  amount  of  money,  and 
acting  as  servants  or  agents  only,  it  is  very  improbable  that  such 
a transaction,  finally  concluded,  should  be  left  at.  anything  like 
“loose  ends,”  or  otherwise  than  plainly  expressed  and  well- 
evidenced  in  writing  over  the  signature  of  each. 

Without  the  writings,  the  action  ought  to  fail,  apart  from 
any  question  of  law  involved  in  it,  because  the  assertion  made 
by  the  one  witness  for  the  plaintiffs  is  fully  met  by  the  denial 
made  by  the  one  witness  for  the  defendants,  the  onus  of  proof 
being  upon  the  plaintiffs : such  a verdict  should  not  stand  on  such 
uncertain  evidence. 

By  reason  of  the  writings,  the  plaintiffs  succeeded  at  the 
trial,  and  upon  them  they  must  hold  the  judgment  in  their  favour 
if  they  can  hold  it  at  all. 

The  story  of  the  plaintiffs’  witness  was:  that  the  two  tele- 
grams, sent  to  him  by  the  defendants’  witness,  concluded  sales 
made  by  word  of  mouth  before  these  messages  were  sent;  and 
that  these  messages  were  sent,  at  his  request,  as  confirmations 
of  such  sales:  and  that  nothing  more  was  to  be  done,  on  either 
side,  to  make  them  binding. 

The  story  on  the  other  side  was : that  no  sale  was  ever  effected, 
or  intended  to  be,  by  word  of  mouth  or  by  these  telegrams:  that 
they  were  in  truth  offers  made  on  the  condition  that  the  plaintiffs 
would  “stay  out  of  the  market,”  and  so  be  prevented  from,  caus- 
ing a rise  in  the  price  of  the  flour  to  be  sold  whilst  the  defendants 
should  be,  necessarily,  “in  the  market”  buying  the  flour  to  fill 
the  contract:  that  the  telegrams  were  sent  at  the  request  of  the 
plaintiffs’  witness  to  enable  him  to  shew  the  plaintiffs,  his  employ- 
ers, that,  if  they  would  agree  to  stay  out  of  the  market,  they  were 
sure  of  getting  the  20,000  bags  of  flour,  which  was  all  they  needed, 
at  the  prices  named. 

If  this  story  be  true,  the  plaintiffs’  judgment  cannot  stand, 
because:  (1)  the  acceptance  of  the  offer,  in  the  form  of  a bought 
note,  sent  ten  days  after  the  offer,  was  too  late;  (2)  was  not  an 
unqualified  acceptance,  but  varied  materially  from  the  offer; 
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and  (3)  did  not  comply  with  the  condition  regarding  keeping 
out  of  the  market. 

The  day  after  the  telegrams  were  sent,  the  defendants  sent 
to  the  plaintiffs  sold  notes  in  confirmation  of  the  telegrams; 
but  the  plaintiffs’  witness  repudiates  these,  saying  that  h£  knew 
nothing  of  them  until  about  10  days  after  they  were  sent,  and 
that  even  then  he  did  not  read  them.  The  reason  of  this  ap- 
parently is,  that  the  sold  notes  would,  in  the  ordinary  course  of 
business,  require  an  answer,  in  the  shape  of  bought  notes,  to 
make  a binding  contract.  This  is  testified  to  by  the  defendants’ 
witness,  and  is  not  denied  by  the  plaintiffs’  witness;  and  is  quite 
in  accord  with  common  sense,  for  otherwise  one  side  would  be 
bound  in  law,  whilst  the  other  would  not.  But  this  repudiation 
of  the  sold  notes,  by  the  plaintiffs,  puts  them  at  a disadvantage 
in  law,  greater  than  any  gain  the  repudiation  of  them  could  bring 
on  the  question  of  fact  involved.  I should  add,  that  the  telegrams 
were  sent  to  the  plaintiffs’  witness  at  London;  and  that  the  sold 
notes  were  sent  to  the  plaintiffs  at  their  head  office  in  Montreal. 
At  that  disadvantage  because  the  telegrams  alone  are  quite 
insufficient  to  satisfy  the  provisions  of  the  Statute  of  Frauds, 
which  requires  that  the  writings  shall  contain  all  the  terms  of 
the  agreement.  They  do  not  even  shew  the  commodity  referred 
to  in  them.  It  might  be  potatoes  or  an  hundred  and  one  other 
things;,  and  if,  instead  of  “bags”  only,  the  words  had  been  “bags 
of  flour,”  they  would  still  be  entirely  indefinite  in  regard  to  the 
kind  or  quality  of  the  flour,  though  there  are  different  kinds 
and  different  qualities.  Nor  do  they  indicate  who  is  buyer  or 
who  seller.  The  word  “book”  would  ordinarily  be  used  by 
a buyer.  Both  plaintiffs  and  defendants  were  both  buyers  and 
sellers  of  flour,  and  so  the  case  would  be  quite  different  from 
that  of  the  baker  and  the  flour-dealer. 

So  it  seems  to  me  to  be  very  plain:  that  the  case  the  plain- 
tiffs’ witness  was  so  anxious  to  make  is  a hopeless  one  for  the 
plaintiffs;  that  to  come  within  the  provisions  of  the  statute  they 
must  rely  also  upon  the  sold  note;  and,  relying  upon  that,  they 
cannot  succeed  unless  they  can  shew  that  their  bought  note  was 
sent  within  a reasonable  time,  and  also  overcome  the  difficulties 
in  their  way  created  by  the  variation  of  its  terms  from  those 
mentioned  in  the  telegrams  and  the  sold  note:  quite  apart  from 
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the  question  whether  the  whole  negotiations  were  subject  to  an 
agreement  on  the  plaintiffs’  part  to  keep  out  of  the  market. 

Not  only  was  it  proved,  at  the  trial,  that  the  bought  notes 
were  essential  to  the  making  of  a contract,  but  the  plaintiffs 
themselves,  by  their  conduct,  proved  it.  Why  send  them  if 
unnecessary?  The  plaintiffs’  witness  made  a painfully  lame 
attempt  to  answer  that  question.  He  said  that  they  were  writ- 
ten by  a subordinate  employee  of  the  plaintiffs,  and  introduced 
the  quite  too  much  overworked  excuse  of  the  difficulty  of  keep- 
ing capable  men  in  these  days  of  war  service;  but,  after  that,  he 
was  obliged  to  admit  that  the  bought  notes  were  actually  sent 
by  him  in  a letter  written  and  signed  by  him,  a letter  containing 
these  words:  “Also  we  herewith  attach  our  confirmation  of  our 
recent  purchase  of  flour  from  you.”  The  efforts  of  counsel  for 
the  plaintiffs  to  help  the  witness  out  of  his  dilemma  regarding 
these  things,  seem  to  me  to  have  been  successful  only  in  putting 
the  matter  in  a more  unenviable  light  for  the  witness: 

“Q.  How  is  it  that  the  confirmation  orders  were  sent? 
A.  So  that  he  can  put  my  registration  number  on  an  invoice.” 

A bought  note  setting  out,  in  all  their  details,  contracts 
which  it  confirms,  all  to  give  a registration  number — and  for  what 
purpose  the  number  should  be  needed  by  the  seller,  or  why  not 
just  mention  the  number  in  the  letter,  we  are  not  told.  So  too 
the  attempt  to  wriggle  out  of  the  effect  of  these  notes  by  assert- 
ing that  they  were  not  signed,  though  there  was  a “printed 
signature,”  and  although  he  sent  them,  as  “confirmations  of 
our  recent  purchase,”  attached  to  a letter  signed  by  him. 

So  too  both  parties  were  quite  too  keen  .and  knowledgeable 
business-men  to  make  it  believable  that  the  defendants  meant 
to  be  bound,  or  that  the  plaintiffs,  or  their  witness,  could  have 
thought  they  meant  to  be  bound,  to  such  contracts,  though  it 
was  obvious  the  plaintiffs  were  not.  That,  having  signed  noth- 
ing, until  the  bought  notes  were  sent,  and  so  being  in  no  way 
bound  until  then,  yet  these  defendants  were  all  the  time  bound, 
in  a matter  in  which  the  price  might,  and  was  likely  to,  vary 
thousands  of  dollars  in  a day.  That,  the  price  having  gone  up 
thousands  of  dollars,  they  could  pocket  that  advance;  whilst,  if 
it  had  gone  down,  they  could,  and  no  doubt  would,  entrenched 
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behind  the  law  of  the  land,  laugh  at  any  efforts  of  the  defendants 
to  enforce  their  purchases  of  the  flour. 

The  probabilities  are  overwhelmingly  against  the  plaintiffs. 
And  so  much  so  that,  if  it  were  necessary  that  we  should  deter- 
mine the  question  whether  the  agreement  really  was  that  the 
contracts  should  not  come  into  effect  unless  the  plaintiffs  agreed 
“to  stay  out  of  the  market,”  as  admittedly  the  defendants  de- 
sired they  should,  and  very  naturally  were  anxious  to  make 
sure  that  they  would,  I should  find  no  difficulty  in  finding  that 
it  was. 

It  was  altogether  a reasonable  desire.  The  purchases,  if 
effected,  would  give  the  plaintiffs  all  the  flour  then  needed,  at 
all  events,  their  witness  said  so,  admittedly,  during  the  negotiations, 
and  testified  to  it  at  the  trial.  If  they  came  into  the  market 
it  would  probably  increase  the  price  which  the  defendants  had  to 
pay  in  buying,  as  they  should  have  been  obliged  to  do  to  fill 
their  contract  with  the  plaintiffs;  and  the  plaintiffs,  having  all 
they  needed  for  their  own  trade,  could  come  in  only  for  specu- 
lative purposes.  Being  business-men,  it  seems  to  me  more  than 
probable  that  such  a condition  would  be  insisted  upon  under 
all  the  circumstances;  it  was  needed  in  the  defendants’  interests, 
and  was  likely  to  be  acceded  to  on  the  plaintiffs’  part  if  it  were 
true,  as  their  witness  asserted,  that  they  had  no  need,  or  inten- 
tion, to  go  into  the  market  if  this  purchase  was  made. 

The  reference,  by  the  plaintiffs’  witness,  to  something  said  to 
have  been  contained  in  a letter  of  the  plaintiffs’  managing  direc- 
tor to  this  witness,  and  to  have  been  read  by  him  to  the  defend- 
ants’ witness,  even  if  the  latter  had  not  denied,  as  he  did,  having 
had  any  knowledge  of  it,  does  not  help  the  plaintiffs — it  rather, 
in  my  mind,  has  the  opposite  effect.  It  was  a statement  not 
only  that  they  would  be  out  of  the  market,  as  the  defendants 
desired,  but  that  they  had  written  to  some  sellers  saying  so;  and, 
if  so,  that  meant  compliance  with  the  defendants’  condition, 
and  should  have  been  so  stated  in  sending  the  bought  notes.  This 
letter  should  have  been  filed  at  the  trial ; and  the  correspondence 
between  this  witness  and  the  plaintiffs  between  the  12th  and  21st 
days  of  October,  in  so  far  as  it  related  to  these  transactions, 
should  have  been  produced  for  the  purposes  of  discovery  in  the 
action;  it  might  throw  much  light  on  the  questions  involved. 
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Nor  does  the  testimony,  of  the  plaintiffs’  witness,  that  he 
informed  the  defendants’  witness,  on  the  20th  day  of  October, 
that  the  bags,  to  contain  the  flour,  had  been  shipped  by  the  plain- 
tiffs to  the  defendants,  really  aid  the  plaintiffs,  whilst  it  does 
shew  the  anxiety  of  the  witness  to  make  a point  in  the  plaintiffs’ 
favour,  and  does  tend  to  shew  the  danger  of  depending  upon 
his  memory.  The  defendants’  witness  denied,  first  in  general 
terms  and  then  specifically,  that  he  was  given  any  such  infor- 
mation, and  he  added  significantly  these  words  to  the  specific 
denial:  “How  could  he  know?”  The  significance  is  this:  the 
plaintiffs’  witness  testified  that  the  information  was  given  in 
Toronto  on  the  20th,  though  the  bags  were  shipped  only  on  the 
19th,  at  Montreal,  and  the  witness  was  then  in  Toronto  on  his 
way  from  the  West  to  Montreal;  he  had  reached  Toronto  only 
on  that  day — the  20th.  How  could  he  know?  A letter  from 
Montreal  posted  on  the  19th  would  not  be  distributed  in  London, 
where  the  witness  resided  and  had  been,  until  the  afternoon  of 
the  20th,  and,  by  that  time,  the  witness  was  in  Toronto,  on  his 
way  to  Montreal.  But  his  own  letter  makes  conclusive  evidence 
that  he  was  wrong  and  the  other  witness  right  as  to  this  also. 
On  the  23rd,  the  plaintiffs’  witness,  in  Montreal,  wrote,  for  the 
plaintiffs,  the  letter,  before  referred  to,  in  which  he  also  said: 
“We  are  pleased  to  advise  the  empty  bags  . . . went  for- 
ward to  you  last  Friday  . . .”  Why  advise  again,  and 

advise  as  if  for  the  first  time,  not  in  such  terms  as:  “According 
to  information  already  given  to  you,  we  beg  again  to  inform 
you,”  &c.? 

It  seems  to  me  to  be  plain,  from  all  the  circumstances  of  the 
case,  that  the  question  of  “staying  out  of  the  market”  was  a 
material  one,  affecting  the  making  of  the  contract;  and  that,  in 
consequence  of  it,  the  transaction  was  kept  open  till  the  plain- 
tiffs’ witness  should  return  to  Montreal,  to  be  closed  by  him 
then.  He  did  not  return  until  the  21st,  having  been  in  London, 
and  for  a few  days  in  Toronto,  between  the  12th  and  the  21st: 
and,  upon  his  return,  the  matter  was  taken  up  by  him  and  con- 
cluded by  sending  the  bought  notes  on  the  23rd:  and  in  this 
respect  the  notes  themselves  are  significant:  in  the  first  place, 
they  were  apparently  drawn  up  on  the  day  of  or  the  day  after 
the  receipt  of  the  sold  notes,  signifying  that  the  plaintiffs  con- 
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sidered  them  essential  to  the  making  of  the  bargains:  then  they 
were  held  until  this  witness  returned,  signifying  that  the  ques- 
tion of  compliance,  or  refusal  to  comply,  with  the  condition, 
caused  delay  until  the  return  of  the  witness;  and,  being  then 
sent  by  him  for  the  plaintiffs,  signified  that  he  also  deemed  them 
essential  to  the  completion  of  the  contract. 

So,  as  I have  said,  if  the  case  turned  upon  this  question  of 
fact,  upon  the  whole  evidence,  I should  be  obliged  to  find  against 
the  plaintiffs. 

But,  as  I have  also  said,  it  does  not : because,  for  two  reasons, 
the  bought  notes  did  not  bind  the  bargains:  (1)  they  were  not 
sent  within  a reasonable  time,  having  regard  to  the  character 
of  the  flour  market  at  the  time,  which  may  be  described  as  quite 
naturally  feverish:  the  sold  notes  were  not  intended  to  and  did 
not  bind  the  defendants,  nor  can  I think  they  bound  them  until 
withdrawn:  having  regard  to  the  character  of  the  transaction, 
the  bargain  should  have  been  clinched  within  a reasonable  time: 
and,  in  any  case,  (2)  the  terms  of  the  bought  notes  varied  so 
materially  from  those  of  the  sold  notes  that  they  could  not  to- 
gether make  contracts:  for  instance,  in  the  one  there  was  no 
provision  for  any  time  of  delivery,  there  was  for  time  of  shipment 
only;  a difference  of  great  importance  at  the  time,  owing  to  the 
great  uncertainty  as  to  the  time  which  would  be  taken  up  in 
transportation,  that  time  running  from  six  days  to  thirty  days 
or  more:  in  the  bought  notes  times  for  “ delivery”  only  are  pro- 
vided for:  a variation  in  itself  enough  to  prevent  any  reasonable 
contention  that  the  parties  were  “at  one.”  And  in  this  res- 
pect, again,  much  light  is  thrown  upon  the  question  how  far  the 
plaintiffs’  witness  can  be  depended  upon,  to  support  this  $12,000 
judgment.  When  confronted  with  the  word  “delivery”  in  the 
plaintiffs’  bought  notes,  sent  by  him  to  the  defendants,  he  de- 
livered himself  in  this,  to  me,  very  unsatisfactory  manner:  “No, 
it  says ‘delivery.’  I don’t  say ‘delivered.’  ‘ Delivered’ is  not  ‘ de- 
livery.’ When  a man  ships  his  stuff  he  performs  his  operation. 
I don’t  say  he  is  to  deliver  that  stuff  at  Montreal.  ‘Delivery’ 
and  ‘delivered’  are  two  different  things.”  And,  in  answer  to 
the  next  question,  he  was  obliged  to  admit  that  the  writing 
required  the  flour  “to  be  delivered”  in  Montreal,  and  at  the 
“city  mill  siding”  in  Montreal,  the  provisions  as  to  delivery  at 
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the  city  mill  siding  and  “per  Grand  Trunk”  being  both  also 
obviously  material  departures  from  the  terms  of  the  sold  notes, 
so  obvious  that  the  testimony  shewing  how  these  provisions 
might  prejudicially  affect  the  sellers  was  hardly  necessary,  though 
better  given  than  not. 

The  learned  trial  Judge  seems  to  me  to  have  been  too  much 
affected  by  the  fact  that,  but  for  the  rise  in  the  price  of  flour, 
the  defendants  would  have  been  willing  to  carry  out  their  offer; 
but  of  course  they  would,  whether  it  was  binding  on  them  or  not, 
for  the  reason  that  there  would  have  been  profit  to  them  in  the 
transactions;  and,  for  the  like  reason,  they  would  have  been  will 
ing  to  repeat  the  transactions  as  often  as  flour  was  purchasable 
by  them  at  a price  enabling  them  to  continue  making  that  profit. 
And,  on  the  other  hand,  had  the  price  gone  down,  can  any  one 
doubt  that,  before  sending  the  bought  notes,  the  plaintiffs  would 
have  taken  advantage  of  the  incompleteness  of  the  transaction, 
and  the  want  of  anything  in  writing  binding  them.,  to  avoid  the 
loss?  If  any  one  could  doubt  it,  the  tell-tale  letter  of  the  23rd 
October  should  remove  the  doubt,  in  these  words:  “We  beg  to 
confirm  exchange  of  wires:  Received:  1 Kindly  confirm  sale  of 
oatmeal  feed  quick:’  Sent:  ‘Sorry  too  late  to  confirm.  Very 
best  could  do  would  be  one  car  at  twenty-three.  Heavily  over- 
sold.’ ” The  defendants’  witness  indicated,  in  his  evidence, 
that  his  course  in  this  matter  was  in  accord  with  and  was  intended 
to  follow  theirs  in  that  matter.  There  is  always  some  danger 
of  having  our  views  of  the  weight  of  evidence  unduly  affected 
by  our  notions  of  the  fairness  or  unfairness  of  one  side  or  the 
other  in  matters  not  affecting  the  legal  rights  of  the  parties:  see 
Borrowman  v.  Drayton  (1876),  2 Ex.  D.  15,  at  pp.  19,  20. 

In  my  opinion,  therefore,  there  was  no  contract,  binding  in 
law,  between  the  parties,  and  so  I would  allow  this  appeal  and 
dismiss  the  action. 

And  upon  the  question  of  damages  I am  also  of  the  opinion 
that  the  learned  Judge  erred;  erred  in  principle  as  well  as  in  amount. 
He  took  the  price  of  the  flour  as  agreed  upon  by  the  parties  in 
their  negotiations  for  the  sale  and  purchase  of  it,  and  deducted 
that  amount  from  sums  actually  paid  by  the  plaintiffs  for  the 
same  quality  of  the  same  kind  of  flour;  but  the  purchases  were 
not  deliverable  at  the  same  time  or  upon  the  same  terms  as  those 
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which  were  the  subject  of  the  transaction  in  question.  These 
purchases  were  for  immediate  delivery  and  were  all  made  be- 
tween the  6th  and  *24th  November,  whilst  none  of  the  flour  in 
question  was  required  to  be  delivered,  within  that  time,  and 
none  of  it  might  have  been  so  delivered:  except  as  to  6,000  bags, 
which  were  to  have  been  “ shipped”  in  October:  but  might  not 
be  delivered  until  December,  all  the  flour  could  be  shipped,  at 
any  time  the  defendants  chose,  during  the  month  of  November, 
and  so  might  not  have  been  delivered  until  January:  and  during 
the  month  of  December  the  market  prices  fell  below  the  prices 
agreed  on  in  the  transaction  in  question,  and  remained  below 
those  prices  for  more  than  half  of  the  month. 

Assuming  that  there  was  a binding  contract  between  the  par- 
ties, then  the  defendants’  repudiation  of  it  gave  the  plaintiffs 
the  legal  right  either  to  stand  by  it  and  require  fulfilment  of  it 
.by  the  defendants,  or  else  to  accept  the  defendants’  repudiation 
of  it  as  a complete  breach  of  it,  on  their  part,  and  to  seek  damages 
for  such  breach:  they  chose  the  latter  right,  and  brought  this 
action  for  such  damages  early  in  November,  before  any  part 
of  the  flour  might  have  reached  them  if  the  transaction  had  been 
carried  out  strictly  in  accordance  with  its  terms.  How,  in  such 
circumstances,  should  the  damages  be  assessed?  Plainly,  I should 
have  thought,  according  to  the  price  the  plaintiffs  should  have  had 
to  pay  for  the  flour  under  a similar  contract  made  within  a reason- 
able time  after  the  breach.  It  was  their  duty  to  take  reasonable 
means  to  mitigate  the  damages.  Needing  and  wanting  the  flour, 
they  should  have  bargained  for  it  again  as  if  bargaining  for  it 
for  themselves,  not  bargaining  for  the  defendants  without  caring 
how  much  it  cost  them.  But,  not  having  done  that,  they  cannot 
recover  more  than  their  actual  loss,  that  is,  the  loss,  if  any,  based 
upon  what  the  cost  to  them  was,  or  would  have  been  if  they  had 
then  bought,  at  the  time  of  the  failure  of  the  defendants  to  de- 
liver: they  cannot  recover  more  than  that  if  that  be  less  than 
their  loss  would  have  been  in  the  other  way : nor  can  they  recover 
more  than  their  loss  would  have  been  in  the  other  way  if  that 
would  be  less  than  in  this  way. 

The  foregoing  words  were  written  at  the  conclusion  of  the 
argument  of  this  appeal,  and,  since  that  time,  the  case  has  re- 
ceived our  further  consideration  and  reconsideration,  and,  after 
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several  changes  of  opinion,  we  have  been  unable  to  agree  upon 
the  proper  judgment  to  be  pronounced  on  the  main  question 
involved  in  the  appeal:  the  other  members ‘of  the  Court  have 
eventually  reached  a conclusion  the  opposite  of  that  above 
written  on  that  branch  of  the  case:  but  we  are  all  agreed  that 
on  the  subject  of  damages  the  judgment  in  appeal  is  erroneous 
and  must  be  set  aside,  and  a new  assessment  made. 

I am  obliged  to  hold  to  the  views  first  expressed  by  me,  for 
the  reasons  which  are  stated  in  the  foregoing  words,  words  which 
I leave*  unaltered,  not  because  there  is  not  much  that,  could  be 
added  to  them,  but  because  they  are  enough  to  shew,  in  a general 
way,  mainly,  the  things  which  led  to  my  conclusion  and  which 
now  hold  me  there. 

But,  on  the  subject  of  the  power  and  duty  of  this  Court  upon 
an  appeal  such  as  this,  I feel  bound  again  to  express  my  views  in 
a general  way. 

The  statute-law  of  this  Province  gives,  in  unmistakable  terms, 
an  appeal  against  a judgment  such  as  this,  which  is,  in  fact  and 
law,  the  judgment  of  one  man  only:  it  gives  no  appeal  from  the 
verdict  of  a jury,  which  is  the  judgment  of  at  least  ten  out  of 
twelve  men. 

The  right  of  appeal  so  given  is  unqualified;  the  statute-law 
makes  no  difference  between  questions  of  fact  and  questions  of 
law  in  this  respect,  nor  does  it  between  questions  of  credibility 
of  witnesses  and  any  other  questions  of  fact  or  law. 

Therefore,  if  this  Court  should  not  entertain  an  appeal  when 
the  question  involved  is  one  of  fact,  or  when  one  of  fact  as  to 
the  credibility  of  witnesses,  it  would  fail  to  perform  the  duty 
which  the  law  has  imposed  upon  it;  and  it  would  deprive  the 
appellants  of  a right  which,  in  the  plainest  terms,  the  law  of  the 
Province  has  given  to  them.  It  is  this  Court’s  bounden  duty  to 
entertain,  and  to  consider  with  due  care,  every  appeal  which  the 
statute  authorises. 

But  it  can  properly  reverse  a judgment  appealed  against  only 
when  it  is  satisfied  that  that  judgment  is  wrong;  and,  in  con- 
sidering all  questions  of  fact,  proper  weight  is  to  be  given  to* 
any  advantages  the  trial  Judge  had  over  the  court  of  appeal  in 
coming  to  a true  finding,  as  well  as  to  any  advantages  the  court 
of  appeal  may  have  over  the  trial  Judge. 
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The  assertion  sometimes,  but  rarely,  made,  that  the  findings 
of  a Judge  should  have  as  much  weight  as  the  findings  of  a jury, 
upon  an  appeal  such  as  this,  are  obviously  erroneous  when  applied 
to  the  law  of  this  Province;  for,  as  I have  said,  in  the  one  case 
an  appeal  lies  and  in  the  other  it  does  not;  so  that,  when  trial 
by  jury  is  selected,  it  is  chosen  with  the  knowledge  that  upon 
questions  of  fact  there  can  be  no  appeal,  and  that,  when  trial  by 
a Judge  is  chosen,  there  can  be  an  appeal. 

On  the  question  of  credibility  of  witnesses,  if  that  depend 
mainly  on  the  demeanour  of  the  witnesses,  a court  of  appeal  can 
hardly  reverse  the  finding  of  the  trial  Judge  in  that  respect  be- 
cause of  the  advantages  which  seeing  and  hearing  the  witnesses 
afforded  him,  which  advantages  a court  of  appeal  has  not.  But 
few,  very  few  indeed,  cases  there  are  in  which  the  demeanour  of  the 
witnesses  is  the  controlling  feature:  the  circumstantial  evidence 
and  the  probabilities  of  the  case  are  nearly  always  the  best  tests 
of  credibility.  No  Judge  is  infallible  in  the  matter  of  demeanour, 
all  men  alike  may  sometimes  be  imposed  upon:  demeanour  is 
often  deceptive.  And,  when  demeanour  is  spoken  of,  more  than 
that  of  the  witnesses  may  sometimes  be  helpful  in  reaching  a 
right  conclusion  in  a court  of  appeal : for  instance,  the  demeanour 
of  the  trial  Judge;  whether  too  early  in  the  case  he  has  taken  too 
decided  a view  in  favour  of  or  against  one  side  or  other;  whether 
his  sympathies  have  had  too  much  sway : and  so  on. 

To  say  that  a court  of  appeal  will  not  interfere  in  any  case 
depending  upon  conflicting  evidence,  or  upon  the  credibility  of 
witnesses,  is  to  say  that  it  will  disregard  the  duty  imposed  upon 
it  by  statute,  and  is  to  say  also  that  a Judge,  one  man,  acting 
in  a trial  court,  with  its  necessary  haste,  and  other  disadvantages, 
shall  be  the  sole  arbiter  between  litigants  of  all  sorts  and  in  all 
kinds  of  cases;  and  to  say  too  that  the  elaborate  appeal- 
machinery,  and  the  great  amount  of  money  spent  upon  it, 
is  very  largely  machinery  and  money  wasted,  for  there  are 
comparatively  few  cases  which  do  not  depend  to  some  extent  on 
questions  of  fact;  and  few  in  which  it  could  not  be  said,  as  it  is 
said  in  this  case,  that  the  trial  Judge  must  have  discredited  the 
witnesses  on  the  side  that  lost  before  him. 

No  case  warrants  any  such  sayings.  Such  observations  as 
those  made  in  the  case  of  Wood  v.  Haines,  38  O.L.R.  583,  33 
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D.L.R.  166,  must  be  read  with  the  context,  and  with  a full  know- 
ledge of  all  the  circumstances  of  the  case  in  which  they  were 
made.  It  is  easy  indeed  in  some  cases  to  quote  some  words  quite 
accurately  which  without  the  context  convey  a meaning  very  diff- 
different  from,  sometimes  the  opposite  of,  that  intended  to  be  ex- 
pressed. The  context  in  that  case  shews  that  the  words  relied 
upon  for  the  respondents  were  spoken  of  a case  in  which  there  is 
nothing  to  go  upon  but  the  conflicting  testimony : and,  in  that  case, 
whatever  the  words  mean,  that  which  was  done  was  to  deal  fully 
with  the  question  of  fact  involved  and  to  reach  the  conclusion 
that  the  trial  Judge  had  not  erred  as  to  the  credibility  of  witnesses. 
But,  whatever  may  have  been  said  in  any  case'  or  by  any  one, 
the  statute-law  of  this  Province  gives  a right  of  appeal  against 
the  judgment  of  a Judge  on  all  questions  of  fact  as  well  as  of  law, 
and  that  law  we  must  obey:  we  are  paid  for  obeying  it. 

If  an  appellate  Judge  could  thus  put  all  the  responsibility 
on  the  trial  Judge,  that  method  of  evading  his  duty  would  be  the 
first  resort  of  the  indolent,  if  there  ever  were  or  could  be  such,  and 
the  last  resort  of  the  sympathetic  or  prejudiced;  if  he  were  unable 
to  give  any  valid  reasons  for  his  conclusion,  it  would  be  attributed 
to  the  trial  Judge  against  whose  decision  there  is  no  appeal,  be- 
cause he  decided  the  case  in  the  favour  of  one  side,  and  conse- 
quently must  have  credited  the  witnesses  on  that  and  discredited 
those  on  the  other  side ; and  thus  would  be  established  the  useless- 
ness of  the  appellate  Courts  in  a great  majority  of  appealable 
cases. 

The  result  is,  that,  upon  the  opinions  of  the  other  members 
of  the  Court,  the  appeal  must  be  dismissed  on  the  question  of 
liability;  and  in  accord  with  the  unanimous  views  of  the  Court 
it  must  be  allowed  on  the  question  of  damages;  and  there  must 
be  a reference  to  the  proper  officer  to  assess  the  damages  upon 
the  proper  principle:  and,  as  the  other  members  of  the  Court  do 
not  desire  to  lay  down  now  the  principle  applicable  to  such 
damages,  it  would  be  better  if  the  assessment  should  be  made 
in  both  ways,  to  save  another  reference,  should  the  Master  adopt 
the  wrong  method. 

Judgment  as  stated  by  Riddell,  J. ; Meredith, 
C.J.C.P.,  dissenting  in  part. 
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[APPELLATE  DIVISION.] 
Rex  v.  Martin. 


1917 
Nov.  23. 


Ontario  Temperance  Act — Magistrate’ s Conviction  for  Unlawfully  Having  In- 
toxicating Liquor — 6 Geo.  V.  ch.  50,  sec.  M — “Indian”  Defendant — 
Proof  before  Magistrate  of  “ Indian”  Status— Sufficiency — Imprisonment 
under  Conviction — Motion  for  Discharge  upon  Habeas  Corpus — Right  to 
Prove  “Indian”  Status  by  Affidavits — Jurisdiction  of  Magistrate — Indian 
Act,  R.S.C.  1906,  ch.  81,  sec.  137 — Indian  out  of  his  Reserve  Subject  to 
Provincial  Laws — Right  of  Appeal  from  Order  Refusing  to  Discharge — 
Certificate  of  Attorney-General — Sec.  95  of  Temperance  Act — “Conviction” 
— General  Right  of  Appeal  under  Habeas  Corpus  Act,  R.S.O.  1914,  ch. 
84,  sec.  8 — Failure  to  Attempt  to  Levy  Fine  by  Distress  before  Imprisonment 
— Secs.  41,  58,  72,  101,  102  of  Temperance  Act — Criminal  Code,  secs. 
744,  745 — Ontario  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  sec.  4- 

The  order  of  Sutherland,  J.,  in  habeas  corpus  proceedings  in  Rex  v.  Martin 
(1917),  40  O.L.R.  270,  refusing  to  discharge  the  defendant  from  custody, 
was  affirmed. 

An  Indian  who  commits  an  offence  against  a provincial  law,  beyond  the  limits 
of  an  Indian  reserve,  may  be  convicted  and  punished,  just  as  all  other  per- 
sons may. 

Rex  v.  Hill  (1907),  15  O.L.R.  406,  and  Rex  v.  Beboning  (1908),  17  O.L.R. 
23,  followed. 

The  Ontario  Temperance  Act,  6 Geo.  V.  50,  is  not  legislation  concerning 
Indians,  though  Indians  may  be  affected  by  it  in  common  with  others. 

Canadian  Pacific  R.W.  Co.  v.  Corporation  of  the  Parish  of  Notre  Dame  de 
Bonsecours,  [1899]  A.C.  367,  applied. 

Per  Meredith,  C.J.C.P. : — The  general  right  of  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario,  given  by  the  Ontario  Habeas 
Corpus  Act,  R.S.O.  1914,  ch.  84,  sec.  8,  is  curtailed  by  sec.  95  of  the  Ontario 
Temperance  Act,  but  only  in  cases  of  convictions  under  that  Act;  and  an 
act  done  without  jurisdiction — by  whatever  name  called — cannot  be  a 
conviction  under  the  Act;  sec.  95  does  not  apply  to  anything  but  a conviction 
made  by  a person  having  jurisdiction  under  the  Act,  for  an  offence  within 
its  provisions,  committed  by  a person  to  whom  it  is  applicable.  The 
absence  of  a certificate  from  the  Attorney-General,  required  by  sec.  95 
as  a condition  of  an  appeal,  would  not,  therefore,  prevent  the  Court  from 
hearing  an  appeal  from  an  order  discharging  or  refusing  to  discharge  a 
person  imprisoned  puisuant  to  a supposed  conviction,  if  there  was  no 
conviction  under  the  Act. 

That  the  defendant  was  an  Indian  was  sufficiently  proved  before  the  convict- 
ing magistrate;  and,  if  it  had  not  been  proved,  there  was  no  reason  why  it 
might  not  satisfactorily  be  proved  in  the  habeas  corpus  proceedings. 

For  the  offence  of  which  the  defendant  was  found  guilty — having  intoxicating 
liquor  in  his  possession  contrary  to  the  provisions  of  sec.  41  of  the  Ontario 
Temperance  Act — the  penalty  is  a fine  of  not  less  than  $200,  “and  in 
default  of  immediate  payment’’  imprisonment  for  not  less  than  three 
months  (secs.  58  and  41);  and  the  failure  to  attempt  to  levy  the  fine  by 
distress  before  imprisonment  might  be  cured  by  the  application  of  secs. 
101  and  102  of  the  Temperance  Act,  or  of  secs.  744  and  745  of  the  Criminal 
Code,  made  applicable  to  provincial  officers  by  sec.  4 of  the  Ontario 
Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  which  in  turn  is  made 
applicable  to  the  Ontario  Temperance  Act  by  sec.  72. 

Per  Riddell,  J. : — The  defendant  had  not  shewn  that  he  was  an  “Indian” 
within  the  meaning  of  sec.  137  of  the  Indian  Act,  R.S.C.  1906,  ch.  81;  but, 
even  if  he  had  shewn  it,  he  was,  at  least  when  out  of  his  reservation,  subject 
to  provincial  legislation. 
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Appeal  by  the  defendant  from  an  order  of  Sutherland,  J., 
in  Chambers,  of  the  1st  August,  1917,  dismissing  the  defendant’s 
motion  for  an  order  discharging  him  from  close  custody  in  the 
common  gaol  at  Hamilton. 

The  reasons  for  the  order  of  Sutherland,  J.,  are  reported: 
Rex  v.  Martin  (1917),  40  O.L.R.  270. 

The  appeal  was  based  upon  the  following  grounds  I — - 

(1)  That  the  evidence  at  the  trial  shewed  the  defendant  to 
be  an  Indian,  and  so  not  subject  to  the  Ontario  Temperance  Act. 

(2)  That  the  Judge  in  Chambers  should  not  have  rejected 
an  affidavit  shewing  that  the  defendant  was  an  Indian. 

(3)  That  no  distress  warrant  was  issued  nor  any  return  made 
before  the  commitment  of  the  defendant  to  gaol  in  default  of 
sufficient  distress. 

(4)  That  the  proceedings  at  the  trial  were  contrary  to  natural 
justice,  in  that  the  defendant  was  not  given  an  opportunity  to 
make  his  defence. 

(5)  That  no  authority  to  impose  hard  labour  in  default  of 
payment  of  the  fine  imposed  was  given,  nor  did  the  magistrate’s 
minute  of  conviction  shew  an  award  of  hard  labour. 


October  10.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

J.  B.  Mackenzie,  for  the  appellant.  This  is  not  a conviction 
under  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  as  that 
statute  does  not  apply  to  Indians.  As  this  is  so,  I do  not  need 
the  Attorney-General’s  certificate  as  required  by  sec.  95  of  the 
Act.  The  conviction  is  bad  because  it  does  not  state  that  the 
defendant  had  liquor  in  a place  other  than  a private  dwelling- 
house,  as  required  by  sec.  41  of  the  Act.  Again,  there  was  a failure 
to  attempt  to  levy  by  distress  before  imprisonment:  Regina  v. 
Logan  (1888),  16  O.R.  335.  On  the  question  of  the  non-applica- 
tion of  the  Ontario  Temperance  Act,  I refer  to  Jones  v.  Grace  (1889), 
17  O.R.  681;  Sinden  v.  Brown  (1890),  17  A.R.  173;  McLellan  v. 
McKinnon  (1882),  1 O.R.  219. 

J . R.  Cartwright,  K.C.,  for  the  Crown.  The  Ontario  Temper- 
ance Act  applies  to  Indians  equally  with  all  other  inhabitants 
of  the  Province,  and  so  I rely  on  sec.  95  of  that  statute:  Rex  v. 
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Hill  (1907),  15  O.L.R.  406.  In  regard  to  distress,  the  magistrate 
has  power  to  amend:  Regina  v.  Flynn  (1891),  20  O.R.  638. 

Mackenzie,  in  reply. 

November  23.  Meredith,  C.J.C.P.: — The  real  question  in- 
volved in  this  appeal  is:  whether  the  Ontario  Temperance  Act 
applies  to  Indians;  for,  if  not,  the  magistrate  who  made  the  “con- 
viction” in  question  was  without  jurisdiction;  and  so  there  is  really 
no  conviction;  and  the  appellant  should  have  been  discharged 
from  custody  in  these  habeas  corpus  proceedings. 

In  such  a case  sec.  95*  of  the  Act  cannot  prevent  this  Court 
from  so  ruling.  That  section  applies  to  “an  application  to  quash 
a conviction  made  under  this  Act;”  but  an  act  done  without 
jurisdiction — by  whatever  name  it  may  be  called — cannot  be  a 
conviction  under  tjie  Act;  and  no  one  can  really  think  that  the 
Legislature  meant  the  section  to  apply  to  anything  but  a con- 
viction made  by  a person  having  jurisdiction  under  the  Act,  for  an 
offence  within  its  provisions,  committed  by  a person  to  whom  it  is 
applicable. 

A general  right  of  appeal  to  this  Court,  in  habeas  corpus 
proceedings,  is  given  by  the  Ontario  Habeas  Corpus  Act,  R.S.O. 
1914,  ch.  84,  sec.  8:  a right  curtailed  by  sec.  95  of  the  Ontario 
Temperance  Act,  but  only  in  cases  of  convictions  under  that 
Act. 

If,  then,  Indians  be  within  the  provisions  of  the  Ontario 
Temperance  Act,  the  conviction  was  one  made  under  the  Act, 
and  sec.  95  deprives  the  appellant  of  the  general  right  of  appeal, 
because  the  certificate  of  the  Attorney-General  provided  for  in  it 
has  not  been  made. 

That  the  appellant  is  an  Indian  was  sufficiently  proved  at 
the  trial,  if  such  the  proceedings  before  the  magistrate  can  fairly 
be  called;  and,  if  it  had  not  been  so  proved,  there  is  no  good  reason 
why  it  might  not  be  satisfactorily  proved  in  these  proceedings. 

*95. — (1)  An  appeal  to  the  Appellate  Division  of  the  Supreme  Court 
shall  lie  from  any  judgment  or  decision  of  a Judge  of  the  Supreme  Court, 
upon  any  application  to  quash  a conviction  made  under  this  Act,  or  to  dis- 
charge a prisoner  who  is  held  in  custody  under  any  such  conviction,  whether 
such  conviction  is  quashed  or  the  prisoner  discharged,  or  the  application 
is  refused;  but  no  such  appeal  shall  lie  unless  the  Attorney-General  of  Ontario 
certifies  that  he  is  of  opinion  that  the  point  in  dispute  is  of  sufficient  import- 
ance to  justify  the  case  being  appealed. 

6 — 41  O.L.R. 
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There  was  no  contest,  of  any  kind,  before  the  magistrate,  upon 
that  subject.  Indeed  I gather,  from  the  report  of  the  proceedings 
before  him,  that  he  was  satisfied  from  the  man’s  appearance  that 
he  was  an  Indian,  and  that  he  asked  the  question,  ■“  Are  you  an 
Indian?”  only  to  have  that  which  was  apparent  confirmed  by 
the  man’s  oath. 

That  an  Indian  who  commits  an  offence  against  a provincial 
law,  beyond  the  limits  of  an  Indian  reserve,  may  be  convicted 
and  punished  just  as  all  other  persons  may,  is  made  plain  by  such 
cases  as  Rex  v.  Hill,  15  O.L.R.  406,  and  Rex  v.  Beboning  (1908), 
17  O.L.R.  23. 

That  being  so,  the  appeal  fails  altogether:  it  is  not  open  to 
this  Court  to  entertain  the  appeal  upon  the  other  grounds  relied 
upon  by  Mr.  Mackenzie:  they  do  not  involve  the  question  of 
jurisdiction  which  I have  mentioned. 

But,  regarding  the  question  of  failure  to  attempt  to  levy  by 
distress  before  imprisonment,  I may  point  to  the  fact  that  for  the 
offence  of  which  the  appellant  is  found  guilty  the  penalty  is  a 
fine  of  not  less  than  $200,  “and  in  default  of  immediate  payment” 
imprisonment  for  not  less  than  three  months:  see  secs.  58  and  41: 
and  that  secs.  101  and  102  have  wide  curative  effect;  and  to  the 
powers  conferred  upon  magistrates  by  secs.  744  and  745  of  the 
Criminal  Code,  made  applicable  to  provincial  officers  by  sec.  4 of 
the  Ontario  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  which 
in  turn  is  made  applicable  to  the  Ontario  Temperance  Act  by 
sec.  72. 

The  appeal  fails,  and  should  be  dismissed. 

It  is  now — some  length  of  time  after  the  foregoing  opinion  was 
written — said  that  Mr.Mackenzie’s  perseverance  has  procured  some 
sort  of  a consent  from  the  Attorney-General  of  Ontario  that  the 
question  whether  an  Indian  is  liable  to  the  penalties  of  the  Ontario 
Temperance  Act  may  be  considered  in  this  case;  but,  for  the  reason 
before  given,  I do  not  consider  any  consent  or  certificate  of  the 
Attorney-General  necessary  for  that  purpose,  and  so  do  not 
stop  to  inquire  whether  such  consent  or  certificate  is  a compliance 
with  the  provisions  of  sec.  95  of  the  Act. 

Riddell,  J. — This  is  an  omnibus  motion,  but  it  is  in  substance 
an  appeal  from  the  judgment  of  Mr.  Justice  Sutherland,  reported 
in  (1917)  40  O.L.R.  270.. 
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Objection  was  taken  that  by  sec.  95  (1)  of  the  Ontario  Tem- 
perance Act,  6 Geo.  V.  ch.  50,  no  appeal  lies  “unless  the  Attorney- 
General  of  Ontario  certifies  that  he  is  of  opinion  that  the  point 
in  dispute  is  of  sufficient  importance  to  justify  the  case  being 
appealed.”  The  Attorney-General  has  informed  us  that  the  ques- 
tion of  the  application  of  the  Ontario  Act  to  this  defendant  is 
of  such  importance.  If  I may  say  so  without  presumption, 
I think  the  decision  of  the  Attorney-General  most  proper:  while 
no  one  in  such  a position  would  desire  to  allow  an  appeal  to  be 
taken  on  technical  objections  or  mere  matters  of  form,  the  Govern- 
ment cannot  desire  that  a conviction  should  stand  where  the 
convicted  person  is  not  in  law  under  the  prohibition  of  the  law  at  all. 

I would  dismiss  the  appeal,  if  necessary,  on  the  ground  taken 
by  Mr.  Justice  Sutherland,  viz.,  that  this  defendant  has  not 
shewn  that  he  is  an  “Indian”  within  the  meaning  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81,  sec.  137. 

But,  even  had  he  shewn  that  he  was  “of  Indian  blood  reputed 
to  belong  to  a particular  band,”  and  so  was  an  “Indian”  within 
the  meaning  of  sec.  137*  of  the  Dominion  Act,  I do  not  think 
his  case  at  all  advanced. 

We  are  bound  by  Rex  v.  Hill,  15  O.L.R.  406,  to  hold  that  an 
unenfranchised  Indian  is  subject  to  provincial  legislation  in 
precisely  the  same  way  as  a non-Indian,  at  least  where,  as  here, 
he  is  out  of  his  reservation;  we  also  must  hold  that  legislation  such 
as  the  present  is  not  legislation  concerning  Indians,  however 
much  Indians  may  be  affected  in  common  with  the  rest  of  His 
Majesty’s  subjects. 

I think  the  language  used  by  the  Judicial  Committee  in 
Canadian  Pacific  R.W.  Co.  v.  Corporation  of  the  Parish  of  Notre 
Dame  de  Bonsecours,  [1899]  A.C.  367,  372,  373,  may  well  be  applied 
here  mutatis  mutandis: — 

“The  British  North  America  Act,  whilst  it  gives  the  legislative 
control  of  the  Indian  defendant  qua  Indian  to  the  Parliament 


*Section  137  of  the  Indian  Act  provides  that  “every  Indian  or  non- 
treaty  Indian  who  . . . has  in  his  possession  ....  any  intoxicant,  shall, 
on  summary  conviction  ....  be  liable  to  imprisonment  ....  or  to  a 
penalty  ....  or  to  both  penalty  and  imprisonment  . . . ; ” and,  by  sec.  2 (/), 
“Indian”  means  (among  other  things)  “any  male  person  of  Indian  blood 
reputed  to  belong  to  a particular  band,”  and  “non-treaty  Indian”  means 
“any  person  of  Indian  blood  who  is  reputed  to  belong  to  an  irregular  band,” 
etc. 
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of  the  Dominion,  does  not  declare  that  the  defendant  shall  cease 
to  be  a denizen  of  the  Province  in  which  he  may  be,  or  that  he 
shall,  in  other  respects,  be  exempted  from  the  jurisdiction  of 

the  provincial  legislatures It  therefore  appears 

that  any  attempt  by  the  Legislature  of  Ontario  to  regulate  by 
enactment  his  conduct  qua  Indian  would  be  in  excess  of  its  powers. 
If,  on  the  other  hand,  the  enactment  had  no  reference  to  the 
conduct  of  the  defendant  qua,  Indian,  but  provided  generally 
that  no  one  was  to  sell,  etc.,  liquors,  then  the  enactment  would 
....  be  a piece  of  legislation  competent  to  the  Legislature  . . 
even  though  he — not  in  his  status  qua,  Indian,  but  under  the 
general  words — should  come  within  the  prohibition. 

In  other  words,  no  statute  of  the  Provincial  Legislature 
dealing  with  Indians  or  their  lands  as  such  would  be  valid  and 
effective;  but  there  is  no  reason  why  general  legislation  may  not 
affect  them. 

In  Cunningham  v.  Tomey  Homma,  [1903]  A.C.  151,  it  was 
held  that  the  Province  could  debar  a Japanese  from  the  franchise, 
although  “ naturalization  and  aliens”  came  within  the  powers  of 
the  Dominion. 

It  is  not  without  'significance  that,  were  effect  to  be  given 
to  the  defendant’s  contention,  any  Indian  might  sell  or  give 
any  amount  of  intoxicating  liquor  anywhere  in  Ontario  to  any  one 
who  was  not  an  “ Indian”  simpliciter  or  a “ non-treaty  Indian.” 
It  is  obvious  that  the  whole  purpose  and  intent  of  the  Dominion 
legislation  is  the  protection  of  the  Indian,  who  is  believed  to  be  pe- 
culiarly susceptible  to,  and  likely  to  be  injured  by,  the  use  of 
intoxicants.  The  Ontario  legislation  is  for  the  protection  of 
everybody  in  Ontario;  and  I do  not  think  that  the  Dominion 
legislation  is  exclusive. 

The  defendant  being  no  longer  in  custody,  habeas  corpus  does 
not  lie:  Re  Bartels  (1907),  15  O.L.R.  205,  10  O.W.R.  553,  and 
cases  cited:  cf.  Re  Beck  (1916),  11  W.W.R.  657,  32  D.L.R.  15 
(Court  of  Appeal,  Manitoba). 

I would  dismiss  the  motion  with  costs. 


Lennox  and  Rose,  JJ.,  agreed  in  the  result. 


Appeal  and  motion  dismissed  with  costs . 
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[APPELLATE  DIVISION.] 
Re  Taggart. 


1917 

July  28. 
Nov.  23. 


Infant — Custody — Rights  of  Mother — Conduct — Interest  of  Infant — Wishes  of 
Deceased  Father — Difference  in  Religious  Faith — Infants  Act,  R.S.O. 
1914,  ch.  153,  secs.  28,  36 — Decision  of  Judge  in  Chambers — Appeal — - 
Divided  Court. 

The  infant,  a girl  born  in  1908,  was,  in  January,  1916,  left  by  her  father  with 
his  sister,  who  continued  to  maintain  and  care  for  the  child  until  the  death 
of  the  father  in  February,  1917,  and  afterwards.  Later  in  1917,  the  child’s 
mother,  the  father’s  widow,  applied  for  an  order  for  the  custody  of  the 
child.  The  father  was  a Protestant,  the  mother  a Roman  Catholic.  The 
child  had  been  baptised  in  the  Roman  Catholic  Church — so  far  as  appeared, 
without  objection  from  her  father — but  was  being  brought  up  as  a Pro- 
testant by  her  aunt,  without  objection  on  the  part  of  the  mother,  so  far 
as  appeared,  until  the  application  was  made.  There  was  evidence  that  the 
mother  was  addicted  to  the  excessive  use  of  intoxicants,  and  evidence  in 
denial  of  that.  The  infant  was  the  eldest  of  four  children,  and  the  other 
three  were  in  the  custody  of  the  mother.  The  aunt  had  a comfortable  home; 
while  the  mother  had  no  house  of  her  own  and  went  out  to  work  by  the 
day,  but  had  near  relations  who  were  able  and  willing  to  help  her  to  bring 
up  and  support  the  children: — 

Held,  by  Sutherland,  J.,  refusing  the  application,  that  the  mother  was  not  a 
suitable  person  to  have  the  custody  of  the  child,  and  that  it  was  not  in  the 
child’s  interest  to  take  her  away  from  the  care  and  custody  of  her  aunt. 

Upon  appeal,  the  four  Judges  composing  a Divisional  Court  were  equally 
divided  in  opinion,  and  the  order  of  Sutherland,  J.,  stood  affirmed. 

Discussion  of  questions  arising  as  to  the  welfare  of  the  child,  the  conduct  of 
the  mother,  the  religion  of  the  deceased  father,  and  his  wishes  in  respect 
of  the  religious  faith  of  the  child. 

Sections  28  and  36  of  the  Infants  Act,  R.S.O.  1914,  ch.  153,  considered. 

Review  of  the  authorities. 


Application  by  Margaret  Taggart,  the  mother  of  the  infant 
Mary  Frances  Stella  Taggart,  for  an  order  directing  that  the 
child  be  placed  in  the  custody  of  the  applicant,  and  be  given 
over  to  her  by  Hannah  Taggart,  the  sister  of  the  child’s  deceased 
father,  with  whom  the  child  was  living  at  the  time  of  the 
application. 

July  19.  The  application  was  heard  by  Sutherland,  J.,  in 
Chambers. 

J.  E.  Day,  for  the  applicant. 

Har court  Ferguson,  for  Hannah  Taggart,  the  respondent. 


July  28.  Sutherland,  J. ' The  applicant,  Margaret  Taggart, 
is  the  mother  of  the  infant  Mary  Frances  Stella  Taggart,  and  is 
seeking  for  an  order  that  the  custody  of  the  infant  be  given  to 
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her.  The  application  is  opposed  by  Hannah  Taggart,  an  aunt 
of  the  infant,  with  whom  the  child  is  living,  and  who  is  a sister 
of  the  child’s  father. 

There  are  four  children,  of  whom  Mary  Frances  Stella  Taggart, 
the  infant  in  question,  is  the  eldest,  having  been  born  on  the  13th 
February,  1908,  and  the  other  children  being  Margaret  Phyllis, 
born  on  the  7th  June,  1911,  John  Douglas,  on  the  21st  January, 
1913,  and  Marion  Patricia,  on  the  24th  January,  1917. 

The  father  was  a Protestant  and  the  mother  a Roman- Catholic, 
and  it  appears  by  the  evidence  that  all  of  the  said  children  were 
baptised  in  the  Roman  Catholic  Church,  with,  as  the  mother 
says,  her  husband’s  sanction. 

In  the  material  filed  in  opposition  to  the  motion  it  is,  however, 
suggested  that  in  his  lifetime  he  objected  to  the  children  being 
brought  up  Roman  Catholics  and  desired  that  they  should  be 
brought  up  Protestants.  Apparently  there  had  been  some  diffi- 
culties between  husband  and  wife,  because  in  a letter  written  by 
him  on  the  1st  December,  1913,  to  a sister  of  his,  there  appear 
suggestions  that  his  wife  was  addicted  to  the  use  of  liquor,  and 
a suggestion  that  he  did  not  want  his  daughter  Stella  (or  Estelle) 
taken  back  to  the  mother.  The  letter  seems  to  have  been  written 
in  anticipation  of  a trip  he  was  contemplating  to  Toronto,  where 
Hannah  Taggart  lives. 

In  January,  1916,  he  came  to  Toronto,  bringing  Stella  with 
him,  and  they  took  up  their  residence  with  Hannah  Taggart.  In 
April  or  May  following,  Margaret  Taggart,  the  wife,  came  to 
Toronto,  and  husband  and  wife  and  the  other  two  children  lived 
together,  but  not  at  the  home  of  Hannah  Taggart,  though  the 
daughter  Stella  still  remained  with  her. 

Apparently  there  was  still  some  friction,  because  in  the  summer 
of  1916  the  father  went  to  the  officers  of  the  Juvenile  Court, 
Toronto,  and  left  with  them  a written  and  signed  statement  as 
follows : — 

“This  is  to  certify  that  I wish  my  child  Estelle  to  remain 
under  the  guardianship  of  my  sister,  as  I consider  it  better  both 
from  a physical  and  moral  standpoint,  also  it  is  the  child’s  own 
desire.” 

In  an  affidavit  filed  on  this  motion,  made  by  one  Florence 
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Fee,  an  information  officer  of  the  Juvenile  Court,  she  says,  among 
other  things: — 

“4.  At  the  time  I interviewed  the  said  Taggart,  I inquired 
of  him  why  he  was  leaving  the  other  two  children  with  his  wife, 
and  he  told  me  that  his  reason  for  taking  Stella  away  at  the  present 
time  was,  that  she  was  old  enough  to  understand  matters,  and 
the  other  two  children,  he  thought,  at  that  time  were  too  young 
to  take  away,  but  he  expressed  his  intention  of  doing  so  as  soon 
as  they  became  old  enough.” 

Matters  continued  in  this  position  until  the  death  of  the 
husband  in  February,  1917.  The  mother  is  now  anxious  to  obtain 
the  custody  of  her  daughter  Stella. 

The  aunt,  Hannah  Taggart,  has  a comfortable  home,  being 
half  owner  with  her  sister  of  an  eight-roomed  semi-detached  brick 
house  in  Manning  avenue,  Toronto;  is  apparently  well  able  to 
support,  maintain,  and  educate  the  child;  and,  so  far  as  appears,  a 
suitable  person  to  look  after  her. 

The  mother,  after  her  husband’s  death,  received  $500  insurance, 
and  is  now  living  in  Gould  street,  in  a house  leased  by  her  sister, 
Mrs.  McIntyre,  who  rents  rooms;  and  another  sister,  Mrs.  Daly, 
and  her  husband,  and  a brother  and  his  wife,  also  live  at  the  same 
place.  The  mother  is  working  and  earning  $7  a week. 

Upon  the  material  it  would  appear  that  the  habits  of  the  wife, 
as  far  as  the  use  of  liquor  is  concerned,  are  not  of  the  best.  While 
it  is  desirable  that  the  mother  and  all  the  children  should  be 
together  under  ordinary  circumstances,  it  is  not  at  all  clear  to 
me  that  the  mother  has  or  can  furnish  the  child  with  a home, 
care  and  supervision,  such  as  she  ought  to  have.  It  is  apparent, 
on  the  other  hand,  that,  in  the  home  where  she  now  resides  with 
her  aunt,  all  these  are  being  furnished  and  will  continue  to  be. 

I do  not  think  that  the  material  shews  that  the  husband 
abdicated  his  right  or  intended  to  abdicate  his  right  to  have  the 
child  brought  up  in  the  Protestant  religion,  in  which  he  professed 
to  believe;  and  I think  it  is  apparent  upon  the  material  that  his 
wish  in  this  respect  will  be  carried  out  if  she  remains  where  she 
is,  but  will  not  be  if  the  mother  obtains  the  custody  of  her.  During 
his  lifetime,  the  child  had  been  continuously  with  Hannah  Taggart 
from  January,  1916,  to  February,  1917. 

The  interest  of  the  child  herself  is,  of  course,  a matter  of  the 
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gravest  importance;  and  I cannot  but  conclude,  upon  the  whole 
material,  that  the  mother  is  not  a suitable  person  to  whom  to 
commit  the  custody  of  the  child,  or  that  it  would  be  in  the  latter’s 
interest  to  take  her  away  from  the  care  and  custody  of  her  aunt, 
Hannah  Taggart. 

Reference  to  Hawksworth  v.  Hawksworth  (1871),  L.R.  6 Ch. 
539,  at  p.  542;  In  re  Scanlan  Infants  (1888),  40  Ch.  D.  200;  Re 
Faulds  (1906),  12  O.L.R.  245;  Re  Gefrasso  (1916),  36  O.L.R.  630, 
30  D.L.R.  595;  Re  Clarke  (1916),  36  O.L.R.  498;  Re  D’ Andrea 
(1916),  37  O.L.R.  30,  31  D.L.R.  751. 

The  application  will  therefore  be  refused.  I make  no  order 
as  to  costs;  and  the  order  dismissing  the  application  may  contain 
a term  permitting  the  mother  to  see  the  child  at  such  reasonable 
intervals  as  the  parties  can  agree  upon;  if  they  are  unable  to  do 
so,  I may  be  spoken  to. 


Margaret  Taggart  appealed  from  the  order  of  Sutherland,  J. 


October  22.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

J.  M.  Ferguson,  for  the  appellant.  The  mother  should  be 
given  the  custody  of  her  own  child.  She  is  the  natural  guardian, 
and  also  the  guardian  by  statute:  sec.  28  of  the  Infants  Act, 
R.S.O.  1914,  ch.  153;  and  her  right  should  not  be  interfered  with 
unless  her  custody  of  the  child  be  detrimental  to  the  child’s 
welfare:  The  Queen  v.  Barnardo,  [1891]  1 Q.B.  194.  The  evidence 
of  the  inebriety  of  the  appellant  is  overborne  by  the  evidence 
of  her  sobriety.  The  onus  of  proving  misconduct  was  upon  the 
plaintiff,  and  has  not  been  met:  In  re  O'Hara,  [1900]  2 I.R.  232. 
The  mother  can,  with  the  assistance  of  her  mother  and  her  brothers 
and  sisters,  give  the  child  as  good  a home  as  the  child’s  aunt  is 
providing  for  her.  As  to  the  religion  of  the  child,  the  father  allowed 
the  child  to  be  baptised  and  brought  up  a Roman  Catholic, 
thereby  abdicating  his  right  to  have  her  brought  up  a Protestant : 
In  re  Story,  [1916]  2 I.R.  328;  McNabb  v.  Mclnnes  (1877),  25 
Gr.  144.  If  the  child  remain  with  her  aunt,  she  will  grow  up 
estranged  from  her  mother  and  her  brothers  and  sisters.  Therefore, 
her  best  interests  demand  that  she  be  given  over  to  her  mother: 
In  re  McGrath,  [1893]  1 Ch.  143.  The  right  of  the  father  to  have 
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the  child  brought  up  in  his  faith  does  not  continue  after  the  father’s 
death.  The  father  was  not  in  a fit  mental  condition  to  determine 
as  to  the  proper  custody  of  the  child  nor  as  to  its  religion. 

Harcourt  Ferguson,  for  Hannah  Taggart,  the  respondent. 
The  welfare  of  the  child  is  the  first  consideration.  The  findings 
of  the  learned  Judge  in  Chambers  as  to  the  misconduct  of  the 
mother,  and  her  inability  to  provide  as  good  a home  as  the  aunt 
precluding  her  from  being  allowed  the  custody  of  the  child, 
are  correct.  As  to  the  question  of  religion,  the  child  should  be 
allowed  to  remain  with  the  aunt,  into  whose  custody  she  was 
given  by  the  father,  and  where  she  will  be  brought  up  in  the  religion 
of  her  father  according  to  his  wishes.  The  father  did  not  consent 
to  the  child  being  brought  up  a Roman  Catholic;  and,  even  if 
he  did,  he  could  not  be  held  bound  by  such  an  agreement.  He  had 
the  right  to  change  his  mind.  Upon  this  question  of  religion, 
I refer  to  Hawksworth  v.  Hawksworth,  L.R.  6 Ch.  539;  Austin 
v.  Austin  (1865),  34  L.J.  Ch.  499;  In  re  Scanlan  Infants,  40  Ch. 
D.  200;  Re  Faulds,  12  O.L.R.  245. 

Ferguson,  in  reply. 


App.  Div. 
1917 

Re 

Taggart. 


November  23.  Meredith,  C.J.C.P.: — The  learned  Judge  at 
Chambers,  after  anxious  consideration  of  this  case,  in  all  its 
features,  refused  the  application,  deeming  it  better,  under  all 
the  circumstances  of  the  case,  that  the  present  custody  and  care 
should  not  now  be  disturbed. 

Under  what  may  be  sufficiently  described  as  ordinary  cir- 
cumstances, the  home  of  young  children,  whose  father  is  dead, 
should  be  with  their  mother,  all  together:  see  the  Infants  Act, 
sec.  28.* 

But  this  case  is  not  one  of  such  ordinary  circumstances;  the 
mother  has  not  a home  of  her  own,  or  any  means  of  supporting 
and  educating  her  children,  except  such  as  she  can  earn  by  her 
labour  at  house-wrork.  She  is  living  with  her  own  mother  and 
sister,  and  it  is  to  this  joint  home  that  she  desires  to  take  the  child 
away  from  the  home  where  she  now  is  and  for  some  time  passed 
has  been — a home  in  which  unquestionably  the  child  is  in  all 
respects  well  cared  for. 


*28. — (1)  On  the  death  of  the  father  of  an  infant  the  mother,  if  surviving, 
shall  be  the  guardian  of  the  infant,  either  alone,  when  no  guardian  has  been 
appointed  by  the  father,  or  jointly  with  any  guardian  appointed  by  the  father. 
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The  father,  in  his  lifetime,  removed  the  child  from  his  own 
home  to  that  in  which  she  now  is,  and  did  so  because  he  deemed 
it  better  for  the  child  on  account  of  the  mother’s  intemperate 
habits. 

There  has  been  much  controversy,  upon  this  application,  as 
to  whether  it  is  true  that  the  mother  was  and  is  addicted  to  the 
excessive  use  of  intoxicating  liquor.  In  the  interests  of  the  child, 
it  seems  to  me  to  be  enough  that  the  father  thought  so  so  firmly 
that  he  removed  the  child  from  his  own  home  on  account  of  it, 
and  that  very  credible  persons  have  testified  to  it  in  these  pro- 
ceedings. 

The  child  being  in  well  cared  for  circumstances  now,  and  having 
been  placed  there  by  her  father,  and  having  remained  there 
until  his  death,  with  the  consent,  or  at  all  events  without  objection 
on  the  part  of,  the  mother,  and  she  being  now  able  to  support 
the  child  only  by  going  out  to  work,  I cannot  think  it  to  be  in 
the  child’s  interest  that  the  Court  should  take  the  chances  , of 
the  assertions  of  intemperance  being  wrong.  It  is  not  as  if  the 
ruling  of  the  Court  now  must  be  irrevocable:  there  is  nothing 
to  prevent  a future  application  should  the  mother  consider 
herself  able  at  any  time  to  dispel  any  doubts  as  to  her  temperate 
habits. 

Again,  the  purpose  of  the  mother  seems  to  be  mainly  to  bring 
up  the  child  in  her  own  religious  faith;  and  that  I cannot  think 
she  has  any  right  to  do.  The  general  rule  is,  that  children  are 
to  be  brought  up  in  the  religious  faith  of  their  father;  and  I can 
find  nothing  in  this  case  to  take  it  out  of  that  rule. 

The  mother  has  testified  to  the  baptism  of  the  children  in 
the  Church  of  her  religious  faith  without  objection  on  the  part  of 
the  father,  and  generally  she  seeks  to  establish  a consent  on  his 
part  to  their  being  taken  from  him  to  go  with  her  in  the  matter 
of  religion.  But  no  consent,  tacit  or  expressed,  would  be  legally 
binding  upon  him;  and,  whilst  the  children  were  very  young, 
it  might  seem  to  him  unimportant.  The  important  thing  is, 
that,  when  the  child  in  question  became  of  that  which  would 
probably  be  considered  by  him  an  impressionable  age,  at  all 
events  an  age  which  he  considered  a discerning  one,  he  removed 
the  child  from  all  her  mother’s  religious  influences  and  placed 
the  child  under  religious  influences  according  to  his  own  faith, 
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in  which  she  has  ever  since  continued  and  now  is;  and  did  so  with- 
out objection  by  the  mother,  thus  proving  that  there  was  no  such 
consent  on  his  part  as  the  applicant  contends  for,  or  else  that  it 
was  revoked  effectually. 

The  statute  law  of  this  Province  has  not  encroached  upon  a 
father’s  right  respecting  the  religious  faith  in  which  his  children 
shall  be  brought  up,  it  has  expressly  preserved  it:  the  Infants 
Act,  sec.  36*;  see  also  In  re  Scanlan  Infants , 40  Ch.  D.  200, 
and  In  re  Storey,  [1916]  2 I.R.  328. 

I would  dismiss  this  appeal. 


App.  Div. 
1917 

Re 

Taggart. 

Meredith, 

C.J.C.P. 


Riddell,  J. : — At  the  conclusion  of  the  argument  of  this  appeal, 
I was  of  the  opinion  that  the  best  interests  of  the  child  called  for 
an  allowance  of  the  appeal:  further  consideration  and  a careful 
perusal  of  the  evidence  have  confirmed  me  in  that  view. 

I thought,  however,  that  the  provisions  of  R.S.O.  1914,  ch. 
153,  sec.  36,  might  prevent  this  being  done;  this  I now  think  is 
not  the  case. 

I find  nothing  of  binding  authority  compelling  us  in  the  present 
instance  to  prevent  this  mother  having  the  custody  of  her  child — 
the  custody  is  the  only  matter  in  question  here,  though  it  is  plain 
that  the  odium  theologicum  (notoriously  the  most  bitter  of  all) 
enters  largely  into  the  contest  for  the  custody.  Having  had  the 
opportunity  of  reading  the  careful  and  exhaustive  judgments  of 
my  learned  brethren,  I do  not  think  I can  add  anything  of  value. 

Agreeing  as  I do  with  my  brother  Rose  in  the  law  and  the 
facts,  I think  this  appeal  should  be  allowed. 

Lennox,  J.: — 'This  is  an  appeal  by  Margaret  Taggart,  widow 
of  William  L.  Taggart,  late  of  the  city  of  Toronto,  deceased, 
from  an  order  of  Mr.  Justice  Sutherland,  dismissing  the  appli- 
cation of  Margaret  Taggart  for  the  care  and  custody  of  her 
eldest  child,  the  infant  above  named. 

Margaret  Taggart  was  married  to  William  L.  Taggart  in 
the  city  of  Ottawa  in  the  year  1907,  and  there  was  issue  of  the 
marriage,  and  still  living,  the  infant  above  named,  usually  known 
as  Stella,  born  on  the  13th  February,  1908,  Margaret  Phyllis, 

*36.  Nothing  in  this  Act  shall  change  the  law  as  to  the  authority  of  the 
father  in  respect  of  the  religious  faith  in  which  his  child  is  to  be  educated. 
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on  the  7th  June,  1911,  and  two  younger  children.  The  husband 
died  in  Toronto  on  the  25th  February,  1917.  He  was  a Protestant; 
the  wife,  Margaret  Taggart,  is  a Roman  Catholic.  It  is  sworn 
to  and  not  denied  that  the  marriage  was  solemnised  by  a Pro- 
testant clergyman;  and,  on  the  other  hand,  it  is  not  denied  that  all 
the  children  were  baptised  in  the  Roman  Catholic  Church.  For 
some  time,  while  the  family  lived  at  Ottawa,  Stella  attended  the 
Rideau  street  convent  as  a pupil.  I understand  this  to  be  a 
Roman  Catholic  institution.  I do  not  know  whether  she  was  a 
day-pupil  or  not. 

For  the  most  part,  I think  the  husband  and  wife  have  lived 
together,  but  it  is  evident  from  a letter  written  by  the  husband 
to  his  sister  that  they  did  not  always  get  on  well  together,  and 
that  at  the  date  of  the  letter,  the  1st  December,  1915,  he  was 
dissatisfied  with  his  wife’s  conduct  and  manner  of  living,  was 
determined  that  Stella  should  never  again  live  with  her  mother, 
and  that  he  contemplated  the  possibility  of  having  to  separate 
from  his  wife. 

Before  1915,  Mrs.  Taggart  had  visited  her  husband’s  sisters, 
and  it  is  said  was  drinking,  and  neglecting  her  children,  on  some 
of  these  occasions.  'She  came  again  in  November,  1915,  and  it 
is  said  came  in  an  intoxicated  condition  and  kept  liquor  in  the 
house.  Her  husband  had  written  that  she  was  going  to  do  better. 
One  of  the  sisters  wrote  her  brother,  and  thereupon  he  wrote 
the  letter  referred  to,  insisting  on  Stella  being  kept  in  Toronto 
with  his  sisters;  but,  notwithstanding  this,  her  mother  took  her 
back  to  Ottawa. 

It  was  contemplated  that  Mrs.  Taggart  and  her  children 
would  visit  Hannah  Taggart  for  a considerable  length  of  time, 
and  it  is  alleged  that  the  visit  terminated  abruptly  through  the 
misconduct  and  uncleanliness  of  Mrs.  Taggart. 

In  part,  this  letter  is  as  follows  | — 

“I  am  in  receipt  of  yours  of  Nov.  29th,  and  am  very 
sorry  indeed,  but  not  surprised,  at  your  experience  with  Margaret. 
I know  she  is  a booze-fighter,  which  is  one  of  the  reasons  why 
I was  so  anxious  to  get  her  away  from  her  (here?),  thinking  that 
possibly  you  might  reclaim  her,  which  I am  aware  is  no  light  task, 
but  you  will  never  do  it  by  fighting  her 

“Whatever  you  do,  don’t  let  her  take  Estelle  back.  . . . 
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Hold  Estelle  anyway;  tell  her  that  Daddy  will  soon  be  up  to  stay 
with  her.  She  is  old  enough  now  to  appreciate  the  comforts  she 
has  in  Toronto.  I’m  afraid  Margaret’s  days  of  living  with 
me  are  about  numbered,  and  am  sorry  to  say  so;  but,  if  she 
doesn’t  brace  up  now,  she  is  not  likely  to  get  another  chance.” 

In  January,  1916,  in  pursuance  of  his  declared  determination 
to  separate  Stella  from  her  mother,  the  husband  brought  her  to 
Toronto  and  placed  her  in  the  care  and  custody  of  his  sister, 
Hannah  Taggart,  and  she  remained  with  her  until  the  death  of 
her  father,  and  is  still  there.  It  is  from  this  custody  that  the 
mother  seeks  to  remove  her. 

From  January,  1916,  until  April  or  May,  the  husband  made 
his  home  with  his  sister  Hannah,  and  his  wife  remained  in  Ottawa. 
After  that  time,  he  and  his  wife  lived  together  in  Toronto  until 
his  death  in  February,  1917;  but,  notwithstanding  this,  Stella 
continued  to  live  with  her  aunt. 

Florence  Fee,  an  information  agent  of  the  Juvenile  Court, 
swears  that  in  the  summer  of  1916  William  L.  Taggart,  the  father 
of  Stella,  delivered  to  her  (the  affiant)  at  the  Juvenile  Court, 
to  be  filed  of  record  there,  and  there  is  of  record  in  the  Court, 
a document  or  writing  in  these  words: — 

“To  the  officers  of  the  Juvenile  Court,  Toronto,  Ont. 

“This  is  to  certify  that  I wish  my  child  Estelle  to  remain 
under  the  guardianship  of  my  sister,  as  I consider  it  better  both 
from  a physical  and  moral  standpoint,  also  it  is  the  child’s  own 
desire. 

“W.  L.  Taggart, 

“ Father.” 

This  is  said  to  be  in  the  father’s  handwriting. 

From  the  cases  it  would  seem  that  moral  welfare  includes 
the  spiritual  or  religious  instruction  of  a child. 

[The  learned  Judge  then  quoted  three  consecutive  paragraphs 
from  the  latter  part  of  the  reasons  for  judgment  of  Sutherland, 
J.,  supra.,  beginning,  “Upon  the  material  it  would  appear.”] 

With  these  conclusions  of  fact  I entirely  agree. 

I have  come  to  this  conclusion  after  a very  careful  perusal 
and  study  of  all  the  material  before  the  Court.  In  a case  of  this 
kind,  where  the  Judge  of  first  instance  has  to  depend  solely  upon 
written  evidence — unlike  a case  in  which  witnesses  are  orally 


App.  Div. 
1917 

Re 

Taggart. 

Lennox,  J. 


94 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Re 

Taggart. 

Lennox,  J. 


[VOL. 


examined  before  him,  and  the  weight  to  be  attached  to  the  evi- 
dence is  inevitably  affected  by  the  demeanour  of  the  witnesses — we 
are  in  as  good  a position,  if  we  go  into  the  question  with  the  same 
care,  as  the  Judge  in  Chambers,  to  form  an  opinion  as  to  the 
merits  of  the  application,  and  the  propriety  or  impropriety  of 
transferring  the  custody  of  the  infant  to  her  mother. 

A radically  different  attitude  is  to  be  assumed  by  an  appellate 
Court,  where  the  trial  Judge  has  based  his  findings  upon  the  credi- 
bility of  witnesses  examined  before  him,  as  I endeavoured  to 
shew  in  Ogilvie  Flour  Mills  Co.  Limited  v.  Morrow  Cereal  Co. 
(1917),  ante  58,  at  p.  62  et  seq.,  only  the  other  day. 

The  application  in  the  Court  below  was  disposed  of  on  ques- 
tions of  fact  alone;  and  the  affirmative  finding  that  the  applicant 
is  not  a proper  person  to  have  the  custody  of  her  daughter,  and 
that  it  is  not  in  the  interest  of  the  daughter  that  she  should  be 
cared  for  and  educated  by  her  mother,  if  properly  made  upon  the 
evidence,  was  clearly  a sufficient  reason  for  dismissing  the  appli- 
cation; and,  in  my  opinion,  the  conclusion  reached  was  properly 
come  to  upon  the  evidence. 

But  it  is  not  by  any  means  the  only  reason  that  can  be  properly 
assigned.  There  is  at  least  one  other  important  question  of  fact 
upon  which  there  is  no  finding,  and  there  are  many  matters  of 
law  with  which  I think  it  is  my  duty  to  deal.  There  is  the  vital, 
and,  as  unfortunately  so  often  happens,  vexed,  question  of  the 
religious  training  and  education  of  the  infant,  and  the  alleged 
wish  and  intention  of  her  father  that  his  daughter  should  be 
brought  up  as  a Protestant,  to  be  carefully  considered.  As  I 
have  said,  the  mother  is  a Roman  Catholic;  whatever  religious 
instruction  she  gave  the  child  while  she  cared  for  her  was  in  that 
faith;  and  she  will  be  educated  and  brought  up  in  that  faith  if 
given  to  the  mother.  It  is  reasonable  and  natural  it  should  be 
so.  As  to  the  Protestantism  of  the  father,  I fear  it  must  be  ad- 
mitted that  it  is  reasonable  to  infer — to  borrow  the  expression 
of  Mr.  Justice  Anglin  in  the  Faulds  case — that  he  was  only  “an 
indifferent  Protestant;’7  but,  at  all  events,  he  was  married  by 
a Protestant  clergyman — a matter,  in  the  circumstances,  of  decided 
significance;  and  presumably  he  died  in  that  faith,  for  it  must 
be  presumed  until  the  contrary  is  shewn;  and  it  is  a reasonable 
presumption,  too,  for  he  was  buried,  from  the  house  occupied 
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by  his  wife  and  her  sisters,  by  a Protestant  clergyman.  Unless 
the  father  has  abandoned  his  children  or  abdicated  his  prima 
facie  right  to  their  control,  the  religious  faith  of  the  father 
has  from  time  immemorial  been  recognised  by  the  Courts  as  the 
religious  faith  of  his  children  during  infancy.  It  is  not  that  the 
Court  will  take  upon  itself  the  impolitic  and  impossible  task  of  de- 
claring that  any  one  Christian  faith  is  per  se  to  be  preferred  or 
favoured  above  another.  As  said  by  Lord  O’Hagan  in  In  re 
Meades  (1871),  Ir.  R.  5 Eq.  98,  106:  “It  does  not  determine 

as  to  the  relative  value  of  the  various  Christian  creeds,  or  lean 
to  one  more  than  another.  That  is  beyond  its  province,  and  it 
must  deal  amongst  them  all  with  a perfectly  equal  and  impartial 
hand.” 

It  is  alleged  that  before  their  marriage  it  was  agreed  between 
the  husband  and  wife  that  the  children  of  the  marriage  should 
be  brought  up  in  the  Protestant  faith,  but  Mrs.  Taggart  swears 
to  the  very  opposite  of  this,  and,  assuming  honesty  on  both  sides, 
she  is  better  qualified  to  depose  with  certainty  as  to  what  was 
understood  or  agreed  upon  than  anybody  else.  But,  legally 
speaking,  except  in  so  far  as  it  might  give  colour  to  his  subsequent 
conduct  and  be  argued  as  affording  evidence  of  subsequent 
definite  abdication  of  his  parental  right  of  control,  it  is  of  little 
consequence;  for,  as  stated  in  Halsbury’s  Laws  of  England,  vol. 
17,  p.  1 12,  para.  261 : “ In  the  absence  of  good  reason  to  the  contrary 
a father  has  the  right  to  determine  in  what  religion  his  infant 
child  shall  be  brought  up,  and  he  cannot  effectually  deprive 
himself  beforehand  of  that  right  by  an  agreement  to  the  contrary, 
either  before  and  , in  consideration  of  marriage  or  otherwise.” 
Many  authorities  are  referred  to,  and  among  them  the  oft- 
quoted  cases  of  In  re  Scanlan  Infants , 40  Ch.  D.  200,  and  In  re 
Agar-Ellis,  Agar-Ellis  v.  Lascelles  (1878),  10  Ch.  D.  49. 

It  was  argued  on  appeal  that  this  right  does  not  continue 
after  the  father’s  death,  but  no  authority  was  cited  for  this  pro- 
position, and  the  argument  is  not  well-founded.  The  father  can 
in  his  lifetime  effectively  determine  the  faith  in  which  his  infant 
children  shall  be  brought  up  after  his  death:  Hawksworth  v.  Hawks- 
worth , L.R.  6 Ch.  539,  per  James,  L.J.,  at  p.  542;  per  Mellish, 
L.J.,  at  pp.  544,  545;  Austin  v.  Austin,  34  L.J.  Ch.  499;  and  the 
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right  of  the  father  gives  him  the  right  to  delegate  his  authority 
to  another  person:  Ex  p.  McClellan  (1831),  1 Dowl.  81. 

If  the  father  has  left  no  instructions  or  directions  on  the 
subject,  the  Court  will  direct  that  his  children  shall  be  brought 
up  according  to  his  religious  faith:  In  re  Montagu  (1884),  28  Ch. 
D.  82;  Hawksworth  v.  Hawksworth,  supra;  and  Re  Chillman 
Infants  (1894),  25  O.R.  268,  a judgment  of  Mr.  Justice  Street, 
in  a case  in  many  respects  similar  to  this.  It  differs  in  this  respect, 
that  the  applicant,  to  whom  custody  was  awarded,  was  testa- 
mentary guardian  under  the  father’s  will,  that  the  mother  was 
permitted  to  retain  the  children  and  educate  them  in  her  faith 
for  two  jmars  after  their  father’s  death  and  until  her  own  death, 
that  she  gave  directions  in  writing,  and  the  father  gave  none,  at 
all  events  he  gave  no  direction  in  writing.  But  these  similarities 
and  differences  need  not  be  taken  into  account.  The  learned 
Judge  based  his  decision  upon  the  then  recently  decided  case  in 
the  English  Court  of  Appeal,  In  re  McGrath  Infants , [1893]  1 Ch. 
143,  and  the  judgment  of  Lord  Justice  Lindley,  in  which  the  Lord 
Justice,  at  p.  148,  said: — 

“As  regards  religious  education  it  is  settled  law  that  the  wishes 
of  the  father  must  be  regarded  by  the  Court  and  must  be  enforced 
unless  there  is  some  strong  reason  for  disregarding  them.  The 
Guardianship  of  Infants  Act,  1886,  which  has  so  greatly 
enlarged  the  rights  of  mothers  after  their  husbands’  deaths, 
has  not  changed  the  law  in  this  respect.  . . The  wishes  of  the 
father  if  not  clearly  expressed  must  be  inferred  from  his  conduct. 
If  the  father  is  dead  it  will  be  naturally  inferred  that  in  the 
absence  of  evidence  to  the  contrary  his  wish  was  that  the  children 
should  be  brought  up  in  his  own  religion;  that  is,  the  religion 
which  he  professed.  This  inference  is  one  which  the  Court  in 
the  absence  of  evidence  to  the  contrary  is  bound  to  draw,  and 
is  practically  not  distinguishable  from  a rule  of  law  to  the  effect 
that  an  infant  child  is  to  be  brought  up  in  the  father’s  religion 
unless  it  can  be  shewn  to  be  for  the  welfare  of  the  child  that  the 
rule  should  be  departed  from,  or  the  father  has  otherwise  directed.” 

There  is  nothing  in  conflict  with  these  cases  in  McNabh  v. 
Mclnnes,  25  Gr.  144;  in  fact,  the  opening  words  in  the  judgment 
of  Proudfoot,  V.-C.,  affirm  without  qualification  that  not  only 
must  the  infant  be  brought  up  in  the  Protestant  faith,  the  father 
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being  a Protestant,  but  more  than  this,  according  to  the  tenets 
and  discipline  of  the  Protestant  Church  to  which  he  belonged, 
that  is,  that  “the  father  of  the  infant  was  a Presbyterian,  and 
it  is  the  duty  of  the  Court  to  see  that  the  child  is  brought  up  in 
the  same  faith.’ ’ The  decision  turned  upon  the  finding  that 
attendance  at  a Church  of  England  school  would  not  in  any  way 
interfere  with  or  prevent  the  infant  from  being  brought  up  as 
a Presbyterian,  and  that  upon  the  evidence  it  appeared  that 
the  course  being  pursued  was  in  the  interest  of  and  for  the  benefit 
of  the  infant. 

Although  the  decision  in  In  re  Ross  (1876),  6 P.R.  285,  is 
not  binding  upon  this  Court,  the  reasoning  of  the  very  learned 
and  experienced  Judge  (Wilson,  J.)  who  pronounced  it,  is  pecu- 
liarly pertinent  to  the  question  I am  now  discussing.  The  manner, 
too,  in  which  the  custody  was  vested  in  the  respondent  in  that 
case  and  in  this  was  substantially  the  same.  See  also  In  re 
Carswell  (1895),  6 P.R.  210,  a judgment  of  Gwynne,  J. 

I have  derived  very  great  assistance  from  a careful  study 
of  the  singularly  careful  and  able  judgment — if  I may  say  so  with 
great  respect — of  Anglin,  J.,  in  Re  Faulds,  unanimously  affirmed 
in  the  Divisional  Court,  12  O.L.R.  245,  referred  to  upon  the  argu- 
ment of  this  appeal,  and  the  numerous  cases  therein  referred  to; 
and  this  case  establishes  the  paramount  right  of  the  father  upon 
a much  broader  basis  than  anything  contended  for  here.  In 
Re  Faulds , the  father  and  the  mother  at  the  time  of  their  marriage 
were  Protestants.  The  infant  was  placed  in  the  custody  and  care 
of  her  maternal  grandmother  when  she  was  three  years  old;  she 
‘ was  brought  up  as  a Protestant,  and  was  eleven  years  old  at 
the  date  of  the  application.  The  father  in  the  meantime  had 
become  a Roman  Catholic,  and  Mr.  Justice  Anglin,  after  a most 
careful  examination  of  the  authorities,  and  a Divisional  Court 
unanimously  upon  appeal,  as  I have  stated,  recognised  the  right 
of  the  father  to  resume  the  custody  of  his  child  and  to  direct 
her  religious  education,  albeit  it  was  not  the  religious  faith  in 
which  she  was  born  or  in  which  she  had  been  brought  up  until 
then,  or,  presumably,  in  which  she  had  been  baptised. - 

There  is  still  the  question  of  fact  as  to  the  father’s  wishes, 
if  indeed  that  is  necessary  to  be  considered  in  view  of  the  cases 
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I have  referred  to,  and  particularly  the  judgment  of  Lord  Justice 
Lindley  in  the  McGrath  case.  As  to  the  father’s  conviction  that 
Stella  ought  to  be  permanently  separated  from  her  mother,  and 
that  this  was  necessary  for  the  physical,  moral,  and  spiritual  welfare 
of  the  child,  and  that  he  was  determined  that  she  should  be  brought 
up  as  a Protestant,  there  is  no  room  for  doubt  if  his  letter  already 
quoted  from,  and  the  notice  on  file  in  the  Juvenile  Court,  were 
sincere  and  honest,  and  the  affidavits  of  Miss  Littlehales  and 
Miss  Fee  are  truthful ; to  say  nothing  of  other  affidavits  by  persons 
who  might  be  said  to  be  interested  witnesses.  I see  no  reason  for 
doubting  the  sincerity  or  good  faith  of  the  father  or  the  truth- 
fulness of  these  two  young  ladies.  Miss  Littlehales  was  cross- 
examined  upon  her  affidavit,  but  not  upon  the  statement  con- 
tained in  the  fifth  paragraph.  It  goes  unchallenged. 

It  is  suggested  that  the  father  was  not  in  a fit  mental  condition 
to  decide  as  to  the  custody  or  religious  training  of  his  child.  The 
affidavits  of  those  with  whom  he  was  employed  shew  that  he  was; 
and  throughout,  even  on  the  material  filed  in  support  of  the  appli- 
cation, his  acts  and  conduct  were  those  of  a non-aggressive, 
thoughtful,  and  decidedly  rational  man.  He  was  “exceedingly 
tolerant,”  and  evidently  avoided  controversial  discussions. 

It  is  argued  that  the  father  abdicated  his  right,  and  the  bap- 
tism of  Stella  and  the  other  children — the  mother  says  with  her 
husband’s  consent — and  Stella’s  attendance  at  a Roman  Catholic 
school,  are  the  circumstances  relied  on  as  establishing  this  con- 
tention. My  brother  Sutherland  decided  that  there  was  nothing 
that  could  be  construed  as  an  abdication  of  the  man’s  parental 
right:  ! quite  agree  that  there  was  not — and  there  certainly  was 
not  in  view  of  the  decision  in  the  Faulds  case.  I am  not  of 
those  who  regard  the  rite  of  infant  baptism  as  a matter  of  little 
consequence,  but  the  cases  in  which  the  doctrine  of  abdication, 
or  the  forfeiture  of  the  father’s  right  to  determine  the  religious 
faith  of  his  children,  has  been  denied,  are  not  like  this  case;  they 
are  cases  in  which  the  welfare  of  the  child  demanded  that  fixed 
religious  convictions  ought  not  to  be,  could  not  safely  be,  disturbed, 
or  the  character  of  the  father  or  his  surroundings  was  an  insuper- 
able barrier  to  the  relief  claimed,  or  the  control  of  the  father  will 
be  injurious  to  the  child,  “exceptional  cases.”  as  pointed  out  by 
the  Chancellor  in  Roberts  v.  Hall  (1882),,!  O.R.  388,  405,  and 
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in  which  “the  policy  is  inverted/’  as  said  by  Sir  John  Romilly 
in  Swift  v.  Swift  (1865),  34  Beav.  266,  271.  As  to  the  attendance 
at  school,  it  is  common  knowledge  that  the  daughters  of  many 
ultra-Protestants  have  been  educated,  and  I presume  are  being 
educated,  at  the  convents  and  other  educational  institutions  of 
the  Roman  Catholic  Church;  and,  as  for  the  baptism,  I am  far 
from  thinking  that  this  should  be  regarded  as  an  unequivocal 
renunciation  or  abdication  of  the  father’s  right,  a final  act  by 
which  he  should  be  precluded  from  subsequently  saying  that  his 
child  should  be  educated  according  to  the  religion  he  professed, 
to  say  nothing  of  his  right  to  change  his  mind  as  the  father  did 
find  it  right  and  his  duty  to  change  his  mind,  in  the  Faulds  case. 
Indeed,  the  most  formal  and  solemn  agreement  of  the  father  to 
relinquish  the  custody  and  control  of  his  children  is  generally 
revocable  at  the  suit  of  the  father  claiming  to  avoid  it:  St.  John 
v.  St.  John  (1805),  11  Ves.  526.  There  may  be  cases  in  which, 
having  regard  to  the  Welfare  of  the  child,  the  Court  may  refuse 
to  assist  him,  as  in  Swift  v.  Swift,  34  Beav.  266,  4 DeG.  J.  & S. 
710.  But,  as  said  by  Chancellor  Boyd  in  Roberts  v.  Hall,  1 O.R. 
388,  at  p.  404:  “The  general  rule  is  indisputable,  that  any  agree- 
ment by  which  a father  relinquishes  the  custody  of  his  child, 
and  renounces  the  rights  and  duties  which,  as  a parent,  the  law 
casts  upon  him,  is  illegal  and  contrary  to  public  policy.”  See 
also  the  comparatively  recent  case  of  Re  Hutchinson  (1912), 
26  O.L.R.  601,  where  my  brother  Riddell  collected  and  reviewed 
the  cases  upon  this  branch  of  infancy  law. 

It  is  not  difficult  to  understand  the  supineness,  the  “passive 
resistance”  it  may  be,  of  this  “exceedingly  tolerant”  man,  or 
that,  surrounded  as  he  always  was  by  his  wife’s  relatives,  he  would 
be  patient  and  long-suffering  for  the  sake  of  peace.  I can  find 
nothing  more  in  point  than  the  language  of  Lord  Justice  Mellish 
in  the  Hawksworth  case,  where  he  says,  L.R.  6 Ch.  at  p.  545:  “I 
fear  that  we  should  be  doing  much  mischief  if  we  were  to  hold 
out  encouragement  to  persons  to  think  that  if  they  get  hold  of 
a child  of  tender  years  they  may,  by  educating  it  for  a longer  or 
shorter  period  of  time  in  their  own  religion,  secure  that  the  child 
shall  be  educated  in  that  religion  instead  of  the  religion  of  its 
father” — observations  which  were  quoted  with  approval  by  Lind- 
ley,  L.J.,  in  giving  judgment  in  In  re  McGrath,  [1893]  1 Ch.  at 
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p.  151.  The  father  was  careful  to  remove  his  daughter  from  the 
care  and  influence  of  her  mother  before  she  was  eight  years  of  age. 
As  to  his  wishes  and  purpose,  we  are  not  left  in  doubt. 

I think  the  appeal  should  be  dismissed  with  costs. 


Rose,  J. : — The  applicant  is  by  nature  and  by  statute — R.S.O. 
1914,  ch.  153,  sec.  28 — the  guardian  of  the  infant,  and,  as  such, 
is  entitled  to  its  custody  and  to  the  assistance  of  the  Court  in 
the  assertion  of  her  right,  unless  the  Court  is  constrained  to  with- 
hold its  aid,  having  regard  either  to  the  welfare  of  the  infant 
and  the  conduct  of  the  mother — sec.  2 — or  to  the  religion  of  the 
deceased  father,  or  to  his  wishes  in  respect  of  the  religious  faith 
of  the  child — see  sec.  36.  The  respondent  contends  that,  having 
regard  to  all  these  things,  the  Court  ought  not  to  interfere,  but 
ought  to  leave  the  infant  in  the  custody  of  the  aunt.  Regarding  the 
welfare  of  the  child,  the  respondent  asserts,  what  seems  to  be 
true,  that  the  child  is  well  cared  for  where  she  is.  The  respondent 
also  asserts  that  the  mother  is  not  in  a position  to  give  the  child 
a comfortable  home,  and  that  her  habits  are  such  as  to  make  it 
undesirable  that  the  child  should  be  with  her. 

“The  Court  will  not  interfere  with”  (the  mother)  “arbitrarily, 
and  will  support  her  and  give  effect  to  her  views  and  wishes  unless 
it  becomes  the  duty  of  the  Court  towards  the  child  to  refuse  so  to 
do:”  per  Lindley,  L.J.,  in  The  Queen  v.  Barnardo,  [1891]  1 
Q.B.  194,  at  p.  211;  and  the  evidence  as  to  the  mother’s  inability 
and  unfitness  properly  to  maintain  the  child  ought  to  be  examined 
critically  with  a view  to  seeing  whether  the  respondent  has  sus- 
tained her  attack : see  Re  Gefrasso,  36  O.L.R.  630.  The  respondent 
is  not  in  a position  to  call  upon  the  mother  to  establish  her  ability 
and  fitness,  as  she  would  be  if  she  were  a legal  guardian — In  re 
McGrath,  [1893]  1 Ch.  143,  at  p.  147— or,  if  sec.  4 of  the  Appren- 
tices and  Minors  Act,  R.S.O.  1914,  ch.  147,  applied:  Re 
D\ Andrea,  37  O.L.R.  30,  31  D.L.R.  751. 

However,  without  attaching  any  great  weight  to  this  question 
of  onus,  I have  come  to  the  conclusion  that  it  is  not  safe  to  rely 
upon  the  affidavits  filed  upon  behalf  of  the  respondent.  These 
affidavits  contain  much  that  is  hearsay,  and  that  the  witnesses 
would  not  have  been  allowed  to  depose  to  at  a trial : they  display 
an  animus,  and  a willingness  to  make  extreme  statements,  that 
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cause  one  to  view  with  suspicion  everything  that  is  contained 
in  them;  some  of  them  consist  principally  in  the  statement 
that  the  facts  stated  by  the  child’s  aunt,  Hannah  Taggart,  are 
true,  although  Hannah  Taggart’s  affidavit  contains  some  state- 
ments on  information  and  belief,  the  name  of  the  informant  not 
being  given,  and  some  statements,  not  said  to  be  on  information 
and  belief,  but  which,  obviously,  cannot  be  within  her  knowledge, 
e.g.,  that  her  brother  never  attended  his  wife’s  church  and  never 
consented  that  his  children  should  be  brought  up  in  his  wife’s 
religion;  one  affidavit,  that  of  the  minister  of  the  church  attended 
by  Hannah  Taggart,  deposes  to  an  occurrence  which  Hannah 
Taggart  on  her  cross-examination  says  the  deponent  did  not 
witness;  another  affidavit  tells  a story,  which  I find  it  very  hard 
to  believe,  about  an  occasion  on  which  the  mother  invited  the 
deponent  to  drink  with  her  at  a very  respectable  hotel  in  Toronto. 

It  may  be,  as  was  suggested  by  Dodd,  J.,  in  In  re  Story,  [1916] 
2 I.R.  328,  at  p.  353,  that  these  affidavits  were  drafted  for  the 
witnesses,  and  do  not  shew  them  at  their  best;  but,  whether  they 
shew  them  at  their  best  or  at  their  worst,  I cannot  think  that 
they  ought  to  be  taken  as  a sufficient  foundation  for  a holding 
that  the  applicant’s  habits  are  such  as  to  disentitle  her  to  the 
custody  of  her  child.  However,  these  affidavits  do  not  stand 
uncontradicted.  Apart  from  the  applicant’s  denial  of  the  charges, 
there  are  the  cross-examination  of  Hannah  Taggart  and  certain 
affidavits  from  witnesses,  some  of  whom,  no  doubt,  are  by  reason 
of  their  relationship  prejudiced  in  favour  of  the  applicant,  but 
others  of  whom  cannot  be  supposed  to  be  so  prejudiced.  The 
cross-examination  seems  to  me  greatly  to  weaken,  if  it  does  not 
quite  destroy,  Hannah  Taggart’s  evidence  that  the  applicant 
was  sometimes  drunk;  and  drunkenness  is  the  main  accusation. 
Miss  Taggart  is  a total  abstainer,  and,  as  far  as  she  knows,  all 
her  relatives  have  always  been  total  abstainers,  and  I am  inclined 
to  think  that  she  is  not  quite  competent  to  distinguish  between 
taking  a drink  and  becoming  drunk.  At  all  events,  it  seems 
dangerous  to  rely  upon  her  statement  that  Mrs.  Taggart’s  con- 
dition on  a certain  occasion,  was  “a  good  illustration  of  the  way 
she  got  while  she  was  drunk,”  when  we  have  the  evidence  of  an 
acquaintance  (Mrs.  Bolton)  who,  speaking  of  that  occasion,  says, 
“Mrs.  Taggart  came  over  and  kissed  me,  and  I know  that  she 
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was  not  drunk,  and,  so  far  as  I could  see,  there  was  no  sign  of 
her  having  taken  intoxicating  liquor  of  any  kind/7  and  the  evi- 
dence of  another  lady,  Mrs.  Middleton,  an  officer  of  the  Women’s 
Branch  of  the  Independent  Order  of  Oddfellows,  who,  in  connection 
with  the  relief  work  of  that  society,  called  on  the  same  occasion, 
talked  to  Mrs.  Taggart  for  several  minutes,  and  says:  “I  could 
see  no  sign  of  liquor  whatever  about  her.  She  was  not,  as  far  as 
I could  see,  to  any  extent  under  the  influence  of  liquor,  and  had 
not,  as  far  as  I know,  been  drinking  liquor  of  any  kind.  She 
appeared  quite  normal.”  There  is  other  evidence  both  ways, 
as  to  the  particular  occasion,  just  as  there  is  other  evidence, 
both  ways,  as  to  the  plaintiff’s  general  character  for  sobriety, 
and  I refer  to  the  one  occasion  merely  to  shew  that  there  is  much 
to  be  said  against  accepting  the  judgment  of  those  who  find  fault 
with  the  applicant’s  conduct  at  a time  as  to  which  theirs  is  not 
the  only  evidence,  and  to  draw  the  inference,  which  I think  ought 
to  be  drawn,  that  it  is  equally  dangerous  to  accept  their  judgment 
as  to  her  behaviour,  generally,  or  on  occasions  as  to  which  no 
evidence  but  theirs  is  forthcoming. 

There  is  much  evidence,  from  persons  who  had  good  opportu- 
nity for  observation,  that  the  applicant  is  of  good  character  and 
sober  habit;  probably  this  evidence,  being  general,  is  not  to  be 
accepted  without  question;  but,  on  the  whole,  it  strikes  me  as 
being  quite  as  reliable  as  the  evidence  to  the  contrary  effect. 

One  other  matter  is  to  be  referred  to  in  this  connection.  In 
November,  1915,  the  applicant,  who  was  then  living  with  her 
husband  in  Ottawa,  came  to  Toronto  to  visit  her  husband’s 
sisters,  bringing  her  three  children  with  her.  While  she  was  here, 
the  husband  wrote  to  one  of  his  sisters  a letter  in  which  he  used 
some  very  coarse  language  and  said  that  his  wife  was  a “booze- 
fighter,”  and  that  he  wanted  his  sister  to  try  to  reclaim  her, 
that  he  desired  his  sister  to  hold  Estelle  (Stella),  and  that  he 
feared  his  wife’s  days  of  living  with  him  were  about  over,  and 
that  if  she  did  not  “brace  up  ” then  she  was  not  likely  to  get  another 
chance.  Mrs.  Taggart  returned  to  Ottawa,  taking  the  children. 
Then,  in  January,  1916,  Taggart  came  to  Toronto,  bringing 
Stella  and  taking  her  to  his  sister’s  house.  He  lived  with  his 
sister  for  a time  until  his  wife  came  to  Toronto,  when  he  and 
she  again  lived  together  until  his  death  in  February,  1917,  Stella 
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remaining  with  the  aunt — whether,  as  the  mother  says,  with  her 
consent,  or,  as  the  aunt  says,  without  it,  is  not  clear.  While 
Mr.  and  Mrs.  Taggart  were  so  living  together,  and  about  June, 
1916,  Taggart  told  an  information  officer  of  the  Juvenile  Court 
that  his  wife  drank  and  neglected  the  children,  and  that  that  was 
why  he  had  left  Stella  with  her  aunt,  and  he  also  sent  to  the  society 
a memorandum  that  he  wished  the  child  to  be  under  the  guar-- 
diansliip  of  his  sister,  as  he  considered  it  “better  both  from  a 
physical  and  moral  standpoint.’ 7 I take  it  that  neither  the  letter, 
the  statement  to  the  information  officer,  nor  the  memorandum, 
is  evidence  against  the  wife:  but  they  have  been  received,  perhaps 
because  it  was  thought  that  they  might  be  considered  in  a matter 
in  which  the  Court  is  called  upon  to  exercise  its  discretion.  How- 
ever, they  are  not  evidence  on  oath,  and  are  subject  to  three  re- 
marks: first,  that  Taggart  did,  after  the  letter,  live  with  his  wife; 
second,  that  it  is  suggested  that  he  was  suffering  from  the  disease 
which  caused  his  death  and  which  may  have  made  him  irrational ; 
and,  third,  that  a man  who  would  write  about  his  wife,  using  the 
language  that  I have  referred  to  but  have  not  quoted,  is  not 
likely  to  be  genuinely  solicitous  about  the  moral  influences  sur- 
rounding his  children.  The  letter,  at  all  events,  is  perhaps 
indicative  as  much  of  some  feud  with  his  wife’s  relatives  as  of  a 
deliberate  judgment  upon  the  character  of  the  wife. 

“The  Court  must  exercise  this  jurisdiction  with  great  care, 
and  can  only  act  where  it  is  shewn  that  either  the  conduct  of 
the  parent,  or  the  description  of  person  he  is,  or  the  position  in 
which  he  is  placed,  is  such  as  to  render  it  not  merely  better,  but 
— I will  not  say  ‘essential,’  but — clearly  right  for  the  welfare 
of  the  child  in  some  very  serious  and  important  respect  that  the 
parent’s  rights  should  be  suspended  or  superseded:”  The  Queen 
v.  Gyngall,  [1893]  2 Q.B.  232,  242.  “Misconduct,  or  unmindful- 
ness of  parental  duty,  or  inability  to  provide  for  the  welfare  of 
the  child,  must  be  shewn  before  the  natural  right  can  be  displaced : ” 
In  re  O’Hara , [1900]  2 I.R.  232,  240;  Re  Faulds,  12  O.L.R.  245. 

If  the  foregoing  quotations  correctly  set  forth  the  way  in. 
which  the  Court  ought  to  proceed,  I think  we  should  say  in  this 
case  that  no  such  misconduct  on  the  part  of  the  mother  has  been 
made  out  as  will  disentitle  her  to  the  aid  of  the  Court.  In  The 
Queen  v.  Barnardo,  [1891]  1 Q.B.  194,  the  mother’s  wishes  pre- 
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vailed,  although  her  life  was  for  some  years  open  to  reproach, 
her  habits  were  rough,  her  means  of  living  were  slender  and  pre- 
carious, and,  if  judged  by  an  austere  standard,  she  was  certainly 
not  the  person  one  would  select  to  take  care  of  and  educate  a 
boy  of  eleven  or  twelve  years  old.  Lord  Coleridge,  C.J.,  said 
(p.  199) : “We  have  not,  however,  to  select,  and  her  moral  short- 
comings are,  in  our  opinion,  very  far  short  of  the  point  which 
would  justify  a Court  in  depriving  her  of  the  custody  and  control 
of  her  child,  if  she  had  it,  and  if  the  sole  question  before  us  were 
whether  or  not  she  was  to  be  continued  in  the  enjoyment  of  it.” 
So  much  for  the  mother’s  character.  Now  as  to  her  ability: 
she  has  to  earn  her  own  living  and  is  not  making  much  money; 
she  lives  in  a house  in  Toronto,  leased  by  a sister,  who  rents  some 
of  the  rooms  to  lodgers;  there  also  live  there  another  sister  and 
her  husband  and  a brother  and  his  wife;  a sister  who  lives  in  Otta- 
wa says  she  is  worth  between  $20,000  and  $30,000  and  is  quite 
willing  to  give  the  applicant  “any  assistance  she  may  require 
to  maintain  and  educate  Stella;”  her  mother,  who  also  lives  in 
Ottawa,  says  that  she  is  “willing  and  able  to  see  that  Stella  is 
well  looked  after  and  educated.”  Mrs.  Taggart  swears  that  her 
other  three  children  are  living  with  her,  and  are  comfortably 
looked  after  by  her  and  her  sisters;  that  her  mother  and  sisters 
help  her;  that  a brother  in  Ottawa,  who  is  well  off,  has  promised 
to  help  her  to  educate  and  maintain  her  children;  and  that, 
through  her  own  efforts  and  the  assistance  she  will  get  from  her 
brothers  and  sisters,  she  will  be  quite  able  to  maintain  her  children, 
including  the  one  in  question.  This  statement  is  not  denied.  Miss 
Hannah  Taggart  and  one  of  her  sisters  own  a house  in  Toronto 
said  to  be  worth  $4,500,  mortgaged  for  $800;  they  rent  a portion 
of  it  to  another  sister  and  her  son,  and  they  have  a niece  boarding 
with  them.  What  income  Miss  Hannah  Taggart  has  does  not 
appear,  but  she  says  she  is  “able  and  willing  to  keep  Stella  and 
send  her  to  school  and  educate  her  according  to  her  station  in 
life.”  Upon  this  evidence  it  is  probable  that  the  infant’s 
material  wants  will  be  no  better  supplied  by  her  mother  than  by 
her  aunt;  but,  putting  it  as  favourably  as  possible  for  the  aunt, 
it  does  not  appear  that  the  child  will  be  so  much  better- cared 
for  by  the  aunt  that  she  ought,  on  that  account,  to  be  kept  away 
from  her  mother. 
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To  adopt  the  language  of  Lord  Ashbourne,  C.,  in  In  re  O'Hara, 

1 1900]  2 I.R.  232,  at  pp.  238,  239:  “Even  if  the  question  was  the 
balance  of  one  home  against  another,  that  is  a topic  to  which  I 
would  not  attach  much  weight;  possibly,  if  she  were  to  be  left 
with”  (her  aunt)  “her  clothes  and  food  might  be  a little  better; 
but  that  is  not  the  point.  The  point  is  that  a mother,  who  has 
honestly  striven  to  discharge  her  duty,  is  asking  to  have  the  custody 

of  her  child;  and her  position  as  the  mother  cannot  be 

disregarded,  except  for  the  strongest  reasons.” 

The  most  difficult  question  in  the  case  is  the  application  of 
the  rule  that  “the  Court,  or  any  persons  who  have  the  guardian- 
ship of  a child  after  the  father’s  death,  should  have  sacred  regard 
to  the  religion  of  the  father  in  dealing  with  the  child;  and,  unless 
under  very  special  circumstances,”  (should  ) “see  that  the  child 
is  brought  up  in  the  religious  faith  of  the  father,  whatever  that 
religious  faith  may  have  been:”  Hawksworth  v.  Hawksworth, 
L.R.  6 Ch.  539,  542.  The  rule  is  undoubted.  How  is  it  to  be 
applied?  If  it  has  ever  been  applied  by  taking  the  child  away 
from  the  surviving  mother,  or  by  refusing  to  aid  her  in  her  asser- 
tion of  her  right  to  the  custody,  that  application  of  it  was  in  some 
case  other  than  those  that  have  been  referred  to.  In  the  Hawks- 
worth case  there  was  simply  a direction  that  the  mother  should 
bring  up  the  child  in  the  father’s  religion.  In  In  re  Agar-Ellis, 
Agar-Ellis  v.  Lascelles,  10  Ch.  D.  49,  an  action  brought  by  the 
father,  there  was  simply  an  injunction  restraining  the  mother 
from  causing  the  children  to  practise  her  religion.  In  Austin 
v.  Austin,  34  L.L  Ch.  499,  the  child  was  left  with  the  surviving 
mother,  but  there  was  a declaration  that,  when  the  child  became 
capable  of  receiving  religious  instruction,  it  ought  to  be  educated 
in  the  father’s  faith,  and  a direction  that,  when  it  attained  the 
age  of  seven,  further  application  should  be  made  respecting  the 
guardianship  and  education  and  religious  instruction.  In  In 
re  Montagu,  28  Ch.  D.  82,  the  application  was  by  testamentary 
guardians  appointed  by  the  father.  No  order  was  made  as  to 
the  custody  of  the  children,  but  there  was  a declaration  that 
they  ought  to  be  brought  up  in  the  religion  of  the  father.  In 
In  re  Scanlan  Injants,  40  Ch.  D.  200,  the  Court  appointed  guar- 
dians of  the  faith  of  the  deceased  father  to  act  with  the  mother, 
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and  made  a direction  that  the  children  should  be  brought  up  in 
that  faith. 

In  In  re  Nevin,  [1891]  2 Ch.  299,  the  father,  a Protestant, 
and  the  mother,  a Roman  Catholic,  were  both  dead,  and  the  child 
was  in  the  custody  of  a Protestant  cousin  of  the  mother,  to  whose 
care  she  had  been  commended  by  the  father,  and  with  whom  she 
had  been  left  by  the  mother,  who  survived  the  father.  The 
application  was  for  the  purpose  of  giving  effect  to  an  ante-nuptial 
agreement  that  the  child  should  be  a Roman  Catholic.  Really 
all  that  was  decided  was,  that  the  agreement  did  not  bind  the  father, 
and  that  the  Court  was  not  obliged  to  do  what  it  was  satisfied 
was  not  for  the  child’s  benefit — to  take  her  away  from  a kind 
friend  for  the  mere  purpose  of  having  her  brought  up  in  another 
branch  of  the  Christian  religion. 

In  In  re  McGrath,  [1893]  1 Ch.  143,  the  father  and  mother 
were  Roman  Catholics,  but  after  the  father’s  death  the  mother 
changed  her  religion.  There  were  five  children.  The  eldest  boy, 
with  the  father’s  consent,  had  been  sent  to  a Protestant  institution, 
and  at  the  date  of  the  application  professed  himself  a Protestant. 
The  eldest  girl,  who  would  soon  be  in  a position  to  earn  her  own 
living,  made  the  same  profession.  The  application  was  to  remove 
a Protestant  guardian,  appointed  by  the  mother  for  the  three 
younger  children,  or  to  appoint  additional  guardians,  upon  the 
guardian  appointed  by  the  mother  undertaking  to  bring  the  chil- 
dren up  as  Roman  Catholics.  The  children  being  without  property, 
the  Court  had  no  power  to  provide  a scheme  for  their  education, 
and  it  refused  to  change  the  guardian.  The  rule  as  to  the  child 
being  brought  up  in  the  father’s  religion  was  recognised,  and  it 
was  pointed  out  that  a consequence  of  that  rule  sometimes  is 
that  a widow  finds  herself  “compelled  to  bring  up  her  child  in  a 
religion  which  she  abhors;”  but  it  was  also  pointed  out  that  the 
rule  “is  not  so  rigid  as  to  compel  the  Court  to  order  children 
to  be  brought  up  in  the  religion  of  their  deceased  father,  regardless 
of  the  consequences  to  themselves.”  Taking  all  the  circumstances 
into  consideration,  including  the  circumstance  that  to  make  the 
order  would  cause  the  younger  children  to  be  brought  up  in  a 
religion  different  from  that  of  their  eldest  brother  and  eldest 
sister,  the  Court  refused  the  application,  and  did  not  exact  the 
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undertaking  which  the  guardian  was  willing  to  give  rather  than 
have  the  children  removed. 

In  Re  Faulds,  12  O.L.R.  245,  the  father  was  applying  for  the 
custody  of  his  child,  and  the  Court  enforced  his  right.  There  is 
a reference  to  some  of  the  cases  which  express  the  reluctance  of 
the  Court  to  separate  brothers  and  sisters. 

Re  Clarke,  36  O.L.R.  498,  31  D.L.R.  271,  was  a case  in  which 
it  was  held  that  the  father,  under  all  the  circumstances,  was 
precluded  from  capriciously  and  against  the  interest  of  the  chil- 
dren revoking  certain  adoption  agreements  he  had  entered  into, 
and  resuming  the  custody  of  the  children. 

In  In  re  Story,  [1916]  2 I.R.  328,  the  applicant  was  the  father, 
the  respondent  was  the  mother.  The  interests  of  the  children 
were  best  served  by  leaving  them  with  the  mother,  and  the  Court 
refused  to  remove  them  from  her  custody.  The  parents  were 
of  different  religious  beliefs,  but  the  Court  was  not  “ asked  to 
make  any  order  as  to  the  religious  instruction  of  the  children,  counsel 
for  the  applicant  recognising  how  futile  it  would  be  to  attempt 
to  compel  the  mother  to  instruct  the  children  in  any  other  religion 
than  that  in  which  she  herself  (believed) , and  in  which  they  (had) , 
with  the  father’s  express  consent,  been  baptised.”  Gibson,  J., 
thus  states  the  law  (p.  343) : “The  Court  is  not  at  liberty  to  con- 
sider what  religion  is  best  for  the  infant;  it  can  only  decide  as 
to  its  well-being,  as  a whole,  acting  as  a judicious  parent,  without 
bias.  If  the  interest  of  the  child,  so  considered,  is  incompatible 
with  the  exercise  of  the  paternal  right,  the  former  must  prevail.” 

1 do  not  find  in  the  cases  anything  at  variance  with  Mr. 
Justice  Gibson’s  statement  just  quoted,  which  seems  to  put  the 
law  succinctly  and'  accurately. 

Now  in  this  case  we  have  the  facts  that  the  evidence  fails 
(in  my  opinion)  to  shew  that  the  mother  is  not  a fit  person  to 
have  the  custody  of  the  child ; that  it  is  not  shewn  that  any  great 
material  advantage  will  accrue  to  the  child  from  being  left  with 
her  aunt;  that,  other  things  being  equal,  a child  is  best  cared  for 
by  its  mother;  that  the  other  children  are  with  the  mother;  and 
that,  if  the  child  remains  where  she  is,  she  will  probably  develope 
an  aversion  to  her  mother  and  become  estranged  from  her  sisters 
and  her  brother,  both  by  her  surroundings  and  by  her  religious 
beliefs.  I think  that  her  interest  demands  that  she  should  be 
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restored  to  her  mother;  and,  recognising,  as  in  the  Story  case, 
the  futility  of  ordering  a woman  whose  circumstances  are  such 
as  those  of  the  applicant  to  cause  the  child  to  be  brought  up  in 
the  father’s  religion,  I would  make  no  direction  as  to  education. 
In  re, McGrath,  already  referred  to,  seems  to  me  to  be  a strong 
authority  for  the  adoption  of  this  course. 

If  Miss  Hannah  Taggart  so  desired,  leave  might  be  reserved 
to  her  to  apply,  in  case  at  any  time  she  thinks  she  has  satisfactory 
evidence  that  the  mother  is  so  living  as  to  make  it  undesirable 
that  this  child  or  any  of  the  other  children  should  be  taken  from 
her. 

The  Court  being  divided,  the  appeal  was  dismissed  with  costs. 

[January  18,  1918.  Upon  motion  by  Margaret  Taggart,  the  same  counsel 
appearing,  the  Court  (Mulock,  C.J.Ex.,  Olute,  Riddell,  Sutherland,  and 
Kelly,  JJ.)  granted  leave  to  appeal  to  the  Supreme  Court  of  Canada.] 


[APPELLATE  DIVISION.] 

Ross  v.  Scottish  Union  and  National  Insurance  Co. 

Insurance  (Fire) — Separate  Policies  Covering  Block  of  Houses  under  one  Roof — 

Insurance  for  Three  Years , “ while  Occupied  by as  a Dwelling” — 

Fire  Occurring  while  some  of  Houses  Unoccupied — One  House  Used  and 
Occupied  as  Combined  Store  and  Dwelling — Action  upon  Policies— 
Failure  as  to  Houses  Specified — Effect  of  Vacancy  as  to  Occupied  Houses — 
Change  Material  to  the  Risk  not  Notified — Statutory  Condition  2 (Insurance 
Act,  sec.  19 If) — Finding  of  Jury  as  to  Materiality — Evidence  to  Support — 
Insurance  Act,  sec.  156  (6) — Effect  of  Occupation  of  one  House  Partly  as 
Store — Proofs  of  Loss — Interest — Transfer  of  Interest  in  Insured  Property — ■ 
Opinion-evidence— Excessive  Number  of  Witnesses  Called — Evidence  Act, 
R.S.O.  191  J),  ch.  76,  sec.  10 — Trial— Question  Left  to  Jury — Method 
Adopted. 

Ten  houses,  in  a row  and  under  one  roof,  were  each,  by  ten  separate  policies 
issued  by  the  defendants,  insured  against  fire  for  three  years,  “while 

occupied  by as  a dwelling,”  A fire  occurred  while  the  policies  were 

current;  at  the  time  of  the  fire,  some  of  the  houses  were  unoccupied,  and 
one  was  occupied  and  used  as  a combined  store  and- dwelling,  never  having 
been  occupied  as  a dwelling  only.  All  had  been  at  some  time  occupied. 
An  action  upon  the  ten  policies  was  tried  by  a Judge  and  jury;  the  jury,  in 
answer  to  questions,  made  findings  in  favour  of  the  plaintiffs,  as  the  owners 
of  the  houses;  and  the  trial  Judge  directed  judgment  to  be  entered  for  the 
plaintiffs  for  the  full  amounts  of  the  policies: — • 

Held,  upon  the  defendants’  appeal,  that  the  action  failed  as  to  the  house  not 
occupied  exclusively  as  a dwelling;  and  (Rose,  J.,  dissenting)  as  to  the  houses 
unoccupied  at  the  time  of  the  fire. 

Discussion  as  to  the  meaning  and  effect  of  the  words  “while  occupied  by 

as  a dwelling,”  having  regard  to  the  fact  that  the  blank  was  not  filled 
up. 
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As  to  the  effect  of  the  vacancy  of  some  of  the  houses  upon  the  insurance  of 
the  occupied  houses,  regarded  as  a change  material  to  the  risk,  of  which 
notice  had  not  been  given  to  the  defendants  (statutory  condition  2),  the 
Court  was  divided: — 

Held,  by  Meredith,  C.J.C.P.,  and  Rose,  J.,  that  there  was  evidence  to 
support  the  finding  of  the  jury  that  the  change  was  not  material  to  the 
risk  (Insurance  Act.  sec.  156  (6)),  and  the  Court  should  not  interfere  with 
the  finding. 

Per  Riddell,  J.,  that  the  fact  that  the  houses  occupied  as  dwellings  at  the  time 
of  the  fire  had  been  vacant  at  some  time  did  not  vitiate  their  insurance- — 
the  insurance  was  dormant  during  the  vacancy  and  revived  when  occupa- 
tion was  renewed;  but  statutory  condition  2 applied;  the  evidence  that  the 
change,  when  some  of  the  houses  became  vacant,  was  a change  material  to 
the  risk,  was  overwhelming  and  uncontradicted;  and  the  finding  of  the 
jury  must  be  set  aside. 

Per  Lennox,  J.,  that  the  vacancy  of  some  of  the  houses  did  not  constitute  a 
change  material  to  the  risk  so  as  to  make  statutory  condition  2 applicable , 
but  there  was  no  evidence  to  sustain  the  finding  of  the  jury  that  the  plain- 
tiffs did  not  procure  insurance  upon  the  building  used  as  store  and  dwelling 
representing  it  as  a dwelling;  that  building  was  used  and  occupied  as  a 
store  and  dwelling  without  notice  to  the  defendants;  and  that  was  a change 
material  to  the  risk,  which  vitiated  all  the  policies. 

McKay  v.  Norwich  Union  Insurance  Co.  (1895),  27  O.R.  251,  and  London 
Assurance  Corporation  v.  Great  Northern  Transit  Co.  (1899),  29  S.C.R.  577, 
referred  to. 

In  the  result,  the  judgment  below  was  reversed  as  to  the  policies  covering  the 
unoccupied  houses  and  the  combined  store  and  dwelling,  and  affirmed  as 
to  the  other  houses. 

Upon  the  plaintiffs’  cross-appeal,  it  was  held  by  Meredith,  C.J.C.P.,  that 
the  plaintiffs  were  not,  and  by  Rose,  J.,  that  the  plaintiffs  were,  entitled 
to  interest  upon  the  amounts  recovered,  from  the  dajr  on  which  they 
became  entitled  to  sue. 

An  objection  made  by  the  defendants  as  to  alleged  transfers  of  interests  in 
the  property  insured  was  overruled. 

Also  objections  as  to  the  proofs  of  loss. 

It  was  held,  b}r  Rose,  J.,  that  there  should  be  a new  trial  on  the  question  of  the 
amount  of  the  loss — more  than  three  witnesses  entitled  to  give  opinion- 
evidence  having  been  examined  at  the  trial  on  behalf  of  the  plaintiffs, 
without  the  leave  of  the  trial  Judge:  Evidence  Act,  R.S.O.  1914,  ch.  76, 
sec.  10. 

Remarks  by  Lennox,  J.,  upon  the  method  adopted  by  the  trial  Judge  in 
leaving  questions  to  the  jury. 

An  action  brought  by  S.  M.  Ross,  Max  Ross,  and  Becky 
Langbond,  to  recover  their  money-loss  by  reason  of  the  des- 
truction by  fire  of  buildings  which  had  been  insured  by  the  defend- 
ants. 

The  buildings  consisted  of  a row  of  ten  two-storey;  brick- 
fronted,  wooden  buildings.  The  building  at  one  end  of  the 
row  was,  as  to  the  first  storey,  a shop,  and,  as  to  the  second  storey, 
a dwelling.  The  other  nine  buildings  were  dwellings.  The  in- 
surance was  evidenced  by  ten  policies  dated  the  9th  May,  1913, 
one  on  each  building,  identical  in  form  and  in  amount,  $1,200, 
for  the  term  of  three  years  from  the  8th  May,  1913.  The  policies 
were  renewed  for  a further  term  of  three  years,  by  renewal  re- 
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ceipts  dated  the  3rd  May,  1916.  The  buildings  were  destroyed 
by  fire  on  the  29th  August,  1916.  Four  or  five  of  the  dwellings 
were,  at  the  time  of  the  fire,  and  had  been  for  some  months  before, 
unoccupied.  There  was  a clause  in  the  policies  which  apparently 
limited  the  insurance  so  as  not  to  cover  the  buildings  unless 
occupied  as  dwellings. 


The  action  was  tried  by  Beitton,  J.,  and  a jury,  at  Toronto. 

The  questions  left  to  the  jury  were  arranged  under  two  heads: 
questions  framed  by  R.  McKay , K.C.,  counsel  for  the  defendants; 
and  questions  framed  by  H.  J.  McDonald , counsel  for  the  plain- 
tiffs. The  questions  and  answers  were  as  follows: — 

Mr.  McKay’s  Questions. 

1.  Did  the  plaintiffs  insure  the  corner-store  representing  it 
as  a dwelling?  A.  No. 

(6)  Was  this  a material  representation? 

2.  Were  the  vacancies  which  existed  in  the  houses  a material 
change  in  the  risk?  A.  No. 

3.  Was  the  statement  in  the  proof  of  loss  that  the  plaintiffs 
were  the  owners  of  the  property,  and  that  no  other  person  except 
John  Mooney  had  any  interest  therein  at  the  time  of  the  fire, 
false  to  the  knowledge  of  the  parties  making  the  declaration  or 
any  of  them?  A.  No,  not  intentionally. 

4.  What  was  the  amount  of  the  loss  by  fire  on  each  of  the 
properties,  namely,  each  of  the  houses  and  the  store?  A.  $1,200 
for  each  of  the  ten  policies  or  $12,000  in  all. 

Mr.  McDonald’s  Questions. 

1.  Was  there  any  concealment  or  misrepresentation  by  the 
plaintiffs  material  to  the  risk  at  the  time  the  policies  were  placed? 
If  so,  in  what  respect?  A.  No. 

2.  Was  the  risk  which  the  defendants  took  when  the  policies 
were  placed  materially  increased  by  reason  of  any  of  the  insured 
premises  being  vacant  at  the  date  of  the  fire?  A.  No. 

3.  Did  the  plaintiff  S.  M.  Ross  give  the  deed  to  Joe  Shifman 
as  security  for  a loan?  A.  Yes. 

4.  Was  S.  M.  Ross  entitled,  at  the  date  of  the  fire,  to  a re- 
conveyance of  his  interest  in  the  said  lands?  A.  Yes. 
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5.  Did  the  defendants,  within  a reasonable  time,  take  objection 
to  the  sufficiency  of  the  proofs  of  loss  of  the  assured?  A.  No. 

(6)  Were  such  proofs  furnished  in  good  faith?  A.  Yes. 

6.  Did  the  plaintiffs  commit  fraud  or  perjury  in  the  making 
of  the  declaration  attached  to  the  said  proofs?  A.  No. 

Upon  these  answers,  the  trial  Judge  directed  judgment  to 
be  entered  for  the  plaintiffs  for  the  recovery  of  $12,000;  and  the 
defendants  appealed  from  the  judgment.  There  was  also  a 
cross-appeal  by  the  plaintiffs  for  the  allowance  of  interest. 
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October  22  and  23.  The  appeal  and  cross-appeal  were  heard 
by  Meredith,  C.J.C.P.,  Riddell,  Lennox,  and  Rose,  JJ. 

R.  McKay,  K.C.,and  Shirley  Denison,  K.C.,for  the  appellants. 
The  evidence  shewed  that,  at  the  time  of  the  fire, four  of  the  houses 
covered  by  the  policies  had  been  vacant  for  a period  of  not  less 
than  eight  months.  The  defendants  insured  the  houses  only 
while  they  were  occupied;  this  was  the  contract.  Therefore  the 
assured  should  not  recover  on  them  at  least.  This  vacancy  con- 
stituting a change  material  to  the  risk,  the  assured  should  not 
recover  at  all:  McKay  v.  Norwich  Union  Insurance  Co.  (1895), 
27  O.R.  251;  London  Assurance  Corporation  v.  Great  Northern 
Transit  Co.  (1899),  29  S.C.R.  577.  The  appellants  insured  only 
dwelling-houses,  whereas  one  of  the  premises  was  a store,  used 
and  occupied  as  such,  and  the  risk  on  a store  is  a different  risk  from 
that  upon  a dwelling-house.  This  was  a material  circumstance 
that  avoided  all  the  policies;  it  amounted  to  a misrepresenta- 
tion of  the  risk;  and  the  plaintiffs  could  not  recover.  The  proofs 
of  loss  were  insufficient.  Four  witnesses  giving  opinion-evidence 
were  put  in  the  box  without  leave  being  obtained : Rice  v.  Sockett 
(1912),  27  O.L.R.  410,  8 D.L.R.  84.  The  deed  from  Ross  to 
Shifman  avoided  the  policy,  under  the  third  statutory  condi- 
tion. The  amount  awarded  was  too  great,  as  the  buildings  were 
dilapidated  and  unoccupied. 

H.  J.  McDonald  and  C.  W.  Moorehead,  for  the  plaintiffs, 
respondents.  As  to  the  expert  witnesses,  only  two  of  those  ob- 
jected to  were  such.  The  jury  found  as  a fact  that  there  had  been 
no  change  material  to  the  risk;  and,  as  there  was  evidence  upon 
which  they  could  so  find,  their  finding  should  not  be  disturbed. 
There  was  no  misrepresentation.  The  appellants  knew  or  should 
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have  known,  when  the  insurance  was  put  on,  that  the  buildings 
were  unoccupied.  The  assignments  did  not  divest  Ross  of  in- 
surable interest:  Wade  v.  Rochester  German  Fire  Insurance  Co. 
(1911),  23  O.L.R.  635.  The  plaintiffs  should  be  allowed  interest 
from  the  13th  December,  1916:  City  of  London  v.  Citizens  Insur- 
ance Co.  (1887),  13  0.R.  713. 

McKay,  in  reply,  contended  that  no  interest  should  be  allowed, 
because  the  proofs  of  loss  were  defective. 

November  23.  Meredith,  C.J.C.P.: — The  plaintiffs,  having 
insured  houses  against  injury  by  fire  whilst  occupied,  seek,  as  to 
some  of  them,  to  recover,  in  this  action,  compensation  for  injury  to 
these  houses  by  a fire  which  occurred  when  they  were  unoccupied. 
How  is  it  possible  that  they  can  so  recover?  The  “ subject- 
matter”  of  the  insurance  was  occupied  houses,  no  others  were 
within  the  insurance  contract.  The  bargain  which  the  parties 
made  is  the  only  bargain  which  the  Court  can  enforce. 

Mr.  McDonald  exhausted  all  possible  contentions  in  support 
of  the  claim : but  none  of  them  comes  anywhere  near  dislodging 
the  defendants  from  their  stand  upon:  “That  is  your  contract.” 

No  application  in  writing  was  proved,  or  appears  to  have  been 
made,  for  the  insurance;  nor  has  any  verbal  application  incon- 
sistent with  the  words  of  the  policies  been  proved.  It  is  true 
that  the  insurance  was  for  a fixed  period,  at  a fixed  premium; 
and  that  the  houses  were  not  insured  during  all  that  period:  but 
that  was  the  bargain;  and  there  was  nothing  unlawful  in  it. 
Whether  reasonable  or  not,  was  a question  for  consideration  before 
making  it,  not  after  the  loss. 

I can  perceive  no  greater  right  to  recover  in  this  case  than 
if  the  plaintiffs  were  suing  for  a loss  which  occurred  before  the 
policy  came  into  force,  or  after  it  had  run  out. 

As  to  the  unoccupied  houses,  the  appeal  should  be  allowed 
and  the  action  dismissed. 

As  to  the  occupied  houses,  the  defence  is,  mainly,  that  the 
vacancy  of  the  other  houses  caused  a change  material  to  the  risk, 
which  avoided  all  the  policies,  because  no  notice  of  it  was  given 
to  the  insurers,  as  required  by  the  statutory  condition  2*. 

*R.S.O.  1914,  ch.  183,  sec.  194,  condition  2:  “Any  change  material  to 

the  risk,  and  within  the  control  or  knowledge  of  the  assured,  shall  avoid  the 
policy  as  to  the  part  affected  thereby,  unless  the  change  is  promptly  notified 
in  writing  to  the  company  or  its  local  agent;  * * 
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But  the  case  was  tried  by  a jury,  and  they  found  that  the 
change  was  not  material  to  the  risk,  and  so  the  policies  were  not 
avoided  by  that  condition. 

And  sec.  156,  sub-sec.  (6),  of  the  Insurance  Act,  R.S.O.  1914, 
ch.  183,  provides  that  such  a question  shall  be  a question  of  fact 
for  the  jury. 

It  cannot,  however,  be  a question  of  fact  for  the  jury  if  there 
is  no  evidence  to  go  to  the  jury:  that  is,  if  there  is  no  evidence 
upon  which  reasonable  men  could  find  in  any  but  one  way:  but 
I am  not  prepared  to  say  that  this  is  such  a case.  There  was 
evidence  that  the  fire  actually  started  upon  one  of  the  occupied 
premises,  and  there  were  other  circumstances  which  bring  the 
sub-section  of  the  Act,  to  which  I have  referred,  into  effect. 

Other  objections  made  against  the  plaintiffs’  claim  were  over- 
ruled upon  the  argument;  objections  which  were  of  so  little  moment 
that  it  is  not  needful  that  they  be  dealt  with  again  now. 

The  judgment  should  stand  as  to  the  occupied  houses,  that 
is,  those  occupied  as  dwelling-houses  only. 

The  appellants  should  have  their  costs  of  the  appeal;  and  the 
respondents  their  costs  of  the  action. 

Having  regard  to  the  objections  to  the  proofs  of  loss  and  other 
circumstances,  the  case  is  not  one  for  the  allowance  of  interest 
upon  the  amount  of  the  loss,  before  judgment:  no  adjustment 
of  the  loss  could  ever  have  been  made  by  the  insurers  with  the 
insured  except  on  the  basis  of  payment  in  respect  of  unoccupied 
as  well  as  occupied  houses. 
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Riddell,  J.: — The  plaintiffs  owned  a piece  of  land  on  Keele 
street,  in  the  township  of  York,  and  determined  to  build  a block 
thereon,  “nine  houses  and  on  the  corner  a store.” 

Having  first  insured  in  the  Merchants  Insurance  Company, 
a “builder’s  risk,”  they  subsequently  insured  in  the  defendants’ 
company,  receiving  in  May,  1913,  ten  separate  policies,  one  on 
each  building,  although  the  block  was  continuous. 

One  Kenen,  who  describes  himself  in  his  advertisement  as  a 
“general  insurance  underwriter,”  acted  as  the  go-between,  it  does 
not  appear  in  what  capacity:  there  does  not  seem  to  have  been 
any  application  in  writing;  so  that  we  are  driven  to  determine 
the  rights  of  the  parties  by  the  policies  issued. 

8 — 11  O.L.R. 
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Each  of  the  policies  reads,  $1,200  “on  the  two-storey  . . . 

building  and  additions  . . . while  occupied  by  as 

a dwelling  and  situated  No.  — — — on  the  east  side  of  Keele 
street  . ...  plan  1612  . . . known  as  house  No.  I” 

(or  2 &c.) ; and  each  policy  is  for  three  years. 

The  corner  “house”  was,  on  the  ground-floor,  a store;  the  upper 
storey,  a dwelling:  all  the  other  houses  were  dwellings  only. 

While  all  the  houses  were  occupied  at  some  time,  several  had 
lain  vacant  for  months  at  the  time  of  the  fire. 

A fire  occurred  in  August,  1916,  which  almost  completely 
destroyed  the  block — the  policies  had  been,  in  the  previous  May, 
renewed  for  three  years. 

Proofs  of  loss  were  delivered  (these  it  is  argued  are  insufficient) 
— an  action  was  brought,  which  resulted  in  a judgment  for  the 
plaintiffs  for  $12,000.  The  defendants  appeal. 

In  the  view  I take  of  the  case,  there  is  no  need  of  parsing  upon 
the  sufficiency  of  the  proofs  of  loss  or  upon  the  application  here  of 
sec.  199  of  the  Insurance  Act,  R.S.O.  1914,  ch,  183 — as  at  present 
advised,  I should  not  allow  the  defects  complained  of  to  defeat 
the  plaintiffs’  claim. 

But  there  are  other  and  formidable  objections  which  I think 
prevent  the  plaintiffs’  recovery: — 

1.  The  insurance  is  specifically  upon  each  of  the  houses  “while 
occupied  as  a dwelling.”  The  Supreme  Court  of  Canada  in 
London  Assurance  Corporation  v.  Great  Northern  Transit  Co.,  29 
S.C.R.  577,  authoritatively  laid  it  down  that  such  language  is  not 
a condition,  but  a description  of  the  subject-matter  of  the  insur- 
ance. The  word  there  in  question  was  “whilst,”  here  it  is  “while,” 
but  we  must  not  in  such  cases  draw  subtle  distinctions.  It  is 
clear  that  the  houses  which  had  been  vacant  for  months  were  not 
“occupied  as  a dwelling” — there  is  no  question  here  of  a mere 
temporary  vacancy  such  as  might  occur  between  outgoing  and 
incoming  tenants. 

In  Langworthy  v.  Oswego  and  Onondaga  Insurance  Co.  (1881), 
85  N.Y.  632,  the  insurance  was  from  the  15th  August  to  the 
15th  October,  upon  the  plaintiff’s  hop-house  “while  drying  hops” 
— the  New  York  Court  of  Appeals  held  that,  though  the  fire 
took  place  between  the  given  dates,  as  the  plaintiff  had  ceased 
drying  hops,  he  could  not  succeed. 
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Another  consideration  applies  to  the  corner-house.  A store 
below,  a dwelling  above,  it  cannot  be  said  to  have  been  “ occupied 
as  a dwelling ” — so  that,  irrespective  of  sec.  192  (1)  of  the  Insur- 
ance Act,  for  this  house  the  plaintiffs  cannot  recover.  Another 
consideration  applying  to  the  vacant  houses  will  be  stated  later 
under  head  2. 

2.  As  to  the  houses  which  were  occupied  as  dwellings  at  the 
time  of  the  fire,  the  fact,  if  it  be  a fact,  that  they  had  been  vacant 
at  some  time  does  not  vitiate  their  insurance:  there  is  no  reason 
why  the  insurance  should  not  as  it  were  be  dormant  during  the 
vacancy,  to  revive  on  such  occupation  when  renewed:  Ring  v. 
Phoenix  Assurance  Co.  (1888),  145  Mass.  426,  at  p.  427. 

I think,  however,  statutory  condition  2 applies:  “Any  change 
material  to  the  risk,  and  within  the  . . . knowledge  of  the 

assured,  shall  avoid  the  policy  as  to  the  part  affected  thereby, 
unless  the  change  is  promptly  notified  in  writing  to  the  company 
or  its  local  agent ; . . . .” 

It  is  of  course  clear  that  the  material  change  need  not  be  in  the 
insured  property  itself — to  use  a terminology  very  common  in 
such  cases,  the  increase  may  be  external. 

In  Lomas  v.  British  America  Assurance  Co.  (1863),  22  U.C.R. 
310,  where  the  condition  was,  “if  . . . the  risk  shall  be  in- 
creased by  any  means  ...”  the  Court  said  (p.  317):  “It 

was  the  duty  of  the  plaintiff  to  give  notice  of  any  change  or  increase 
of  risk  arising  from  the  erection  of  new  buildings  or  from  any  other 
cause.” 

Reid  v.  Gore  District  Mutual  Fire  Insurance  Co.  (1854),  11 
U.C.R.  3^5,  is  to  the  same  effect;  cf.  Heneker  v.  British  America 
Assurance  Co.  (1863),  13  U.C.C.P.  99;  Allen  v.  Massasoit  Insur- 
ance Co.  (1868),  99  Mass.  160  ; and  many  other  cases. 

The  evidence  is  overwhelming  and  uncontradicted  that,  when 
any  of  the  houses  became  vacant,  the  risk  of  fire  was  materially 
increased — “an  empty  building  from  a fire  insurance  point  of  view 
is  an  undesirable  risk.”  This,  without  notice,  voids  the  insurance 
on  the  vacant  houses:  but  it  has,  in  my  opinion,  a further  effect. 
These  houses  are  all  in  one  block,  with  a continuous  roof — it 
goes  without  saying  that  anything  which  would  increase  the  risk 
for  one  house  would  increase  the  risk  for  the  others. 

This  was  no  mere  temporary  increase  of  the  risk  as  in  Gates 
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v.  Madison  County  Mutual  Insurance  Co.  (1851),  5 N.Y.  469; 
Townsend  v.  Northwestern  Insurance  Co.  (1858),  18  N.Y.  168; 
Planters'  Insurance  Co.  v.  Sorrels  (1872),  1 Baxt.  (Tenn.)  352; 
Allemania  Fire  Insurance  v.  Pitts  Exposition  Society  (1887), 
11  Atl.  Repr.  572  (Pa.),  etc.,  etc. 

As  at  present  advised,  I should  not  give  effect  to  the  objection 
based  upon  an  alleged  transfer  of  interest:  Holbrook  v.  American 
Insurance  Co.  (1852),  1 Curtis  (U.S.  Circ.)  193;  Commercial  In- 
surance Co.  v.  Scammon  (1888),  123  111.  601;  Blackwell  v.  Insurance 
Co.  (1891),  48  Ohio  St.  533;  and  similar  cases. 

I think  the  findings  of  the  jury  must  be  set  aside,  and  the  action 
dismissed  with  costs  here  and  below. 

Lennox,  J. : — Insurance  policies,  like  other  contracts,  are  to 
be  interpreted  and  their  effect  determined  in  the  light  of  surround- 
ing circumstances.  The  conclusions  I have  come  to  as  to  matters 
of  law  will  be  bet,ter  understood  if  I first  refer  to  certain  matters 
of  fact  which  appear  to  be  reasonably  clear,  and  not  in  conflict 
with  the  findings  of  the  jury.  The  tenements  were  all  vacant, 
and  there  was  builders’  work  to  be  done  on  each  of  them  on  the 
8th  May,  when  the  policies  were  issued.  The  first  to  be  occupied 
was  the  combined  store  and  dwelling,  and  this  was  not  occupied 
until  about  the  end  of  May:  Langbond’s  evidence.  This  was 
known  to  the  company  at  the  time,  as  appears  from  the  evidence 
of  the  company’s  Canadian  representative,  W.  A.  Medland;  for, 
although  he  was  not  in  Canada  at  that  time,  he  deposes  to  it  as 
a fact,  and  in  such  case  it  is  right  to  assume  that  from  records  in 
his  office,  communications  with  reliable  officers,  or  in  some  way, 
he  was  justified  in  making  the  statement,  or  admission,  if  it  is  to 
be  regarded  as  an  admission. 

From  this  evidence  I have  concluded,  contrary  to  the  inference 
I was  about  to  draw,  that  the  bl^nk  in  the  policy,  following  the 
words  “ while  occupied  by,”  was  not  intended  to  be  filled  up  by 
a name ; that,  as  he  says,  it  is  intended  for  insertion  of  the  word 
“ owner”  or  “ tenant”  as  the  case  might  be. 

Whether  it  was  intended  that  the  operation  of  thb  policy 
was  in  each  case  to  be  in  suspense  until  the  dwelling  became 
actually  occupied  by  a tenant — which  would  be  in  harmony  with 
the  words  “ while  occupied  as  a dwelling,”  and  not  quite  consistent 
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withthe  premium  being  immediately  paid  and  running  from  the  date 
of  the  policy,  if  it  was  so — or,  regarding  the  building  operations 
as  practically  completed  and  looking  to  almost  immediate  occu- 
pation, it  was  understood  that  the  policies  would  take  full  effect 
at  once,  is  perhaps  not  quite  clear.  The  evidence  of  Mr.  Medland 
would  appear  to  indicate  that,  according  to  the  practice  of  this 
and  other  companies,  under  circumstances  such  as  we  have  here, 
a reasonable  time,  not  usually  exceeding  three  months,  is  allowed 
the  assured  to  complete  the  building  operations  and  secure  ten- 
ants, and  the  liability  of  the  company  arises  upon  delivery  of  the 
policy.  A fire  did  not  occur  until  after  the  completion  of  the 
whole  work,  or  until  all  the  dwellings  had  been  occupied  for  a 
time,  but  the  question  is  indirectly  of  consequence  in  considering 
whether  it  is  open  to  the  company  to  set  up  vacancies  as  changes 
“material  to  the  risk”  and  as  avoiding  the  policies  upon  the  occu- 
pied dwellings.  Why  the  permit,  if  intended,  was  not  in  writing, 
as  is  usually  the  case,  was  not  explained,  and  the  question  was  not 
asked.  The  war  was  not  then  on;  and,  as  to  the  form  of  the 
policies,  no  one  perhaps,  in  the  rush  of  1913,  anticipated  sub- 
sequent vacancies  of  long  duration. 

The  row  or  block  was  planned  and  built  as  nine  dwellings  and 
one  combined  store  and  dwelling  at  the  south  end.  This  house — 
store  and  dwelling — was  occupied  from  about  the  end  of  May,  1913, 
until  the  happening  of  the  fire,  and  was  never  occupied  exclusively 
as  a dwelling.  The  form  in  which  it  was  planned  or  built  deter- 
mines nothing — there  was  nothing  in  that  per  se  to  prevent  its 
being  occupied  according  to  the  wording  of  the  policy.  If  de- 
scribed as  a store  or  store  and  dwelling,  it  would  only  have  been 
insured  for  a year — it  could  only  be  insured  for  a year  (Insurance 
Act,  sec.  192) — and  at  many  times  the  rate  for  one  year  that  is 
charged  for  a dwelling  for  three  years,  and  the  rating  of  several 
dwellings  to  the  north  would  also  have  been  increased : all  this  by 
reason  of  the  increased  risk  of  fire:  evidence  of  T.  H.  King. 

Of  the  numerous  grounds  of  defence  taken  upon  the  argument, 
I find  it  necessary  to  refer  to  four  only: — 

(1)  Was  the  insurance  avoided  as  to  all  the  dwellings  or  the 
vacant  dwellings  by  reason  of  vacancies,  without  notice,  as 
changes  “material  to  the  risk,  and  within  the  control  or  knowledge 
of  the  assured,”  under  statutory  condition  2 ? 
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I have  had  the  advantage  of  reading  the  judgment  of  my 
learned  brother  Riddell;  but,  with  deference,  I am  of  opinion 
that  this  condition  does  not  apply.  The  fact  that  the  view  I 
entertain  upon  this  point  is  in  conflict  with  the  very  weighty 
argument  of  a more  experienced  member  of  the  Court  necessarily 
robs  me  of  the  confidence  I would  otherwise  feel  in  what  I am 
about  to  say;  still,  although  in  the  end  I reach  the  same  result,  I 
prefer  to  rest  my  judgment  upon  other  grounds. 

All  the  dwellings  were  vacant,  to  the  knowledge  of  all  parties, 
when  the  contracts  were  entered  into,  and  the  specific  contract 
and  limit  of  the  company’s  liability  as  to  each  dwelling  is,  I think, 
inconsistent  with  holding  that  subsequent  vacancies  are  to  have 
a secondary  effect  as  to  other  dwellings  not  declared  or  provided 
for  in  any  of  the  policies.  It  was  not  a change  as  to  any  of  the 
dwellings  from  the  condition  existing  at  the  date  of  the  contract, 
and  it  was  not  “any  change  increasing  the  risk”  of  the  company 
as  to  the  specific  dwelling  vacated,  but  a change  terminating 
all  liability,  according  to  the  literal  meaning  and  express  language 
of  the  policy,  upon  that  dwelling. 

As  to  my  own  opinion,  I cannot  say  that  I would  be  likely 
to  entertain  any  serious  doubt  that  a vacant  dwelling,  alongside 
other  dwellings,  under  one  undivided  roof,  is  not  calculated  to 
increase  the  risk  of  destruction  by  fire  of  the  adjoining  or  neigh- 
bouring dwellings  in  the  same  block;  but  there  is  here  the  double 
answer:  the  statute  (sec.  156  (6))  provides  that  the  question  of 
materiality  in  a jury  case  is  a question  of  fact  for  the  jury;  the 
question  was  properly  submitted,  the  jury  have  found  adversely 
to  the  company;  and,  if  material,  it  was  for  the  company  by  their 
contract  to  limit  their  liability  by  proper  provisions. 

By  statutory  condition  8 it  is  provided:  “After  application 
for  insurance  it  shall  be  deemed  that  any  policy  sent  to  the  assured 
is  intended  to  be  in  accordance  with  the  terms  of  the  application, 
unless  the  company  points  out  in  writing,  the  particulars  wherein 
the  policy  differs  from  the  application.”  Conversely,  in  this  case, 
it  must  be  presumed  that  the  applications  were  in  accordance 
with  the  policies,  for  there  is  no  evidence  as  to  the  character  of 
the  applications,  and  there  is  a finding  that  there  was  no  mis- 
representation. 

The  company  contend  that  the  insurance  on  each  dwelling 
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was  for  so  long  only  as  it  continued  to  be  occupied  in  the  way 
described.  If  this  contention  is  well-founded,  is  it  not  open  to 
the  plaintiffs  to  reply — and  unanswerable  as  against  the  company , 
for  it  is  the  language  of  the  contract: — “The  dwellings  were  all 
vacant,  and  the  company  insured  each  when  and  while  occupied 
as  a dwelling,  and  not  otherwise.  It  was  inevitable,  and  neces- 
sarily contemplated,  that  the  dates  when  occupation  would  begin 
and  the  duration  of  occupancy  would  not  be  coincident  under  the 
ten  policies,  and  there  was  no  change,  material  or  immaterial, 
after  the  making  of  the  contracts.  What  happened  was  the  speci- 
fic thing  provided  for  by  the  policies  in  terms,  and  the'  company 
cannot  add  terms.”  I cannot  think  that  this  defence  is  open  to 
the  company:  see  McKay  v.  Norwich  Union  Insurance  Co.,  27 
O.R.  251,  at  p.  260. 

(2)  Are  the  plaintiffs  entitled  to  recover  for  loss  in  respect  of 

the  vacant  dwellings?  I do  not  think  they  are.  What  their 
rights  might  have  been  if  the  fire  had  occurred  before  the  dwellings 
became  occupied,  I need  not  consider.  The  provisions  of  the 
policies  are  as  clear  and  definite  as  language  can  well  be.  “Loss 
or  damage  by  fire  ” (as  to  each  dwelling)  “ . . . while  occupied 

by as  a dwelling.”  There  is,  to  my  mind,  no  room 

for  argument  that  the  dwellings  unoccupied,  and  as  a matter  of 
fact  untenanted,  at  the  date  of  the  fire,  were  covered  by  insurance 
when  the  fire  occurred.  The  question  of  mere  temporary  vacancy 
does  not  arise.  To  prevent  misapprehension,  I am  of  opinion 
that  No.  6,  tenanted  by  Bremmer,  under  an  agreement  with 
Mrs.  English,  although  he  had  not  moved  in  his  furniture,  was, 
at  the  date  of  the  fire,  occupied  as  a dwelling  within  the  meaning  of 
the  policy  upon  that  dwelling. 

(3)  Are  the  plaintiffs  entitled  to  recover  for  loss  in  respect  of 
, the  combined  store  and  dwelling,  which  was,  I understand, 

occupied  when  the  fire  occurred  ? The  answer  is  obvious.  There 
was  no  insurance  upon  a “store”  or  “store  and  dwelling”  at  any 
time. 

(4)  Are  the  plaintiffs  entitled  to  recover  at  all?  I regret  the 
conclusion  I feel  forced  to  come  to  as  to  this  question.  Mr. 
McKay  very  frankly  stated  that  the  company  did  not  desire  to 
escape  from  payment  of  the  loss  sustained  by  the  plaintiffs  in 
respect  of  the  occupied  dwellings,  but  very  properly  contended  that, 
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if  the  plaintiffs  would  not  accept  what  the  company  believed  to 
be  an  equitable  basis  of  settlement,  it  was  right  in  that  event  that 
the  plaintiffs  should  only  get  what  they  are  found  to  be  entitled 
to  as  a matter  of  law.  I think  I was  right  in  inferring  that  the 
company  would  be  willing,  on  a settlement,  to  accept  the  jury’s 
figures,  $1,200,  as  the  loss  for  each  occupied  dwelling.  Much 
as  I regret  the  result,  I'  cannot  find  fault  with  the  company’s 
attitude.  Perhaps  it  may  yet  be  found  possible  for  the  parties 
to  come  together. 

The  jury  were  asked:  “Did  the  plaintiffs  insure  the  corner- 
store  representing  it  as  a dwelling?”  And  they  answered,  “No.” 
There  was  no  evidence  to  support  this  finding,  if  the  jury  meant 
more  by  this  than  to  say  that  the  plans  provided  for,  and  the 
structure  was  evidently  adapted  to  be  used  as,  a store;  or  that, 
although  capable  of  being  used  as  store,  the  plaintiffs,  at  the 
time  of  applying  for  insurance,  intended  to  use  the  south  end  of 
the  block,  for  the  time  being  at  all  events,  as  a dwelling  only, 
and  so  did  not  fraudulently  misrepresent  the  character  of  the  risk : 
and,  as  I have  said,  and  as  the  learned  Judge  said  at  the  trial, 
the  form  of  the  structure  does  determine  the  uses  to  which  it  may 
subsequently  be  put  or  limited.  But,  if  they  meant  more  than 
this— as,  for  instance,  that  the  plaintiffs  applied  to  have  it  insured 
as  a store  or  as  a store  and  dwelling — the  finding  is  not  only 
unwarranted,  as  unsupported  by  evidence,  but  is  refuted  by  the 
proper  inferences  to  be  drawn  from  the  evidence  and  the  undis- 
puted facts  and  circumstances  deposed  to  and  disclosed  at  the 
trial,  and  cannot  be  allowed  to  stand  in  the  way  of  disposing  of 
the  appeal  upon  the  legal  question  submitted  to  this  Court.  But 
I do  not  regard  this  finding  as  presenting  even  an  apparent  diffi- 
culty, and  I find  no  ground  for  a new  trial  for  this  or  any  other 
cause.  The  south  end  of  the  block  was  insured  as  a dwelling, 
to  be  occupied  as  a dwelling  only,  and  was  used  and  occupied  as 
a grocery-store  and  dwelling  without  notice  to  the  company. 
It  was  a change  or  alteration  in  the  character  of  the  occupation 
provided  for  in  the  policy,  to  the  knowledge  of  and  effected  by 
the  plaintiffs,  after  the  placing  of  the  policy.  What  I have  to 
consider  and  endeavour  to  determine  is:  Was  this  a “change 
material  to  the  risk”  assumed  by  the  company  under  the  policies 
covering  the  dwellings  to  the  north  of  the  store,  was  it  a change 
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“ within  the  control  or  knowledge  of  the  assured,”  and  did  it 
“ affect”  and  does  it  avoid  the  policies  on  these  dwellings  or 
any  of  them,  within  the  meaning  of  the  second  statutory  condition? 
Thinking  over  this  matter  again  and  again,  and  giving  it  the  very 
best  consideration  I am  capable  of,  I feel  compelled  to  come  to 
the  conclusion  that  what  was  done  was  a change  material  to  the 
risk  undertaken  by  the  company  in  respect  of  the  dwellings  con- 
nected with  the  store  by  continuous  outside  walls,  foundations, 
and  an  undivided  roof,  and  that  it  “ affected”  and  substantially 
increased  the  risk  assumed  by  the  company  as  to  all  of  them. 
It  is  not  necessary  to  determine  as  to  all  of  them.  Several  of 
the  dwellings  in  the  north  end  of  the  block,  numbers  5,  7,  8,  9, 
and  10,  according  to  some  of  the  witnesses,  were  unoccupied  at 
the  time  of  the  fire,  and  I have  expressed  my  opinion  that  the 
plaintiffs’  claim  fails  as  to  the  unoccupied  dwellings  because 
they  were  not  covered  by  insurance  at  the  time  of  the  fire:  I 
make  no  finding  and  express  no  opinion  as  to  the  exact  number 
of  unoccupied  dwellings. 

It  is  not  denied  that  what  was  done  was  within  the  control 
and  knowledge  of  the  assured,  nor  was  it  asserted  that  notice  was 
given.  Every  case  must  turn  upon  its  own  facts;  but,  in  this 
case,  even  a sluggish  exercise  of  common  sense  is  enough  to  shew 
that  to  increase  the  risk  of  accidental  fire  in  a peculiarly  in- 
flammable tenement,  in  a block  of  140  feet — all  one  structure — 
built  in  the  way  this  block  was  built,  must  increase  the  risk  of 
destruction  of  the  whole  collection  of  tenements : and  that  user  as 
a store  involves  additional  hazards,  higher  premiums,  and  a 
shorter  term  of -insurance,  both  by  statute  and  the  practice  of 
companies,  was  abundantly  established  and  not  contradicted. 
The  jury  were  not  asked  for  a finding  upon  this  point.  Assuming, 
as  I do  assume,  intelligence  and  honesty — if  asked,  they  could 
only  have  found  in  one  way.  If  the  record  is  correct,  the  ques- 
tions were  submitted  as  “Mr.  McKay’s  questions”  and  “Mr. 
McDonald’s  questions.”  With  sincere  respect  for  the  very  able 
and  experienced  Judge  who  heard  the  case,  I venture  to  suggest, 
with  deference,  that  this  is,  perhaps,  not  the  best  method  of 
leaving  the  questions  to  the  jury.  It  is,  I think,  important  that 
the  jury  should  not  be  in  a position  to  identify  any  question  as 
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emanating  from  a particular  source,  and  in  fact  that  the  less  they 
know  as  to  the  effect  of  their  answers  the  better. 

I think  the  findings  of  the  jury  must  be  set  aside,  and  judgment 
entered  dismissing  the  action,  and  with  costs  here  and  below, 
if  asked. 

Rose,  J.: — The  plaintiffs  S.  M.  Ross  (or  Rass)  and  Max  Ross, 
with  one  Morris  Langbond,  erected  a row  of  ten  tWo-storey, 
brick-fronted,  wooden  buildings,  in  Keele  street,  Toronto.  The 
building  at  one  end  of  the  row  was,  as  to  the  first  storey,  a shop, 
and,  as  to  the  second  storey,  a dwelling.  The  other  nine  build- 
ings were  dwellings.  When  the  buildings  were  complete,  or  nearly 
complete,  the  builders,  through  one  Kenen,  placed  with  the 
defendants  the  insurance  in  question  in  the  action.  The  insur- 
ance is  evidenced  by  ten  policies,  one  on  each  building,  identical 
in  form  and  in  amount — $1,200.  The  date  of  the  policies  is  the 
9th  May,  1913;  the  term,  three  years  from  the  8th  May,  1913. 
The  policies  were  renewed  for  a further  term  of  three  years,  by 
renewal  receipts,  dated  the  3rd  May,  1916.  The  buildings  were 
destroyed  by  fire  on  the  29th  August,  1916,  apparently  nothing 
being  left  except  the  concrete  foundations. 

In  April,  1914,  Morris  Langbond  transferred  his  interest  in 
the  buildings  and  in  the  insurance  to  his  wife,  the  plaintiff  Becky 
Langbond,  the  transfer  being  assented  to  by  the  defendants. 

Proofs  of  loss,  sworn  to  by  the  plaintiffs,  were  delivered  on  or 
about  the  13th  October,  1916.  It  is  said  that  the  company’s 
adjuster  called  the  attention  of  the  plaintiffs’  adjuster  to  certain 
supposed  defects  in  them;  but  there  was  no  formal  demand  for 
further  or  better  proofs,  and  the  only  formal  communication 
from  or  on  behalf  of  the  company  was  a letter  from  their  solicitors, 
dated  the  12th  December,  1916,  saying,  simply,  that  the  company 
disputed  the  claim. 

Several  questions  of  law  arise.  These  I will  deal  with  seriatim, 
stating  in  connection  with  the  discussion  of  each  such  facts,  other 
than  the  foregoing,  as  seem  to  me  to  be  necessary  for  the  under- 
standing of  the  question. 

It  will  be  convenient  to  deal  first  with  the  defences  depending 
upon  the  fact  that  four  or  five  of  the  dwellings  were  untenanted 
at  the  time  of  the  fire,  and  for  some  months  before. 
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What  is  commonly  called  “the  written  portion”  of  the  poli- 
cies, i.  e.,  the  portion  containing  the  description  of  the  subject- 
matter  of  the  insurance,  consists  of  a printed  slip  with  blanks, 
some  of  which  are  filled  in,  which  slip  is  pasted  into  a blank  space 
in  the  policy  following  the  words  stating  the  term  and  the  amount. 
The  slip  is  headed  “Dwelling  House  Form:”  there  are  blanks, 
properly  filled  in,  for  the  amount  of  the  insurance,  and  for  the 
description  and  location  of  the  property,  and  also  the  following: 

11  while  occupied  by , . as  a dwelling ,”  the  words  that  I 

have  put  in  italics  being  printed,  and  nothing  being  written  on 
the  dotted  line.  It  is  argued,  upon  the  authority  of  the  Baltic 
case,  London  Assurance  Corporation  v.  Great  Northern  Transit  Co ., 
29  S.C.R.  577,  that  the  effect  of  these  words  is  that,  while  the 
term  of  the  insurance  is  three  years,  there  may  be,  as  in  the  Baltic 
case,  periods,  longer  or  shorter,  during  the  term,  in  which  the  build- 
ing, being  unoccupied,  is  not  covered.  I do  not  think  this  argu- 
ment' is  sound.  In  the  policy  on  the  Baltic  there  was  a care- 
fully worded  description  of  the  subject-matter,,  and  the  Court, 
giving  due  effect  to  all  parts  of  that  description,  held  that  the 
words,  “whilst  running  on  the  inland  lakes,  rivers  and  canals 
during  the  season  of  navigation,”  meant  exactly  what  they  said, 
so  that  if,  e.  g.,  the  ship,  during  the  season  of  navigation,  happened 
to  be  running  on  the  high  seas,  she  would  not  be  covered  at  that 
time.  Here  ten  buildings,  obviously  intended  for  renting,  some 
or  all  of  them  untenanted,  are  insured  for  three  years:  it  is  not 
known  how  soon  tenants  will  be  found  for  them  or  for  those  of 
them  that  are  vacant:  it  is  probable  that,  even  if  tenants  are 
found  for  all  of  them,  there  will  be  times  during  the  three  years 
when  one  or  more' of  them  will  be  without  tenants:  the  company 
contend  that  the  contract  is  that  as  to  each  building  the  risk 
begins,  not  on  the  day  mentioned  in  the  policy  as  the  commence- 
ment of  the  term,  but  on  some  later  day  when  a tenant  moves 
in,  and  continues,  not  for  three  years,  but  only  until  the  first 
tenant  goes  out,  re-attaching  with  each  new  tenancy,  for  the 
period  of  such  new  tenancy.  The  Baltic  case  shews  that  it  is 
perfectly  competent  to  the  company  to  make  such  a contract; 
but  it  does  not  shew  that  an  insurance  company,  contending  for 
such  a construction  of  its  policy,  makes  out  its  case  unless  the 
words  that  it  has  used  clearly  express  that  limited  contract  rather 
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than  a contract  for  the  three  years  simply.  N ow  consider  the  words 
used.  The  term,  three  years,  is  clearly  stated.  Then  comes 

this  slip  with  the  printed  words  “while  occupied  by as 

a dwelling.”  The  form  is  apparently  one  prepared  by  the  com- 
pany with  the  idea  that  it  may  be  used  in  case  it  is  intended 
that  the  building  shall  be  covered  only  while  it  is  occupied  by 
some  person  to  be  named  or  described,  e.  g.,  “the  owner,”  “a 
tenant,”  “John  Doe.”  The  company  does  not  fill  in  the  blank. 
Is  it  not  the  fair  inference  that  the  company  decided  that  in 
this  case  it  would  not  make  any  use  of  that  portion  of  the  form, 
and  would  leave  the  insurance  to  be  what  in  the  main  portion 
of  the  policy  it  was  stated  to  be,  viz.,  an  insurance  for  the  whole 
term  of  three  years?  Is  it  not  true  that,  instead  of  the  complete 
and  carefully  worded  document  that  the  Court  had  to  construe 
in  the  Baltic  case,  you  have  a blank  form  which  the  company 
whose  form  it  is  are  asking  you  to  complete  or  alter  so  that  it 
may  bear  a meaning  favourable  to  the  company?  In  order  to 
give  to  the  form  the  meaning  contended  for,  must  not  one  either 
strike  out  the  word  “by”  and  draw  a line  through  the  blank, 
so  as  to  make  the  reading  “while  occupied  as  a dwelling,”  or 
insert  the  words  “some  one,”  so  as  to  make  it  “while  occupied 
by  some  one  as  a dwelling?”  It  may  be  that  the  writer  of  the 
policy  thought  that,  by  issuing  it  with  the  blank  space,  he  was 
indicating  that  the  building  would  be  covered  only  while  occupied 
as  a dwelling,  but  that  it  mattered  not  who  the  occupant  was; 
or  it  may  be  that  the  prominent  thing  in  his  mind  was  that  the 
building  should  not  be  occupied  except  as  a dwelling,  and  he  may 
have  left  the  space  blank  because  he  did  not  desire  to  stipulate 
that  there  should  be  occupancy;  or,  again,  he  may  have  intended, 
as  I have  before  suggested,  to  make  no  use  at  all  of  that  portion 
of  the  form.  However,  speculation  as  to  what  was  intended  is 
beside  the  mark:  the  important  thing  is  that,  looking  at  the  whole 
document,  I cannot  say  that  I am  satisfied  that  it  says  that  the 
building  is  covered  only  “while  occupied”  or  “while  occupied 
as  a dwelling.” 

So  much  for  the  unoccupied  dwellings.  The  case  as  to  the 
building  at  the  end  of  the  row,  shop  below  and  dwelling  above, 
depends  upon  somewhat  different  considerations.  Without  re- 
sorting to  the  words  “while  occupied  by as  a dwelling,” 
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it  is  plainly  to  be  seen  from  all  the  circumstances  of  the  case — 
the  use  of  the  “ dwelling-house  form/’  the  granting  of  insurance 
for  three  years,  instead  of  for  only  one  (Insurance  Act,  2 Geo.  V. 
ch.  33,  sec.  192,  R.S.O.  1914  ch.  183,  sec.  192),  the  low  premium, 
$10.80  for  three  years,  instead  of  $25  for  one  year — that  this  build- 
ing was  treated  as  being  something  quite  different  from  what  it 
was.  How  this  happened  does  not  appear:  there  was  no  written 
application  for  the  insurance:  Kenen,  the  man  through  whom 
it  was  placed,  was  out  of  the  country  at  the  time  of  the  trial, 
and  no  evidence  was  forthcoming  as  to  what,  if  anything,  he  told 
the  company’s  agents:  there  was  no  evidence  of  any  inspection 
of  the  premises  on  behalf  of  the  company;  but,  however  it  hap- 
pened, it  seems  to  be  clear  that  the  parties  were  never  ad  idem, 
in  so  far  as  this  building  is  concerned.  I think,  therefore,  that 
the  risk  never  attached,  and  the  plaintiffs  cannot  recover  on  the 
policy.  It  follows  that  the  premium  ought  to  be  repaid. 

Another  use  that  is  sought  to  be  made  of  the  vacancy  of 
some  of  the  houses,  is  to  treat  it  as  a “ change  material  to  the 
risk,”  within  the  meaning  of  the  second  statutory  condition,  and 
so  avoiding  the  policy — either  the  policy  covering  the  unoccupied 
house,  or,  as  Mr.  McKay  contends,  all  the  policies,  the  vacancy 
of  any  one  house  in  the  row  affecting  the  risk  covered  by  each 
policy.  Evidence  was  given,  and  was  not  contradicted,  that  in 
the  case  of  houses  such  as  these  vacancy  does  increase  the  hazard, 
and  the  case  of  McKay  v.  Norwich  Union  Insurance  Co.,  27  O.R. 
251,  was  relied  upon  as  a decision  that  vacancy  occurring,  and 
continuing  for  some  time,  is  a change  to  which  the  statutory 
condition  applies.  However,  unless  the  buildings  were  insured 
as  occupied,  that  case  does  not  help  the  defendants.  There  was 
there  one  policy  covering  seven  houses.  Six  of  the  houses  were 
occupied  by  tenants  when  the  policy  was  written:  the  seventh 
was  unoccupied,  but  it  was  stated  that  the  applicant  intended  to 
occupy  it.  Some  of  the  six  became  and  continued  vacant,  and 
this  was  held  to  be  a change  material  to  the  risk,  and  to  avoid 
the  policy,  because  no  notice  was  given  to  the  company;  but 
Street,  J.,  delivering  the  judgment  of  the  Divisional  Court,  was 
careful  to  “ point  out  that  the  vacancy  of  the  house  which  the 
insured  intended  to  occupy  himself  would  not  have  avoided  the 
policy  as  a change  material  to  the  risk,  because  the  company 
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must  be  taken  to  have  accepted  the  risk  knowing  that  this 
particular  house  was  unoccupied! 7 So  here,  the  houses,  or  most 
of  them,  were  unoccupied  when  the  policies  were  written,  and 
any  “ change”  that  took  place  occurred  when  tenants  moved  in: 
the  defence,  however,  is  not  based  upon  the  houses  becoming 
tenanted,  but  upon  their  becoming  untenanted,  i.  e.,  upon  their 
reverting  to  the  condition  in  which  they  were  originally;  and  that, 
I conceive,  cannot  be  the  “ change”  to  which  the  condition  refers. 
It  is  true  that  there  is  no  evidence  that,  when  writing  the  policies, 
the  compan}^  knew  that  the  houses  were  vacant ; but  they  were 
there  to  be  seen;  and,  in  the  absence  of  proof  that  they  were  repre- 
sented as  being  occupied,  the  company  cannot  be  heard  to  say 
that  they  were  insured  as  occupied,  so  that  when  vacant  they 
were  something  different  from  the  real  subject-matter  of  the 
insurance.  Perhaps,  I ought  to  point  out  that,  when  Street,  J., 
in  the  passage  above  quoted  spoke  of  the  company  being  taken 
to  have  accepted  the  risk  knowing  that  one  of  the  houses  was 
unoccupied,  he  was  referring  to  the  fact  that,  although  the  assured 
had  stated  in  the  formal  application  that  the  house  was  occupied 
by  himself,  a covering  letter  from  the  agent  to  the  company  stated 
the  real  fact.  I do  not  think  that  the  jury’s  finding  that  there 
was  no  change  material  to  the  risk  can  be  disturbed. 

This  bripgs  me  to  another  point  based  upon  the  8th  statutory 
condition.  It  is  said  that  the  policy  treats  these  as  occupied 
houses,  and  that,  as  the  policy  is  deemed  to  be  intended  to  be 
in  accordance  with  the  terms  of  the  application,  we  must  take 
it  that  there  was  an  untrue  representation,  in  the  application,  that 
the  houses  were  occupied.  Perhaps  I am  extending  the  argument 
somewhat.  It  may  have  been  directed  more  particularly  to  a 
representation  that  the  corner-building  was  a dwelling  only,  and 
not  a shop;  but,  whether  in  the  larger  or  the  more  restricted 
form,  I think  the  answer  to  it  is,  that  the  8th  condition  is  obviously 
intended  for  the  protection  of  the  assured,  who,  in  virtue  of  it, 
is  entitled  to  assume  that  he  has  got  the  insurance  for  which  he 
applied,  and  that  it  cannot  be  used  for  the  purpose  for  which  it 
is  put  forward  her6:  see  Laf orest  v.  Factories  Insurance  Co.  (1916), 
53  S.C.R.  296,  at  p.  301,  30  D.L.R.  265. 

By  a deed,  absolute  in  form,  dated  the  12th  August,  1917, 
and  duly  registered,  the  plaintiff  S.  M.  Ross  conveyed  to  one 
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Joe  Shifman  all  the  grantor’s  undivided  one-third  interest  in  the 
property  insured.  The  conveyance  is  expressed  to  be  “for  certain 
good  and  valuable  consideration  and  the  sum  of  one  dollar.” 
Upon  evidence  which,  if  believed,  justified  the  finding,  the  jury 
ftfund  that  the  deed  was  given  as  security  for  a loan,  and  that  at 
the  time  of  the  fire  Ross  was  entitled  to  a reconveyance.  There 
appears  to  have  been  such  a reconveyance  before  the  trial. 

By  a second  mortgage,  dated  the  12th  May,  1915,  and  duly 
registered,  the  plaintiff  B.  Langbond  conveyed  her  undivided 
interest  to  one  Newdich,  as  security  for  a loan  of  $505.14.  The 
mortgage  had  not  been  discharged  at  the  time  of  the  fire. 

The  defendants  contend  that  the  deed  from  Ross  to  Shifman 
avoided  the  policy,  under  the  third  statutory  condition,  and, 
alternatively,  that,  as  in  the  proofs  of  loss  no  mention  was  made 
either  of  that  deed  or  of  the  mortgage  from  Langbond  to  Newdich, 
but,  on  the  contrary,  the  plaintiffs  swore  that  the  property  be- 
longed to  them,  and  that  on  one  else,  except  the  first  mortgagee, 
had  any  interest  therein,  their  claims  were  vitiated  under  the 
20th  condition. 

As  to  the  first  point:  if  the  document  had  been  in  form  a 
mortgage,  the  question  would  not  have  arisen:  Bull  v.  North 
British  Canadian  Investment  Co.  (1888),  15  A.R.  421;  Imperial 
Fire  Insurance  Co.  v.  Bull  (1889),  18  S.C.R.  697;  and  I think 
it  makes  no  difference  that  the  form  was  that  of  an  absolute 
conveyance.  This  was  the  decision  of  the  New  York  Court  of 
Appeals  in  Barry  v.  Hamburg -Bremen  Fire  Insurance  Co.  (1888), 
110  N.Y.  1. 

As  to  the  second  point,  the  jury  have  found  that  the  state- 
ment as  to  title  was  not  “intentionally”  false,  to  the  knowledge 
of  the  plaintiffs,  or  any  of  them.  The  evidence  would  not  justify 
us  in  disregarding  this  finding,  and  the  objection  fails. 

The  defendants  contend  that  there  ought  to  be  a new  trial 
because  more  than  three  witnesses  entitled  to  give  opinion-evidence 
were  examined  on  behalf  of  the  plaintiffs,  without  the  leave  of 
the  trial  Judge,  applied  for  before  the  examination  of  any  of  such 
witnesses:  Evidence  Act,  R.S.O.  1914,  ch.  76,  sec.  10.  I think 
the  decision  upon  this  point  turns  upon  the  question  whether  the 
witness  M.  Langbond  gave  opinion-evidence.  He  was  the  builder 
of  the  houses.  He  swore  that  it  had  cost  over  $11,000  to  build 
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the  houses.  Then  there  was  put  to  him  the  question,  “Will  you 
tell  me  from  your  knowledge  as  a builder,  could  you  erect  the 
same  premises,  in  the  same  condition,  and  with  the  same  material 
on  the  29th  August,  1916,  for  the  same  amount  of  money?” 
And  his  answer  was  “No.”  So  far,  I think,  he  was  merely  stating 
the  well-known  fact  that  labour  and  materials  were  more  expensive 
in  1916  than  in  1913,  and  I do  not  think  the  evidence  can  properly 
be  called  opinion-evidence;  but  counsel  then  shewed  him  the 
schedule  attached  to  the  proofs  of  loss,  and  said,  “I  am  asking 
you  what  you  had  to  do  with  that  schedule,  if' anything.”  And 
he  proceeded  to  say:  “After  the  fire  I had  to  go  over — I had  to 
figure  up  my  proof  of  loss,  and  I didn’t  want  to  undertake  myself 
to  figure  it,  knowing  the  fact  that  I will  have  to  be  a witness  in  the 
box.  I had  several  adjusters  which  I know  personally,  Mr. 
Russell  Wright  of  the  Canadian  Adjusting  Bureau,  we  had  several 
conversations  between  us.  We  couldn’t  agree  on  some  questions. 
They  said  it  will  be  necessary  I will  produce  this  to  the  Court. 

I took  only  as  a helper  Mr.  Graner,  knowing  he  is  my  country- 
man, I can  figure  with  him  and  explain  better  the  situation  how 
it  is,  because  he  knows  my  language,  and  I know  his  language, 
and  we  was  over  together  all  the  details  of  the  erection  of  the 
houses,  and  we  figured  it  up  to  the  best  knowledge,  to  the  lowest 
figures  what  we  could,  and  we  made  up  the  estimate  that  we 
couldn’t  build  the  houses  less  than  over  $14,000.”  Counsel  con- 
tinued: “When  you  say  that  you  couldn’t  build  the  houses  less 
than  over  $14,000  to-day,  I want  you  now  to  say  whether  you 
could  build  them  for  any  less  than  this  on  the  29th  August, 
1916.”  And  the  witness  answered,  “I  could  not.” 

This  is  close  to  the  line,  but  I think  it  is  really  opinion-evidence 
as  to  what  the  cost  would  have  been  in  1916,  given  by  a witness, 
a builder,  “entitled  according  to  the  law  or  practice  to  give 
opinion-evidence”  concerning  matters  about  which  one  in  his 
trade  would  be  supposed  to  have  knowledge:  Rice  v.  Sockett, 
27  O.L.R.  410,  8 D.L.R.  84.  I think,  therefore,  that  there  must 
be  a new  trial  of  the  question  as  to  the  amount  of  the  loss.  Taking 
this  view,  I refrain  from  any  discussion  of  Mr.  McKay’s  last 
point,  that,  upon  the  evidence  as  it  stands,  the  amount  awarded  is 
excessive. 

The  only  other  matter  to  be  discussed  is  the  plaintiffs’  cross- 
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appeal  in  which  they  claim  interest  from  the  13th  December, 
1916.  In  so  far  as  this  claim  depends  upon  the  day  mentioned 
being  the  sixtieth  day  after  the  delivery  of  the  proofs  of  loss,  I 
think  it  fails,  because  the  proofs  were  defective,  in  that  they  did 
not  set  forth  “the  incumbrances  on  the  subject  of  insurance:” 
statutory  condition  18(c);  but  on  the  12th  December  the  defen- 
dants repudiated  all  liability,  thereby  precluding  themselves  from 
objecting  to  the  insufficiency  of  the  proofs:  Morrow  v.  Lancashire 
Insurance  Co.  (1899),  26  A.R.  173;  Adams  v.  Glen  Falls  Insurance 
Co.  (1916),  37  O.L.R.  1;  Glen  Falls  Insurance  Co.  v.  Adams 
(1916),  54  S.C.R.  88,  32  D.L.R.  399:  the  plaintiffs  became 
entitled  to  sue,  as  upon  a breach  of  contrkct,  and,  as  at  present 
advised,  I do  not  see  why  they  should  not  have  interest  from  the 
13th  December  upon  such  sum  as  they  recover:  City  of  London  v. 
Citizens  Insurance  Co .,  13  O.R.  713;  Michie  v.  Reynolds  (1865), 
24  U.C.R.  303;  Toronto  R.  W.  Co.  v.  Toronto  Corporation,  [1906] 
A.C.  117.  However,  that  point  ought  not  to  be  finally  deter- 
mined until  the  amount  of  the  loss  has  been  ascertained. 

I would  allow  the  appeal  and  dismiss  the  action  in  so  far  as 
the  policy  covering  the  shop  is  concerned:  as  to  the  other  policies 
I would  direct  a new  trial  as  to  the  amount  of  the  loss : and  I would 
give  the  defendants  the  costs  of  the  appeal.  The  costs  of  the 
former  trial  ought  to  be  to  the  plaintiffs:  the  costs  of  the  new 
trial  in  the  discretion  of  the  trial  Judge. 
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Judgment  as  stated  by  the  Chief  Justice. 
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Durant  v.  Ontario  and  Minnesota  Power  Co. 

Negligence — Injury  to  and  Death  of  Person  Caused  by  Fall  of  Frozen  Surface 
of  Gravel-pit — Servant  of  Teamster  Employed  by  Defendants  to  Draw 
Gravel  from  Pit — Contract  of  Defendants  with  Teamster  and  Owner  of  Pit 
to  Remove  Frozen  Surface — Failure  to  Perform — Breach  of  Duty— Cause  of 
Death — Surface  Loosened  by  Explosion — Failure  to  Make  Examination — 
Neglect  of  Defendants’  Servant — Direction  to  Deceased  to  Take  Gravel 
from  Part  of  Pit  where  Explosion  Occurred — Negligence  or  Contributory 
Negligence  of  Deceased — Failure  to  Prove — Action  under  Fatal  Accidents 
Act — - Parents  of  Deceased — Damages. 

The  defendants  employed  a teamster  to  take  gravel  for  them  from  a pit, 
at  so  much  a load;  they  had  agreed  both  with  the  owner  of  the  pit  and  with 
the  teamster  to  remove  the  surface  earth  and  snow  from  the  pit  in  order 
that  the  gravel  might  be  reached  and  got  out.  The  defendants  failed 
to  perform  that  duty  properly,  and  the  plaintiff’s  son,  who  was 
employed  by  the  teamster,  went  into  the  pit,  on  a day  in  winter,  to  load 
and  draw  gravel  from  it,  and  was  killed  by  a piece  of  the  overhanging  surface 
of  frozen  earth  and  snow  falling  upon  him.  On  the  previous  day,  a servant 
of  the  defendants,  in  or  towards  the  performance  of  their  duty  to  remove 
the  surface,  had  exploded  three  charges  of  dynamite  in  the  frozen  surface 
soil  so  as  to  loosen  it  and  remove  it.  No  examination  was,  on  that  day 
or  the  next  day,  made  to  ascertain  the  full  effect  of  the  explosion;  and  yet 
the  man  who  was  killed  was  ordered,  by  the  defendants’  same  servant, 
to  load  the  gravel  at  the  part  of  the  pit  where  the  explosion  had  taken 
place  :• — 

Held,  that  the  defendants’  failure  to  perform  their  duty  was  the  cause  of  the 
man’s  death,  and  that  they  were  liable  in  an  action  under  the  Fatal  Acci- 
dents Act. 

In  the  circumstances,  there  was  a duty  upon  the  defendants  toward  every  one 
there  as  the  man  was,  employed  in  removing  gravel  for  the  defendants, 
to  take  reasonable  care  that  the  frozen  surface  was  so  removed  that  it 
should  aot  be  a needless  danger  to  them  when  so  employed. 

The  defendants  had  committed  a breach  of  duty,  apart  from  contract.  _ 

Held,  also,  that  the  defendants  were  liable  upon  another  ground,  viz.,  the 
neglect  of  their  servant  in  regard  to  the  explosion,  that  neglect  having 
been  the  direct  cause  of  the  death. 

The  deceased  was  not  the  author  of  his  own  injury,  nor  was  he  guilty  of 
contributory  negligence. 

The  amount  assessed  as  damages  by  the  trial  Judge,  $1,400,  divided  between 
the  father  and  mother  of  the  deceased,  was  not  excessive  in  view  of  the 
evidence  of  reasonable  expectation  of  pecuniary  benefit  from  the  prolonga- 
tion of  the  life  of  their  son. 

Judgment  of  Kelly,  J.,  affirmed. 

Action  by  the  father  of  Dewey  Durant,  deceased,  to  recover, 
under  the  Fatal  Accidents  Act,  damages  for  the  death  of  the  son 
by  reason  of  the  negligence  of  the  defendants. 

The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Fort 
Frances. 

G.  R.  Fitch,  for  the  plaintiff. 

A.  G.  Murray,  for  the  defendants. 
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August  1.  Kelly,  J.: — Dewey  Durant,  in  January,  1917,  was 
employed  by  Louis  Truax  driving  the  latter’s  team.  He  had 
been  drawing  sand  for  use  by  the  defendants,  and,  on  the  morning 
of  the  19th  January,  Truax  sent  him  with  the  team  to  draw 
gravel  from  a pit  to  the  defendants’  premises  for  the  defendants, 
for  which  the  defendants  were  paying  Truax  at  a rate  per  cubic 
yard. 

Others  were  drawing  gravel  from  the  pit  for  the  defendants, 
on  similar  terms.  Sometimes  it  was  necessary  for  the  teamsters 
who  loaded  their  own  sleighs  to  undermine  and  take  the  gravel 
from  beneath  the  frozen  upper  crust.  At  times  blasting  with 
dynamite  was  resorted  to,  to  break  down  this  crust;  but  one 
unaccustomed  to  it  could  not  tell  if  the  blasting  had  loosened 
the  part  of  the  crust  which  had  not  fallen,  or  any  of  it. 

On  the  19th  January,  McKelvie  was  in  charge  of  the  pit, 
having  been  employed  by  the  defendants;  Muggaburg  held  that 
position  prior  to  McKelvie’s  appointment. 

Sometimes  the  unbroken  frozen  upper  crust  extended  as  much 
as  three  feet  over  the  pit  from  which  the  men  were  taking  the  gravel. 
Truax  does  not  think  this  was  dangerous  to  the  men  beneath, 
unless  it  happened,  as  it  sometimes  did  happen,  that  blasting 
charges  failed  to  bring  down  any  part  of  this  upper  crust  which 
the  dynamite  had  loosened;  and  he  says  that,  when  the  men  be- 
came aware  of  this  condition,  they  would  put  props  under  the 
projecting  crust. 

McKelvie’s  duty  was  to  endeavour  to  keep  the  pit  in  con- 
dition, including  keeping  the  crust  broken  off;  amd  to  this  end 
he  blasted  with  dynamite  supplied  by  his  employers,  the  de- 
fendants. 

On  the  evening  of  the  18th  January,  about  six  o’clock,  he 
drilled  three  holes  on  the  upper  surface  of  the  frozen  crust  and 
one  on  the  under  side,  put  a charge  in  each  of  the  upper  holes,  but 
not  in  the  underneath  hole,  and  after  the  discharge  he  broke  the 
crust  as  far  back  as  these  holes.  Then  he  ceased  work  for  the 
night. 

Dewey  Durant,  driving  for  Truax,  had  hauled  sand  from 
another  place  in  this  same  pit  prior  to  the  19th  January.  Having 
on  that  morning  been  sent  for  the  first  time  to  draw  gravel,  he, 
on  arriving  at  the  pit,  inquired  from  McKelvie  where  was  the 
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gravel,  and  on  its  being  pointed  out  he  proceeded  to  load;  and? 
while  he  was  engaged  in  loading,  the  upper  crust  gave  way  and  a 
heavy  chunk  fell  upon  him  and  so  injured  him  as  to  cause  his 
death.  Only  two  loads  of  gravel  (about  5 cubic  yards)  had  been 
taken  out  that  morning  before  the  load  Durant  was  engaged  in 
putting  on.  He  was  not  familiar  with  the  gravel  part  of  the  pit, 
and  while  he  sometimes  saw  the  blasting  operations  he  was  not 
warned  of  any  danger.  McKelvie’s  evidence  is,  that  he  left  the 
defendants’  employ  because  he  was  unable  to  do  all  the  work 
assigned  to  him;  and  that,  had  there  been  sufficient  help  for  that 
purpose,  he  could  have  kept  the  pit  clean. 

Carmody,  who  was  loading  at  the  same  time  as  Durant,  says 
they  were  loading  loose  gravel,  and  were  not  under  the  frozen 
upper  crust;  but  in  another  place  he  says  that  the  deceased  seemed 
to  have  gotten  under  it. 

Another  * witness  puts  it  that  McKelvie  was  unable  to  keep 
the  pit  clean,  and  that  the  accident  could  have  been  avoided  if 
all  the  crust  had  been  blasted;  while  another,  a teamster,  who 
was  helping  to  load  at  the  time,  says  that  sometimes,  when 
“we”  thought  it  dangerous,  “we”  put  in  props.  He  heard 
Muggaburg,  during  the  time  of  his  employment,  warning  the 
men  of  the  danger;  and  he  adds  that  if  he  had  known  a charge  had 
been  put  in  on  the  previous  night  he  might  have  looked  for  cracks. 

Muggaburg,  called  by  the  defence,  who  was  familiar  with 
the  pit  and  said  he  had  hauled  from  it,  says  that  there  was  danger 
from  the  overhang;  that  he  had  often  warned  men  against  going 
under  it;  and  that  the  teamsters  themselves  talked  of  the  danger 
and  would  warn  each  other.  This,  however,  was  prior  to  Durant’s 
engaging  in  hauling  gravel. 

The  defendants’  superintendent  says  that  the  defendants  paid 
a man  to  help  those,  who  were  hauling  (McKelvie  was  that  man 
at  the  time  of  the  accident) ; and  that  this  was  done  in  order  to 
retain  the  haulers,  who  threatened  to  “quit;”  and  that  he  went  to 
the  pit  and  pointed  out  the  work  to  Muggaburg,  whom  he  had 
engaged  for  that  purpose.  The  superintendent  was  aware  of 
complaints  about  the  pit  not  being  kept  clean,  but  not  complaints 
of  danger;  and,  when  these  complaints  were  made  that  the  de- 
fendants’ man  was  not  keeping  the  pit  clean,  he  (the  superin-  „ 
tendent)  promised  that  if  the  man  failed  in  his  duty  in  that 
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regard  he  (the  superintendent)  would  provide  another  man, 
which  he  did. 

The  defendants  were  not  the  owners  of  the  pit,  but  had  an 
agreement  to  pay  the  owners  a price  per  cubic  yard  for  whatever 
gravel  they  removed.  The  defendants’  purchasing  agent  says 
that  the  owners  were  to  open  up  the  pit,  and  that  the  defendants 
put  a man  on  it  to  take  care  of  the  overtop,  and  charged  the 
wages  of  the  man  to  the  pit-owners.  The  defendants  also  fur- 
nished to  Muggaburg  and  McKelvie,  whom  they  engaged  to  look 
after  the  pit  and  whom  they  paid  for  that  purpose,  dynamite  to 
blast  off  the  frozen  earth. 

On  this  state  of  facts,  the  plaintiff  brought  this  action,  in  his 
own  name,  under  the  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  151. 

On  its  being  pointed  out  at  the  trial  that  the  plaintiff  had 
not  filed  the  affidavit  required  by  sec.  7 of  that  Act,  application 
was  made  for  leave  to  file  it,  which  was  granted. 

The  affidavit  has  been  filed,  and  an  amendment  to  the  state- 
ment of  claim  allo  wed,  by  which  the  plaintiff  sues  not  only  on  his 
own  behalf  but  on  behalf  also  of  the  mother  and  brothers  and 
sisters  of  the  deceased. 

The  defendants  at  the  opening  of  the  trial  made  application, 
on  notice,  for  leave  to  amend  the  defence  by  alleging  that  the 
deceased,  at  the  time  of  the  accident,  was  in  the  employ  of  Truax 
as  a teamster,  and  while  so  employed  in  drawing  gravel  for  Truax, 
“who  had  contracted  to  supply  and  deliver  it  to  the  defendants,” 
he' was  accidentally  killed;  and  also  by  setting  up  that  any  claim 
of  the  plaintiff  is  governed  by  the  provisions  of  Part  I.  of  the 
Workmen’s  Compensation  Act,  1914,  4 Geo.  V.  ch.  25,  and  plead- 
ing that  Act  as  a bar  to  this  action,  I allowed  the  amendment, 
it  being  such  as,  in  my  opinion,  in  no  way  embarrassed  the  plain- 
tiff or  interfered  with  the  proper  presentation  of  his  case  or  the 
conduct  of  the  trial. 

In  the  first  place,  it  seems  undoubted  that  the  deceased  was  not 
a person  in  the  employ  of  the  defendants.  He  was  employed  by 
Truax,  and  was  exclusively  under  his  control,  and  entirely  beyond 
the  control  of  the  defendants,  who  neither  engaged  him,  paid 
him,  nor  had  any  authority  or  power  to  direct  his  operations  or 
to  dismiss  him  from  his  employment.  The  case  is  one  proper  to 
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be  tried  before  this  Court,  and  does  not  fall  within  the  class  of 
claims  dealt  with  under  the  Workmen’s  Compensation  Act. 

The  defendants,  when  they  employed  a man  to  keep  the  pit 
clean  for  those  hauling  gravel — that  operation  including  the  care 
and  removal  of  the  frozen  upper  crust,  which  was  an  element  of 
danger  to  those  working  in  the  pit — assumed,  even  if  they  did 
not  in  the  beginning  have,  the  control  over  the  very  part  of  the 
operation  of  the  gravel-pit  in  which,  and  owing  to  the  condition 
of  which,  the  deceased  met  his  death.  In  the  course  of  that  opera- 
tion, and  from  the  blasting  on  the  evening  of  the  18th  January, 
and  from  the  failure  to  remove  all  the  portion  that  was 
loosened  by  the  blasting,  there  was  introduced  an  element  of 
great  danger  to  those  working  in  the  pit,  a veritable  trap,  especi- 
ally to  those  who,  like  the  deceased,  knew  not  of  the  danger  and 
were  not  warned,  as  he  was  not  warned,  that  they  were  placing 
themselves  in  a perilous  position.  Add  to  this,  that  it  was 
McKelvie,  the  person  whom  the  defendants  employed  to  take 
charge  of  the  clearing  of  the  pit,  who  pointed  out  to  the  deceased, 
when  he  arrived  on  the  premises  just  before  commencing  to 
load,  that  the  gravel  was  to  be  obtained  at  the  very  spot  where 
he  soon  afterwards  was  caught  by  the  falling  mass — and  we  have 
a combination  of  circumstances  which  constituted  negligence  by 
the  defendants. 

The  allegation  of  contributory  negligence  is  not  supported  by 
the  evidence.  In  no  view  of  it  can  it  be  found  that  the  deceased 
had  knowledge  of  the  danger  he  was  incurring  and  the  risk  he 
was  running  by  working  in  proximity  to  the  projecting  mass 
which  afterwards  fell  upon  him.  He  was  lawfully  in  the  pit, 
indeed  he  was  directed  to  the  very  spot  where  the  accident  hap- 
pened, by  a person  in  the  defendants’  employ.  He  entered  upon 
the  work  for  the  first  time  in  the  place  of  danger,  without  know- 
ledge and  without  warning  that  danger  existed  from  the  con- 
dition of  the  blasting  of  the  previous  evening,  a danger  which 
those  accustomed  to  work  at  the  place  may  have  been  aware  of. 
What  he  was  shovelling  and  loading  was  loose  gravel;  and  he 
did  not  interfere  with  the  unloosened  gravel,  which  naturally 
formed  some  support  for  the  frozen  mass  above,  and  which  if 
removed  would  tend  to  undermine  that  mass.  While  one  witness 
says  that  the  deceased  appeared  to  have  gotten  under  the  pro- 
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jecting  frozen  mass,  though  the  same  witness  says  in  another 
place  that  the  deceased  was  not  working  under  it,  I think  the 
more  reasonable  view  is,  having  regard  to  what  appeared  in  the 
evidence  as  to  the  position  he  was  in  after  the  accident,  that  the 
large  mass,  which  one  witness  says  seemed  to  have  shoved  him 
outwards,  fell  to  the  side  of  him  next  the  inner  part  of  the  pit 
and  so  crushed  or  pushed  him  outwards.  If  that  is  the  correct 
assumption,  it  would  indicate  that  he  was  not  at  the  time  working 
underneath  the  projection. 

My  finding  in  short  is  that  the  deceased’s  death  was  due  to  the 
defendants’  negligence;  and  that  the  plaintiff’s  son  was  not  charge- 
able with  contributory  negligence. 

On  the  question  of  the  amount  of  damages,  it  is  established 
by  the  plaintiff’s  evidence  that  the  deceased  was  almost  nine- 
teen years  of  age;  he  was  born  on  the  25th  January,  1898;  that  for 
almost  three  years,  ending  in  November,  1916,  he  had  been  in 
the  employ  of  the  Shevlin  Clarke  Company  Limited,  earning 
while  at  work  $2.75  per  day  in  summer  and  $2.50  per  day  in 
winter;  that  his  total  earnings  in  that  employ  in  1914  were  $469.70; 
in  1915,  $536.10;  and  in  1916,  down  to  and  including  November, 
$596.39;  that  he  lived  with  his  parents,  turning  over  all  his  money 
to  the  home  except  $4  or  $5  per  month,  which  he  retained  as  spend- 
ing money,  though  he  was  at  liberty  to  retain  whatever  he  chose. 
I mention  this  as  indicating  the  prospects  of  the  parents  which 
were  put  an  end  to  by  the  son’s  death. 

The  plaintiff’s  right  to  recover  is  not  because  of  the  son’s, 
death,  but  because  of  pecuniary  loss  resulting  from  the  death; 
it  is  limited  in  amount  to  the  pecuniary  loss  which  it  can  fairly 
and  reasonably  be' found  those  on  whose  behalf  the  action  is 
brought  have  thus  suffered.  If  therefore  on  the  evidence,  and 
taking  into  account  all  the  circumstances,  uncertainties  and  con- 
tingencies, there  was  a reasonable  and  well-founded  expectation 
of  pecuniary  benefit  which  can  be  estimated  in  money,  it  should 
then  be  determined  what,  under  such  circumstances  as  here 
appear,  is  a reasonable  sum  to  allow  as  damages. 

These  reasonable  expectations  of  financial  assistance  need  not 
necessarily  be  founded  on  the  conditions  of  assistance  received 
from  the  deceased  at  or  before  the  time  of  his  death;  it  has  been 
decided  that  a reasonable  expectation  is  enough,  and  that  such 
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reasonable  expectation  may  well  exist  though,  from  the  father’s 
not  having  any  need,  the  son  had  never  done  anything  for  him: 
Franklin  v.  South  Eastern  R.  W.  Co.  (1858),  3 H.  & N.  211.  But 
contributions  and  assistance  from  the  son  during  his  lifetime 
may  well  be  taken  into  consideration  in  determining  what  were 
the  reasonable  expectations  which  were  put  an  end  to  by  his 
death;  so  also  may  anything  which  may  indicate  the  son’s  state 
of  mind  towards  those  entitled  to  make  claim  and  from  which 
a reasonable  presumption  may  be  drawn  that,  having  the  capacity 
to  pay,  he  would  have  assisted  them  had  he  lived.  The  relation- 
ship in  this  instance  was  satisfactory.  The  deceased  was  of  good 
habits,  so  far  as  the  evidence  goes,  and  well  disposed  towards 
his  parents  and  inclined  to  be  industrious  and  to  earn.  All  the 
conditions  of  the  later  years  of  his  life  were  favourable  to  his 
parents  having  a reasonable  expectation  that  it  would  be  to  their 
pecuniary  benefit  if  his  life  had  been  prolonged. 

The  plaintiff  submitted  evidence  of  the  amount  of  his  outlay 
for  the  funeral  expenses  of  the  deceased.  That,  however,  cannot 
be  taken  into  account  in  estimating  the  damages  either  at  common 
law  or  under  the  Fatal  Accidents  Act:  Clark  v.  London  General 
Omnibus  Co.,  [1906]  2 K.B.  648,  followed  in  Toronto  R.  W.  Co.  v. 
Mulvaney  (1907),  38  S.C.R.  327. 

Brothers  and  sisters  of  a deceased  are  not  amongst  the  persons 
for  whose  benefit  an  action  may  be  brought  under  the  Fatal 
Accidents  Act. 

I think  the  damages  can  fairly  be  placed  at  $1,400,  of  which 
$700  shall  go  to  the  plaintiff  and $700  to  the  mother  of  the  deceased. 

There  will  be  judgment  accordingly  with  costs. 

The  defendants  appealed  from,  the  judgment  of  Kelly,  J. 

November  6.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Lennox,  J.,  Ferguson,  J.A.,  and  Rose,  J. 

E.  G.  McMillan,  for  the  appellants,  argued  that,  there  being 
no  contractual  relationship  between  the  defendants  and  the  young 
man  who  was  killed,  the  former  could  not  be  held  liable  for  the 
death  of  the  latter:  Smith  -v.  Onderdonk  (1898),  25  A.R.  171. 
There  was  no  negligence  proven  on  the  part  of  the  defendants. 
An  inspection  after  the  blasting  would  not  have  shewn  the  danger. 
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Counsel  also  contended  that  the  young  man  was  the  author  of 
his  own  injury,  and  had  been  guilty  of  contributory  negligence 
in  not  using  more  care  than  he  did  in  a place  which  he  knew  or 
ought  to  have  known  to  be  dangerous.  In  any  event  the  damages 
were  excessive. 

H.  H.  Deivart,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  duty  which  the  defendants  owed  to  the  deceased  did  not 
arise  under  the  contract.  The  defendants  owed  a duty  to 
every  one  who  was  legally  where  the  deceased  was  employed,  to 
take  reasonable  care  that  the  frozen  surface  should  be  removed 
in  such  a way  as  not  to  be  a danger.  The  defendants  had  not 
employed  enough  men  to  remove  the  surface  earth  and  snow 
properly,  and  their  failure  to  do  this  was  the  cause  of  the  accident : 
Pickard  v.  Smith  (1861),  10  C.B.N.S.  470;  London  and  Western 
Trusts  Co.  v.  Grand  Trunk  R.  W.  Co.  (1910),  22  O.L.R.  262. 
The  defendants  also  failed  in  their  duty  in  not  inspecting  the 
locality  after  the  explosion,  and  in  not  notifying  the  deceased  of 
the  fact  of  the  explosion. 

McMillan,  in  reply. 

November  23.  Meredith,  C.J.C.P.: — In  my  opinion,  the 
judgment  appealed  against  is  right  and  should  be  affirmed. 

The  plaintiff’s  son  was  killed  whilst  working  as  a teamster, 
loading  gravel  in  a gravel-pit. 

The  gravel  was  under  a covering  of  frozen  earth  and  snow, 
which  had  not  been  sufficiently  removed,  in  consequence  of  which 
the  men  in  loading  their  waggons  were  obliged  to  work  in  a stoop- 
ing position  under,  or  partly  under,  an  overhanging  surface  of 
such  earth  and  snow,  a part  of  which  fell  on  the  plaintiff’s  son 
and  killed  him. 

The  gravel  was  being  taken  out  for  the  defendants  by  the 
teamsters,  at  so  much  for  each  load.  The  plaintiff’s  son  was  not 
one  of  the  contracting  teamsters;  he  was  merely  hired  by  such  a 
teamster  to  work  for  him. 

The  surface  earth  and  snow  had  to  be  removed  in  order  that 
the  gravel  might  be  reached  and  got  out;  and  it  was  the  defend- 
ants’ duty  to  have  that  done:  that  was  the  agreement  between 
them  and  the  teamsters,  as  well  as  between  them  and  the  owners 
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of  the  land,  from  whom  they  acquired  the  right  to  take  the  gravel, 
at  so  much  a load  or  cord. 

The  defendants  failed  to  perform  properly  that  duty;  they  did 
not  employ  enough  men  to  do  it;  and  the  failure  to  perform  it 
was  the  cause  of  the  young  man’s  death;  and  that  seems  to  me  to 
be  enough  to  make  the  defendants  liable  in  this  action. 

1 cannot  agree  with  Mr.  McMillan  in  his  contention  that, 
even  though  the  defendants  might  be  liable  to  a teamster  with 
whom  they  had  contracted,  yet  they  are  not  liable  to  a teamster’s 
servant  with  whom  they  did  not  contract.  There  seems  to  me 
to  have  been,  under  all  the  circumstances  of  the  case,  a duty  cast 
by  law  upon  the  defendants  to  every  one  who  was  rightly  there, 
employed  in  removing  the  gravel  for,  or  at  the  instance  of,  the 
defendants — -a  duty  to  take  reasonable  care  that  the  frozen  sur- 
face should  be  removed  in  such  a manner  as  not  to  be  a source 
of  needless  danger  to  those  so  employed ; that  duty  they  neglected, 
very  much  neglected,  according  to  the  evidence;  and  that  which 
is  complained  of  in  this  action  was  a direct  consequence  of  such 
neglegence.  It  is  not  as  if  the  young  man  was  a trespasser  or 
a volunteer:  he  was  there  by  the  defendants’  leave,  for  their 
benefit  as  well  as  his  own,  just  as  his  master  would  have  been 
if  there  instead;  and  there  where  it  was  the  defendants’  business 
to  have  the  surface  properly  removed  so  that  the  work  in  which 
the  man  was  engaged  could  be  conveniently  done. 

In  the  Encyclopaedia  of  Law  and  Procedure  (“Cyc.”),  vol. 
29,  p.  426,  it  is  said  that  the  rule  is:  “Where  there  is  no  contract 
duty,  liability  for  negligence  rests  on  the  principle  that  if  a person 
undertakes  to  do  an  act  or  discharge  a duty  by  which  the  conduct 
of  another  may  be  properly  regulated  or  governed,  he  is  bound 
to  perform  it  in  such  a manner  that  those  who  are  rightfully 
led  to  a course  of  conduct  or  action  on  the  faith  that  the  act  or 
duty  will  be  properly  performed  shall  not  suffer  loss  or  injury 
by  reason  of  his  negligence.” 

Mr.  Horace  Smith,  in  his  frequently  praised  work  on  Negli- 
gence— 2nd  ed.,  pp.  7 and  8 — put  it  thus:  “The  true  question 
always  is,  has  the  defendant  commited  a breach  of  duty,  apart 
from  contract?  If  he  has  only  committed  a breach  of  contract 
he  is  liable  to  those  only  with  whom  he  contracted:  but  if  he  has 
committed  a breach  of  duty  he  is  not  protected  by  setting  up  a 


XLI. 


ONTARIO  LAW  REPORTS. 


139 


contract  in  respect  of  the  same  matter  with  another  person:” 
and  that:  . . . “if  a reasonable  man  must  see  that  if  he 

does  not  use  care  in  the  circumstances  he  might  cause  injury  to 
the  person  or  property  of  another  a duty  arises  to  take  such 
care.  • 

This  case  is  not  like  that  of  Smith  v.  Onderdonk,  25  A.R.  171, 
or  that  of  Caledonian  R.  W.  Co.v.  Mulholland,  [1898]  A.  C.  216; 
it  is  very  much,  in  some  of  its  aspects,  like  that  of  Heaven  v. 
Pender  (1883),  11  Q.B.D.  503;  and  also  quite  like,  in  principle, 
that  of  Elliott  v.  Hall  (1885),  15  Q.B.D.  315. 

In  this  case,  I fail  to  see  how  the  claim  of  a teamster  in  respect 
of  personal  injury  sustained  by  reason  of  failure  to  remove  the 
surface  would  arise  out  of  the  contract : that  was  not  the  purpose 
of  the  contract  or  the  intention  of  the  parties  to  it;  its  purpose 
and  their  intention  were  to  enable  the  teamsters  to  do  their 
work  and  earn  their  pay  more  easily:  the  price  would  have 
been  the  greater,  per  load,  if  the  defendants  had  not  undertaken 
to  remove  the  surface,  and  the  price  of  the  gravel  to  the 
defendants  would  have  been  greater  if  the  owner  of  the  land 
had  to  remove  it.  Both  teamster  and  teamster’s  servant 
appear  to  me  to  be  on  a like  footing  in  a claim  of  the 
character  I have  mentioned;  that  is,  in  the  circumstances  of 
this  case,  there  was  a duty  upon  the  defendants,  toward  every 
one  there  as  the  young  man  was,  employed  in  removing  gravel 
for,  or  at  the  instance  of,  the  defendants,  to  take  reasonable  care 
that  the  frozen  surface  was  so  removed  that  it  should  not  be  a 
needless  danger  to  them  when  so  employed. 

The  general  rule  is  thus  stated  by  Bowen,  L.J.,  in  the  case  of 
Le  Lievre  v.  Gould,  [1893]  1 Q.B.  491,  at  p.  502:  “If  the  owner  of 
premises  knows  that  his  premises  are  in  a dangerous  condition, 
and  that  people  are  coming  there  to  work  upon  thetn  by  his  own 
permission  and  invitation,  of  course  he  must  take  reasonable 
care  that  those  premises  do  not  injure  those  who  are  coming 
there.  It  is  because  he  has  the  conduct  and  control  of  the  prem- 
ises which  may  injure  persons  whom  he  knows  to  be  going  to 
use  them,  and  who  have  a right  to  do  so,  that  he  is  bound  to  take 
care  to  protect  those  who  will  be  thus  brought  into  connection 
with  him.” 

The  frozen  surface  was  a source  of  danger  unless  properly 
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removed:  an  obvious  source  of  danger.  By  their  contract  with 
the  land-owner,  not  to  speak  of  their  contract  with  the  teamsters, 
the  defendants  had  the  conduct  and  control  of  the  premises  in 
so  far  as  this  danger  and  the  removal  of  it  were  concerned;  and 
were  under  contract  with  the  teamsters  to  remove  the  surface, 
true  for  another  purpose,  but  equally  true  for  a purpose  which, 
if  effected,  would  remove  all  danger. 

But,  if  that  were  not  so,  yet  would  these  defendants  be  liable, 
and  liable  in  a more  direct  manner. 

The  day  before  that  upon  which  the  death  was  caused  by  the 
falling  earth,  the  defendants’  servant,  in  or  towards  the  per- 
formance of  their  duty  to  remove  the  surface,  had  exploded  three 
charges  of  dynamite  in  the  frozen  surface  soil  so  as  to  loosen  it 
and  remove  it.  The  dynamite  was  not  exploded  until  about 
six  o’clock  in  the  afternoon,  about  an  hour  after  sunset  and  at 
the  close  of  the  working  day;  and  so  no  examination  was  or 
could  be  made  of  the  full  effect  of  the  explosion;  and  in  the  follow- 
ing morning  no  examination  of  any  kind  was  made;  and  yet  the 
teamsters  were  ordered,  by  the  defendants’  same  servant,  to 
load  the  gravel  at  that  part  of  the  pit  where  the  explosion  had 
taken  place. 

The  proper  conclusion,  from  all  the  circumstances  of  the  case, 
is:  that  the  explosion  rent  part  of  the  surface  without  throwing 
it  down,  but  in  such  a manner  that,  when  the  men  removed  some 
of  the  gravel  under  it,  it  fell  and  caused  the  death  of  the  plain- 
tiff’s son:  a rent  which  any  reasonable  examination,  of  the  place 
of  the  explosion,  in  daylight,  should  have  discovered:  and  so  the 
defendants  are  liable  because  of  this  neglect  of  their  servant, 
that  neglect  having  been  the  direct  cause  of  the  death. 

The  contention  that  the  young  man  was  the  author  of  his 
own  injury  has  no  weight.  He  knew  nothing  of  the  explosion 
or  of  the  want  of  care  in  respect  of  it;  and  he  was  ordered,  as  I 
have  said,  by  this  servant  of  the  defendants  to  work  there.  Be- 
sides that,  he  was  a man  of  no  experience  in  such  things:  it  was 
his  first,  and  his  last,  day  in  drawing  gravel  there. 

So  too  of  the  defence  of  contributory  negligence:  it  is  on  a 
like  footing  in  those  respects. 

Nor  can  we  interfere  with  the  judgment  on  the  ground  of 
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the  damages  being  excessive.  The  plaintiff  has  really  made  out 
a stronger  case  than  usual  in  this  respect. 

I am  in  favour  of  dismissing  the  appeal. 

Lennox,  J.,  agreed  with  the  Chief  Justice. 

Ferguson,  J.A. Removing  the  frozen  surface  of  the  gravel- 
pit  by  means  of  blasting  was  a method  almost  certain  to  bring 
about  dangerous  conditions  in  the  pit,  and  requiring  care  to  be 
taken  to  see  that  the  portions  loosened,  but  not  knocked  down 
by  the  blast,  were  by  other  means  knocked  down  or  were  sup- 
ported, before  the  men  working  in  the  pit  were  asked  or  permitted 
to  work  under  or  near  the  portions  of  the  crust  that  had  been 
so  loosened  and  not  removed,  or  requiring  that  warning  of  the 
dangerous  condition  should  be  given  so  that  the  men  might 
have  knowledge  of  the  dangers  they  were  assuming.  In  the 
absence  of  such  warning  and  knowledge,  the  workmen,  including 
the  deceased,  were  entitled  to  assume  that  any  overhanging  ledge 
had  not  been  disturbed  by  artificial  means,  but  had  all  the  sup- 
port of  its  natural  compactness,  strengthened  by  the  binding 
force  of  the  frost,  which  it  is  said  was  so  severe  as  to  freeze  the 
earth  to  a depth  of  4 feet. 

It  is  not  claimed  that  the  deceased  had  any  notice  or  knowl- 
edge of  the  blasting,  or  any  warning  that  the  overhanging  ledge 
which  fell  on  him  was  or  even  might  have  been  loosened;  and, 
so  far  as  he  could  see  or  have  knowledge,  the  ledge  had  all  the 
support  of  its  natural  compactness  and  the  frost;  whereas  the 
fact  was,  that  the  support  of  these  conditions  had,  by  the  blasting, 
been  taken  away,  with  the  result  that  the  deceased  was  led  or 
directed  into  what  the  trial  Judge  characterises  as  a “trap.” 

It  was  urged  in  argument  that,  because  the  deceased  had  no 
contractual  relationship  with  the  defendants,  they  owed  him 
no  duty.  He  was  a helper  employed  by  a teamster  who  had  con- 
tracted with  the  defendants  to  draw  gravel  from  the  pit  over 
which  the  defendants  had,  by  contract  with  the  owners,  control 
for  the  purpose  not  only  of  removing  gravel,  but  for  removing 
the  frozen  surface  of  the  pit,  they  having  expressly  agreed  with 
both  the  owners  of  the  pit  and  the  teamster  to  undertake  and 
perform  that  duty. 

11 — 41  O.L.R. 
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The  obligation  of  the  defendants  to  the  deceased  did  not  arise 
under  the  contract,  but  out  of  the  contract,  for,  to  my  mind, 
the  contract  to  draw  gravel  was  not  a mere  license,  but  an  invita- 
tion to  the  teamster  and  his  servant  to  come  upon  the  premises 
over  which  the  defendants  had  control,  so  that,  as  pointed  out 
in  Indermaur  v.  Dames  (1866),  L.R.  1 C.P.  274,  affirmed  (1867) 
L.R.  2 C.P.  311,  the  deceased  was  ifi  the  pit  as  a person  on  lawful 
business,  in  the  course  of  fulfilling  a contract  in  which  he  or  his 
employer  and  the  defendants  both  had  an  interest,  and  was  not 
upon  the  premises  as  a bare  licensee.  For  the  reasons  pointed  out 
in  that  case,  the  deceased,  as  servant  of  the  teamster,  was  entitled 
to  the  same  consideration  from  the  defendants  as  his  master.  It 
was  established  in  that  case,  as  set  out  at  p.  288  of  the  judgment 
of  the  Court  below,  that  a person  occupying  the  position  of  the 
deceased  was  entitled  to  expect  that  the  defendants,  as  occupiers 
and  controllers  of  the  premises,  would  use  reasonable  care  to 
prevent  damage  from  unusual  danger  which  they  knew  or  ought 
to  have  known  of:  see  also  Halsbury’s  Laws  of  England,  vol.  21, 
para.  656;  Pollock  on  Torts,  10th  ed.,  p.  530  et  seq .;  29  Cyc.  426. 

In  this  case  the  dangerous  condition  was  brought  about  by 
the  blasting  of  the  defendants;  and,  if  they  did  not  know  of  the 
dangerous  condition,  I think  it  is  plain  from  the  evidence  that  it 
was  not  discovered  owing  to  their  own  negligence  in  not  making 
or  causing  an  inspection  to  be  made  after  the  blasting.  That 
no  such  examination  or  inspection  was  made,  is  admitted:  that 
it  ought  to  have  been  made,  cannot,  I think,  be  denied.  Had  it 
been  made,  the  accident  would  have  been  prevented. 

I would  dismiss  the  appeal. 

Rose,  J.,  agreed  that  the-  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 


XLI.] 


ONTARIO  LAW  REPORTS. 


143 


[APPELLATE  DIVISION.] 


1917 


Gallagher  v.  Toronto  R.W.  Co. 


Nov.  23. 


Negligence — Automobile  Struck  by  Street-car  Following  it  on  Highway- 
Injury  to  Vehicle — Cause  of — Findings  of  Jury— Excessive  Speed  of 
Street-car — Connection  with  Injury — Evidence — Absence  of  Contributory 
Negligence — Inference. 

The  plaintiff  sued  for  damages  for  injury  to  his  automobile  upon  a highway 
by  reason  of  its  having  been  struck  by  a street-car  of  the  defendants. 
The  plaintiff’s  vehicle  was  going  in  the  same  direction  as  the  street-car, 
and  was,  when  struck,  upon  the  rails  in  front  of  the  street-car.  The 
plaintiff’s  story  was,  that  the  motorman  of  the  defendants’  car  negligently 
or  recklessly  ran  into  his  vehicle  when  following  it;  the  defendants’  case 
was,  that  the  plaintiff’s  vehicle  was  suddenly,  and  without  any  warning 
to  following  traffic,  stopped — thus  causing  the  injury.  At  the  trial,  the 
jury  found  that  the  plaintiff’s  damages  were  caused  by  the  negligence  of 
the  defendants;  that  the  negligence  consisted  in  “excessive  rate  of  speed;” 
and  that  the  plaintiff  was  not  guilty  of  contributory  negligence: — 

Held  (Riddell  and  Rose,  JJ.,  dissenting),  that,  although  the  findings  did 
not  directly  indicate  the  connection  between  the  negligence  found  and  the 
accident,  it  was  clear  that  the  jury  gave  credit  to  the  story  of  the  plaintiff, 
and  discredited  that  of  the  defendants;  and,  as  there  was  evidence  upon 
which  reasonable  men  could  do  so,  a judgment  for  the  plaintiff,  based 
upon  the  findings,  should  not  be  disturbed. 

Per  Riddell  and  Rose,  JJ. : — Without  something  from  which  the  jury  might 
infer  that  the  speed  was  excessive,  in  the  sense  that  it  was  so  great  that  the 
motorman  could  not  make  a sudden  step  to  avoid  injury,  it  was  not  open 
to  the  jury  to  say  that  the  speed  was  negligently  excessive. 


Appeal  by  the  defendants  from  the  judgment  of  one  of  the 
Judges  of  the  County  Court  of  the  County  of  York,  upon  the 
findings  of  a jury,  in  favour  of  the  plaintiff,  for  the  recovery 
of  $208.20  damages,  with  costs,  in  an  action  for  injury  to  the 
plaintiff’s  automobile  by  its  being  struck  by  a street-car  of  the 
defendants,  by  reason  of  the  negligence  of  the  defendants’ 
motorman,  as  the  plaintiff  alleged. 

The  questions  left  to  the  jury  and  their  answers  were  as 
follows : — 

1.  Were  the  plaintiff’s  damages  caused  by  the  negligence  of 
the  defendants?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  A.  Excessive 

rate  of  speed. 

3.  Was  the  plaintiff  guilty  of  any  negligence  which  contrib- 
uted to  the  collision?  A.  No. 

4.  If  so,  in  what  did  such  negligence  consist? 

5.  At  what  sum  do  you  assess  the  damages?  A.  $208.20. 

. 12 — 41  o.l.r. 
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November  19.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell  and  Lennox,  JJ.,  Ferguson,  J.A.,  and  Rose,  J. 

R.  McKay,  K.C.,  for  the  appellants,  argued  that  there  was  no 
evidence  to  support  the  jury’s  findings  of  negligence  on  the  part 
of  the  defendants:  Lowry  v.  Thompson  (1913),  29  O.L.R.  478, 
15  D.L.R.  463;  Gray  v.  Wabash  R.R.  Co.  (1916),  35  O.L.R.  510, 
28  D.L.R.  244;  Jaroshinsky  v.  Grand  Trunk  R.W.  Co.  (1916), 
37  O.L.R.  Ill,  31  D.L.R.  531.  The  evidence  shewed  that  the 
plaintiff  was  the  author  of  his  own  damage  in  passing  the  car 
and  driving  along  in  front  of  it.  The  jury’s  answers  did  not  shew 
the  connection  between  the  negligence  found  and  the  accident, 
and  so  there  should  be  a new  trial:  Ryan  v.  Canadian  Pacific 
R.W . Co.  (1916),  37  O.L.R.  543,  32  D.L.R.  372;  Herron  v.  Toronto 
R.W.  Co.  (1913),  28  O.L.R.  59,  6 D.L.R.  215,  11  D.L.R.  697; 
Dunlop  v.  Canada  Foundry  Co.  (1913),  28  O.L.R.  140,  2 D.L.R. 
887,  12  D.L.R.  791. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  question  was,  whether  there  was  any  evidence  to  support 
the  jury’s  finding  of  negligence,  and  that  the  negligence  was 
the  excessive  rate  of  speed:  Toronto  R.W.  Co.  v.  King,  [1908] 
A.C.  260;  Columbia  Bilhulitic  Limited  v.  British  Columbia  Electric 
R.W.  Co.  (1917),  55  S.C.R.  1,  37  D.L.R.  64;  Taylor  v.  Ottawa 
Electric  Co.  (1906),  8 O.W.R.  612;  Toronto  R.W.  Co.  v.  Gosnell 
(1895),  24  S.C.R.  582.  There  should  be  no  new  trial,  as  the 
jury  on  the  evidence  reasonably  drew  the  inference  that  the 
effective  cause  of  the  accident  was  the  excessive  rate  of  speed: 
Billing  v.  Semmens  (1904),  7 O.L.R.  340. 

McKay,  in  reply. 

November  23.  Meredith,  C.J.C.P.: — If  we  do  not  allow  our 
minds  to  be  distracted  from  the  case  which  each  of  the  parties' 
to  the  action  made  at  the  trial,  a proper  determination  of  this 
appeal  appears  to  me  to  be  attended  with  no  real  difficulty. 

The  plaintiff’s  case  was:  that,  while  he  was  lawfully  driving 
his  motor-carriage  upon  a highway,  a street-car  of  the  defendants, 
driven  by  one  of  their  servants,  following  his  car,  ran  into  it, 
causing  the  injury  to  it  for  which  he  sought  damages:  and  the 
defendants’  case  was:  that,  while  lawfully  running  their  car  upon 
their  track  behind  the  plaintiff’s  carriage,  the  carriage  was  sudden- 
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ly,  and  without  any  warning  to  following  traffic,  stopped;  thus 
causing  the  accident  and  injury  to  the  plaintiff’s  carriage. 

If  the  plaintiff’s  story  were  true,  he  ought  to  recover  damages 
from  the  defendants,  unless  it  was  shewn  that  the  accident  was 
caused  by  circumstances  of  which  the  effect  could  not  be  avoided 
by  reasonable  care  on  their  part:  whilst,  if  the  defendants’  story 
were  true,  the  plaintiff  could  have  no  right  of  action  against 
the  defendants.  He  was  driving  on  the  car-track,  where  the 
cars  had  the  right  of  way ; he  was  driving  on  the  more  dangerous 
part  of  the  highway,  that  is,  where  more  in  danger  of  injuries 
such  as  those  in  question;  and  it  was  plainly  his  duty  to  give  warn- 
ing, in  the  usual  manner,  to  following  traffic,  if  any  change  in 
the  movement  of  his  carriage,  which  might  cause  an  accident, 
took  place.  He  did  not  know  how  closely  cars,  or  other  vehicles, 
might  be  following  him. 

It  is  quite  clear,  therefore,  that  the  rights  of  the  parties  de- 
pended upon  the  question,  which  story  was  the  true  one;  and  it 
seems  to  me  to  be  clear,  too,  that  the  jury  gave  credit  to  the  story 
of  the  plaintiff,  and  discredited  that  of  the  defendants:  and  there 
was  obviously  evidence  upon  which  reasonable  men  could  so  do. 

The  jury  have  not  stated  their  finding  in  that  form;  but, 
having  regard,  as  one  must,  to  the  real  questions  involved  in  the 
trial,  it  seems  to  me  to  be  plain  enough  that  substantially  that  is. 
what  they  meant:  what  they  were  trying  was  the  case  presented 
to  them  on  the  whole  evidence:  and  what  their  verdict  means, 
necessarily  means,  I think,  is,  that  the  defendants’  story  was 
not  proved;  that,  having  regard  to  the  condition  of  the  road, 
the  driver  of  the  street-car,  proceeding  with  knowledge  of  the 
position  and  nearness  of  the  plaintiff’s  carriage  in  front  of  him, 
followed  it  at  a negligently  high  rate  of  speed,  and  that  that 
negligence  was  the  cause  of  the  running  down  of  the  carriage, 
an  accident  which  could  have  been  avoided  with  ordinary  care: 
and  all  that  seems  to  me  to  be  really  admitted  by  the  driver  of 
the  car  in  his  testimony  as  to  the  sudden  stopping  of  the  carriage. 
But  for  that  excuse  his  own  evidence  should  have  condemned  him, 
because,  even  if  it  were  true  that  he  sounded  the  gong,  it  was 
plain  that  the  plaintiff  did  not  hear,  or  at  all  events  did  not  heed, 
it.  And  I cannot  agree  with  any  one  who  asserts  that — even 
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if  he  knew  that  the  plaintiff  heard  it — he  would  be  justified  in 
rushing  on  because  he  had  a right  to  assume  that  the  plaintiff 
would  clear  the  way  in  time;  accident  might  prevent  clearing  the 
way;  and,  even  if  obstinacy  prevented  it,  that  would  be  no  excuse 
for  running  down  the  obstinate,  ancf  in  the  wrong,  man.  One 
may  assume  that  another  will  do  his  duty,  but  every  one  knows 
that  sometimes  the  other  cannot,  and  also,  pretty  often,  will  not. 

But  in  this  case  the  driver  of  the  car,  whether  he  sounded  the 
gong  or  not,  knew  that  the  plaintiff  gave  no  kind  of  indication 
that  he  had  any  warning.  Hence  the  driver  knew  of  the  need  for 
something  more  to  justify  him  than  sounding  the  gong,  and  so 
accounted  for  the  accident  in  the  way  I have  mentioned,  a way 
which  would  put  the  blame  on  the  plaintiff:  but  the  jury  have 
absolved  him  from  that  blame  in  finding  him  not  guilty  of  any 
negligence:  and  that  the  accident  was  caused  by  the  defendants’ 
negligence. 

I cannot  think  the  case  one  for  a new  trial,  either  on  the  ground 
of  uncertainty  as  to  findings,  or  of  anything  that  took  place  at 
the  trial  of  which  the  appellants  complain.  The  amount  involved 
is  only  about  $200;  and  costs  of  a new  trial,  on  both  sides,  might 
exceed  that  sum. 

I am  in  favour  of  dismisssing  the  appeal. 

Lennox,  J.,  agreed  that  the  appeal  should  be  dismissed. 

Ferguson,  J.A.: — The  first  three  questions  to  and  answers 
of  the  jury  are  as  follows:- — 

“1.  Were  the  plaintiff’s  damages  caused  by  the  negligence  of 
the  defendants?  A.  Yes. 

“2.  It  so,  in  what  did  such  negligence  consist?  A.  Excessive 
rate  of  speed. 

“3.  Was  the  plaintiff  guilty  of  any  negligence  which  contrib- 
uted to  the  collision?  A.  No.” 

The  expression  “ excessive  rate  of  speed,”  as  used  by  the  jury, 
is,  to  my  mind,  a relative  term,  it  does  not  mean  a rate  beyond 
that  fixed  by  statute,  by-law,  or  regulation,  but  a rate  of  speed 
beyond  which  the  defendants’  street-car  would  not  have  been 
driven  by  a motorman  exercising  the  care  which  a man  of  common 
prudence  would  have  exercised,  having  regard  to  all  the  circum- 
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stances  adduced  in  evidence,  including  the  nature,  condition, 
and  use  of  the  highway,  and  the  amount  and  nature  of  the  traffic 
which  actually  was  at  the  time,  or  which  might  reasonably  be 
expected,  upon  the  highway.  In  other  words,  the  standard  is 
fixed  by  the  rate  of  speed  at  which  a reasonably  prudent  and 
competent  man  would  have  driven  if  placed  in  the  position  of 
the  defendants’  motorman,  at  the  time  and  place  and  under  the 
conditions  proven  to  have  existed  at  the  time  of  the  accident. 

Whether  or  not  that  standard  had  been  exceeded,  and  whether 
or  not  the  excess  of  that  standard  was  the  cause  of  the  accident, 
are,  I think,  questions  of  fact  for  the  jury,  and  in  arriving  at  the 
answers  it  is  not  our,  but  their,  knowledge,  experience,  and  judg- 
ment, that  are  to  be  applied  to  the  evidence.  The  jury  have 
answered  both  questions  in  favour  of  the  plaintiff;  and,  as  I 
view  the  matter,  the  question  before  us  in  appeal  is  not  whether 
the  speed  was  excessive,  or  whether  the  excessive  speed  was  the 
cause  of  the  accident,  but,  was  there  before  the  jury  any  evidence 
on  which  they  could  make  these  findings? 

It  is  common  knowledge  that  in  the  city  of  Toronto,  with 
its  population  of  nearly  half  a million  people,  Yonge  street  is  the 
main  north  and  south  and  Bloor  street  one  of  the  main  east  and 
west  arteries  of  traffic.  There  was,  before  the  jury,  evidence  that 
the  plaintiff  drove  his  automobile  south  on  Yonge  street,  turned 
into  Bloor  street,  and,  when  proceeding  west  on  Bloor  street  at  a 
rate  of  about  12  miles  an  hour,  was  overtaken  by  the  defendants’ 
street-car,  and  his  automobile  smashed  and  damaged.  There  was 
also  evidence  that  the  street-car  was  travelling  at  from  15  to  20  miles 
an  hour;  that  there  had  been  a recent  fall  of  snow;  and  that 
the  pavement  and  rail  were  slippery.  The  collision  and  damage 
are  established.  The  jury  were  asked  to  find  how  and  why  the 
collision  occurred.  The  plaintiff’s  evidence  was  directed  to  the 
theory  that  the  defendants’  car  overtook  and  smashed  his  auto- 
mobile because  the  motorman  was  either  unable  ^or  unwilling  to 
check  the  speed  of  his  car.  The  defence  theory  was  that,  after 
leaving  Yonge  street,  the  plaintiff  drove  his  automobile  past  and 
on  to  the  tracks  in  front  of  the  defendants’  car,  and  there  stalled  or 
otherwise  suddenly  checked  the  speed  of  his  automobile,  so  that 
the  motorman  did  not  have  an  opportunity  to  stop  the  street-car 

y 

in  time  to  avoid  the  accident,  and  that  the  ^plaintiff  was  the 
author  of  his  own  damage. 
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The  plaintiff’s  evidence  is,  that  he  did  not  pass  the  street-car, 
but  was  at  all  times  ahead  of  it,  and  that  he  did  not  stall,  stop, 
or  suddenly  slow  up.  The  jury  have  accepted  the  plaintiffs 
theory;  but,  instead  of  finding  that  the  motorman  did  not  try 
to  avoid  the  accident,  have  in  effect  said  that  he  was  unable 
to  stop,  not  because  the  plaintiff  did  what  the  moto)rman  says 
the  plaintiff  did,  but  because  the  motorman  was  driving  his  car 
at  such  a high  rate  of  speed  as  to  deprive  himself  of  the  control 
necessary  to  enable  him,  on  a slippery  rail,  to  check  or  stop  his 
car  quickly  enough  to  avoid  hitting  the  plaintiff’s  automobile, 
travelling  ahead  of  him  at  the  rate  of  12  miles'  an  hour. 

I am  of  the  opinion  that  there  is  abundant  evidence  to  support 
the  jury’s  finding  of  negligence,  and  that  such  negligence  was 
“excessive  rate  of  speed,”  and  also  that  this  is  not  such  a case  as 
Reed  v.  Ellis  (1916),  38  O.L.R.  123,  where  the  Court  was  of  the 
opinion  that  there  was  no  evidence  that  the  negligence  found  was 
the  proximate  cause  of  the  accident. 

The  difficulty  which  presents  itself  to  my  mind  is,  whether 
we  should,  as  was  done  in  Ryan  v.  Canadian  Pacific  R.W.  Co., 
37  O.L.R.  543,  32  D.L.R.  372,  grant  a new  trial,  on  the  ground 
that  the  jury  have  not  by  their  answers  indicated  the  connection 
between  the  negligence  found  and  the  accident,  or  dismiss  the 
appeal  on  the  ground  that  the  jury  on  the  evidence  did  reason- 
ably draw  the  inference  that  the  effective  cause  of  the  accident 
was  the  “excessive  rate  of  speed:”  Billing  v.  Semmens,  7 O.L.R. 
340,  344;  Toben  v.  Elmira  Felt  Co.  (1917),  11  O.W.N.  375. 

I have  come  to  the  conclusion  that  the  latter  is  the  proper 
result,  and  am  assisted  to  that  conclusion  by  the  opinion  that  the 
plaintiff’s  story  (if  believed)  cast  upon  the  defence  the  burden 
of  explaining  the  cause  of  the  accident;  why  the  motorman  did 
not  or  was  unable  to  stop  his  car  was  a fact  peculiarly  within 
his  own  knowledge;  he  went  into  the  box  and  told  his  story, 
which  the  jury  have  not  accepted;  they  have,  on  the  contrary, 
accepted  the  plaintiff’s  story,  and  found  “no  contributory  negli- 
gence.” In  view  of  that  finding,  the  only  other  reasonable  ex- 
planation of  the  cause  of  the  accident  is,  I think,  to  be  found 
in  the  answers  made  to  questions  1 and  2,  and  the  verdict  might, 
if  necessary,  be  supported  on  the  principles  enunciated  in  Mc- 
Arthur v.  Dominion  Cartridge  Co.,  [1905]  A.C.  72,  discussed  and 
explained  in  our  Courts  in  Grand  Trunk  R.W.  Co.  v.  Hainer 
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(1905),  36  S.C.R.  180,  and  St.  Denis  v.  Eastern  Ontario  Live  Stock 
and  Poultry  Association  (1916),  36  O.L.R.  640,  30  D.L.R.  647. 

Rose,  J.  (dissenting) : — The  plaintiff’s  motor-car,  which  he 
was  driving  westerly  in  Bloor  street,  was  struck  from  behind  by 
a car  belonging  to  the  defendants,  and  damaged.  The  defendants’ 
witnesses  say  that  the  motor-car  overtook  and  passed  their  car, 
turned  on  to  the  rail  immediately  in  front,  and,  after  proceeding 
a very  short  distance,  “ stalled,”  and  was  struck  before  the  street- 
car could  be  stopped.  Taking  the  findings  with  the  Judge’s 
charge,  I assume  that  the  jury  rejected  this  evidence,  and  found 
that  the  motor-car  had  been  ahead  of  the  street-car  for  some 
distance,  and  was  struck  while  in  motion. 

The  jury  found  that  the  damage  was  caused  by  the  negligence 
of  the  defendants,  and  that  the  negligence  consisted  in  “ excessive 
rate  of  speed.”  The  defendants  contend  that  there  is  no  evidence 
to  support  this  finding;  and  I think  their  contention  is  correct. 

There  was  contradictory  evidence  as  to  the  rate  of  speed 
at  which  the  street  car  was  running.  The  motorman  swore 
to  a very  moderate  rate;  the  plaintiff  said  he  was  travelling 
at  the  rate  of  12  miles  an  hour,  which,  he  says,  “is  not 
fast,”  and  that  the  street-car  overtook  him;  a witness 
called  by  the  plaintiff  put  it  at  from  15  to  20  miles  an  hour.  The 
plaintiff  thought  the  rail  was  not  slippery;  the  defendants’  motor- 
man  said  it  was.  Assuming  the  jury  to  have  accepted  the  evi- 
dence of  the  witness  who  thought  the  street-car  was  running 
at  from  15  to  20  miles  an  hour,  there  was  absolutely  no  evidence 
that,  even  if  the  rail  was  slippery,  the  speed  was  so  great  as  to 
put  it  out  of  the  power  of  the  motorman  to  make  as  sudden  a 
stop  as  a prudent  motorman  ought  to  have  assumed  that  he  might 
be  required  to  make  in  order  to  avoid  injury  to  persons  or  vehicles 
lawfully  using  the  highway;  and,  without  something  from  which 
the  jury  might  infer  that  the  speed  was  excessive  in  that  sense, 
it  was  not  open  to  them  to  say  that  the  speed  was  negligently 
excessive. 

I would  allow  the  appeal  with  costs  and  direct  judgment 
in  the  County  Court  dismissing  the  action  with  costs. 

Riddell,  J.,  agreed  with  Rose,  J. 

Appeal  dismissed;  Riddell  and  Rose,  JJ., 
dissenting . 
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[IN  CHAMBERS.] 

Canadian  Heating  and  Ventilating  Co.  Limited  v.  T.  Eaton 
Co.  Limited  and  Guelph  Stove  Co.  Limited. 

Appeal — Extending  Time  for  Appeal  to  Appellate  Division — Bond,  Fide  Intention 

to  Appeal- — Rule  176 — Incorporated  Company — Intention  of  Principal 

Officer  of  Company — Delay  in  Bringing  Matter  before  Directors — Special 

Circumstances — Terms  of  Granting  Indulgence. 

Where  the  applicant  for  an  order  extending  the  time  for  appealing  from  a 
judgment  to  the  Appellate  Division  is  an  incorporated  company,  the  rule 
that  the  applicant  must  shew  a bona-fide  intention  to  appeal  entertained 
while  the  right  to  appeal  existed  is  not  to  be  categorically  ana  literally 
applied;  it  is  sufficient  if  the  officer  of  the  incorporated  company  whose 
duty  it  is  to  deal  with  the  matter,  entertains,  within  the  time  allowed  for 
appeal,  the  bond  fide  intention  of  submitting  the  question  of  appealing  to 
the  board  of  directors  of  the  company,  and  is  prevented  by  special  circum- 
stances from  so  doing. 

Smith  v.  Hunt  (1902),  5 O.L.R.  97,  distinguished. 

An  order  was  made  in  November,  1916,  under  R,ule  176,  extending  (upon 
terms)  the  time  for  an  appeal  by  the  plaintiff  company  from  & judgment 
pronounced  on  the  14th  July,  1916:  according  to  Rule  491,  the  appeal 
should  have  been  set  down  for  hearing  on  or  before  the  15th  September, 
1916. 

Motion  by  the  plaintiff  company  for  leave  to  appeal  and 
to  extend  the  time  for  appealing  to  a Divisional  Court  of  the 
Appellate  Division  of  the  Supreme  Court 'of  Ontario  from  the 
judgment  of  Sutherland,  J.,  pronounced  on  the  14th  July,  1916 
(10  O.W.N.  439),  dismissing  the  action,  after  trial  thereof  without 
a jury. 

November  8,  1916.  The  motion  was  heard  by  Hasten,  J., 
in  Chambers. 

H .W .Mickle,  for  the  plaintiff  company. 

H.S. White,  for  the  defendant  the  Guelph  Stove  Company 
Limited. 

The  plaintiff  did  not  desire  to  appeal  as  against  the  other 
defendant. 


November  22,  1916.  Mabten,  J.: — Judgment  having  been 
delivered  on  the  14th  July,  dismissing  the  action,  the  plaintiff 
company  should,  if  it  desired  to  appeal,  have  set  down  its 
appeal  by  the  15th  September.* 

*See  Rule  491.  The  “first  sittings  of  a Divisional  Court  which  commenced 
after  the  expiration  of  one  month  from  the  date  of  judgment”  of  Suther- 
land, J.,  was  the  sittings  which  commenced  on  the  18th  September,  1916. 
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The  excuse  put  forward  to  account  for  the  slip  is,  that  the 
chief  officer  of  the  plaintiff  company  did  not  receive  notification 
of  the  judgment  until  the  20th  July,  and  that  within  a day  or 
two  thereafter  he  was  obliged  to  depart  to  the  North-West  and 
the  Pacific  Coast,  on  an  extended  business-trip  of  great  importance ; 
that  before  going  he  was  unable  to  get  the  board  of  directors 
of  the  plaintiff  company  together;  that  there  was  no  officer  of 
the  company  to  take  up  the  matter  in  his  absence;  that  he  went 
away  without  knowing  exactly  when  an  appeal  had  to  be  brought, 
but  expecting  to  be  back  by  the  1st  September,  and  was  advised 
that  it  would  be  time  enough  to  consider  the  appeal  when  he  re- 
turned; that  his  return  was  delayed  jintil  the  15th  September, 
and  immediately  after  returning  he  was  ill  and  confined  to  bed 
for  two  weeks;  and  that,  when  he  recovered,  he  endeavoured  to 
get  the  board  of  directors  together  at  various  times  between 
the  1st  and  25th  October,  but  failed  to  do  so;  that  he  had  no 
authority  to  appeal  without  the  approval  of  the  board;  and  that 
no  conclusion  was  reached  as  to  whether  to  appeal  or  not  until 
the  25th  October,  though  there  was  always  the  intention  formally 
to  consider  the  question. 

The  objection  most  strongly  urged  against  the  motion  is,  that 
the  applicant  has  not  shewn  a bond  fide  intention  to  appeal  held 
while  the  right  to  appeal  existed,  and  a suspension  of  further 
proceedings  by  reason  of  the  special  circumstances  shewn.  The 
decision  in  Smith  v.  Hunt  (1902),  5 O.L.R.  97,  indicates  that 
the  onus  is  upon  the  applicant  of  establishing  such  a situation; 
and,  if  the  view  there  expressed  is  to  be  applied  categorically 
and  literally,  it  is  manifest  that  the  applicant  has  failed  in  the 
present  instance  to  shew  any  intention  respecting  the  matter, 
formed  by  the  plaintiff  company,  prior  to  the  15th  September. 
But  the  words  of  the  Rule*  under  which  the  application  is  brought 
do  not  contain  any  such  limitation,  and  the  situation  with  respect 
to  a limited  company,  where  it  is  necessary  before  an  intention 
can  be  formed  to  gather  together  the  board  of  directors,  is  very 

*176.  The  Court  may  from  time  to  time  enlarge  or  abridge  the  time 
prescribed  by  the  Rules,  or  by  an  order,  for  doing  any  act  or  taking  any 
proceeding,  and  this  power  may  be  exercised  although  the  application  is 
not  made  until  after  the  expiration  of  the  time  prescribed. 
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different  from  the  situation  in  Smith  v.  Hunt,  where  all  that  was 
necessary  was  for  the  appellant  to  make  up  his  mind  to  appeal. 

I think  that  in  such  a case  as  the  present  it  is  sufficient  if  the 
officer  of  the  incorporated  company  whose  duty  it  is  to  deal  with 
the  matter,  entertains,  within  the  time  allowed  for  appeal,  the 
bond  fide  intention  of  submitting  the  question  of  appealing  to 
his  board,  and  is  prevented  by  special  circumstances  from  so 
doing.  I do  not  think  that,  under  the  circumstances  of  this  case, 

I am  bound  by  the  rule  laid  down  in  Smith  v.  Hunt,  but  that 
the  broader  rule,  that  to  do  justice  in  the  particular  case  is  above 
all  other  considerations,  ought  rather  to  be  applied. 

So  far  as  it  is  an  element  for  consideration  on  such  an  appli- 
cation, I am  clearly  of  opinion  that  the  subject-matter  of  the 
action  covers  large  and  substantial  interests  involving  some 
thousands  of  dollars,  and  the  questions  that  here  arise,  upon  the 
proper  interpretation  of  the  Trade  Mark  and  Design  Act,  R.S.C. 
1906,  ch.  71,  are  difficult  in  law,  and  of  very  considerable  general 
importance.  I should,  however,  add  the  further  statement  that 
I have  by  no  means  reached  the  view  that  the  judgment  of  the 
trial  Judge  is  erroneous.  The  delay  is  not  long,  and  the  appeal 
can  be  speedily  disposed  of.  While  the  inconvenience  and  loss  ( 
to  the  respondent  consequent  on  granting  the  leave  may  be  con- 
siderable, yet  full  indemnity  can  be  provided. 

With  very  considerable  hesitation,  I have  concluded  that, 
upon  the  plaintiff  paying,  as  a condition  precedent,  the  costs 
of  this  application,  and  giving  security  to  the  satisfaction  of  the 
Registrar  for  the  payment  of  all  costs  up  to  and  including  the 
judgment  in  the  action,  and  upon  the  plaintiff  filing  a writing 
undertaking  under  the  seal  of  the  company  that,  in  the  event  of  the 
plaintiff’s  success  on  the  appeal,  no  claim  will  be  made  against  the 
defendants  in  respect  to  the  damages  claimed  in  this  action 
arising  out  of  anything  done  between  the  15th  September  last 
and  this  date,  or  out  of  the  sale  hereafter  of  goods  manufactured 
during  that  period,  and  also  indertaking  in  the  event  of  success 
to  idemnify  the  defendant  the  Guelph  Stove  Company  Limited 
against  any  outlay  lost,  thrown  away,  or  incurred  between  the 
15th  September  and  this  date,  in  consequence  of  that  company 
supposing  that  the  judgment  was  final,  and  also  undertaking 
to  facilitate  the  restoration  of  exhibits  or  duplicates  of  the  exhibits 
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delivered  out,  I should  grant  leave  to  appeal  and  direct  all  exten- 
sions of  time  necessary  for  that  purpose.  Notice  of  appeal  to 
be  given,  evidence  to  be  ordered  forthwith,  and  the  hearing  of 
the  appeal  to  be  expedited. 

It  is  to  be  noted  that  the  leave  so  given  extends  only  to  an 
appeal  against  the  Guelph  Stove  Company  Limited.  No  appli- 
cation is  made  for  leave  to  appeal  against  the  T.  Eaton  Company 
Limited. 


[RIDDELL.  I.] 
Rex  v.  McCarthy. 


Criminal  Law — Indictment  for  Doing  Grievous  Bodily  Harm — Verdict  of  Guilty 
of  “Attempt” — Criminal  Code,  secs.  72,  949 — Intent — Evidence — Refusal 
of  Trial  Judge  to  State  Case  for  Appellate  Court. 

An  attempt  implies  an  intent  (Criminal  Code,  sec.  72);  but  an  intent  is  not 
enough;  intending  to  commit  a crime  is  not  the  same  as  attempting  to 
commit  it. 

Upon  an  indictment  for  doing  grievous  bodily  harm,  the  jury  may  find  a 
verdict  of  attempt  to  do  grievous  bodily  harm  (Code,  sec.  949). 

Upon  the  evidence  in  this  case — it  being  open  to  the  jury  to  believe  any  part 
of  any  evidence  and  disbelieve  any  other  part — the  jury  might  find  that 
there  was  an  intent  to  do  grievous  bodily  harm,  and  with  that  intent  an 
act  done  looking  to  the  commission  of  the  offence,  which  act  failed  of 
effect. 

The  trial  Judge  was  asked  to  state  a case  for  the  consideration  of  the  Appellate 
Division,  on  the  ground  that  the  jury  should  not  have  been  allowed  to  find 
a verdict  of  attempt  only.  He  declined  to  do  so. 

Rex  v.  Menary  (1911),  23  O.L.R.  323,  18  Can.  Crim.  Cas.  237,  distinguished. 

Clements  McCarthy  was  tried  before  Riddell,  J.,  and  a 
jury  at  the  Toronto  assizes,  and  found  guilty  of  an  attempt 
to  do  grievous  bodily  harm;  on  his  behalf,  the  trial  Judge  was 
asked  to  reserve  a case  for  the  Appellate  Division. 

T.  C.  Robinette,  K.C.,  for  the  prisoner. 

P.  White , K.C.,  for  the  Crown. 


November  23.  Riddell,  J.: — McCarthy  was  indicted  under 
two  counts:  (1)  for  manslaughter;  (2)  for  doing  grievous  bodily 
harm;  and  tried  before  me  with  a jury  at  the  Toronto  assizes. 

The  jury  (after  long  deliberation)  not  agreeing,  I told  them 
that,  while  they  could  not  find  a verdict  of  an  attempt  to  commit 
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manslaughter,  as  an  attempt  required  intent,  while  the  essence 
of  manslaughter  was  absence  of  intent — yet  they  might  find  a 
verdict  of  an  attempt  on  the  second  count.  They  found  a verdict 
of  attempt  only  on  the  second  count. 

I am.  asked  to  reserve  a case  for  the  Appellate  Division,  on 
the  ground  that  the  jury  should  not  have  been  allowed  to  find 
a verdict  of  attempt  only. 

The  Criminal  Code,  sec.  949,  provides:  “When  the  complete 
commission  of  an  offence  charged  is  not  proved  but  the  evidence 
establishes  an  attempt  to  commit  the  offence,  the  accused  may 
be  convicted  of  such  attempt  and  punished  accordingly.” 

An  attempt,  of  course,  implies  an  intent  (Code,  sec.  72);  and 
even  an  intent  is  not  enough;  for,  as  Chief  Justice  Bryan  said 
in  Year  Book,  17  Edw.  IV.,  2 pi.  2:  “The  devil  himself  cannot 
try  the  thought  of  a man” — and  it  would  be  hopeless  to  look  for 
greater  subtility  in  the  Courts.  Intending  to  commit  a crime  is 
not  the  same  as  attempting  to  commit  it:  Regina  v.  McPherson 
(1857),  Dears.  & B.  197.  See  also  Rex  v.  Sutton  (1736),  K.B.Cas. 
temp.  Hardwicke  370,  372;  Regina  v.  Eagleton  (1855),  Dears.  515. 

Remembering  that  it  is  open  to  the  jury  to  believe  any  part 
of  any  evidence  and  disbelieve  any  other  part,  I think  that  they 
might  find  that  there  was  here  an  intent,  and  with  that  intent 
an  act  done  looking  to  the  commission  of  the  offence,  which  act 
failed  of  effect. 

The  prisoner  came  down  a street  toward  King  street  at  a very 
great  speed,  he  driving  an  automobile,  two  women  (the  deceased 
and  a companion)  hanging  on  the  rug-bar  back  of  the  front  seat, 
while  they  were  sitting  on  the  rear  seat  and  yelling  loudly.  Going 
at  this  speed,  and  turning  the  King  street  corner  at  such  a speed, 
1 think  the  jury  might  well  consider  indicated  an  intent  to  do  harm 
to  the  women. 

The  automobile  seems  to  have  struck  three  obstacles:  (1) 

(according  to  the  prisoner’s  own  account)  the  kerb;  (2)  a tree; 
and  (3)  a telegraph  pole — it  is  probable  that  the  collision  with 
the  tree  it  Was  which  threw  the  deceased  out  of  the  automobile. 

The  prisoner  says  that  the  wheel  struck  the  kerb — he  cannot 
account  for  this  except  on  the  theory  that  he  had  a “blow-out.” 
He  lost  control  of  the  wheel,  and  then  the  car  struck  the  tree. 
If  we  take  the  whole  of  the  evidence  of  the  prisoner  as  to  be 


XLI.] 


ONTARIO  LAW  REPORTS. 


155 


believed,  it  is  plain  that  the  whole  thing  was  an  accident — that 
the  jury  did  not  believe,  and  I agree  with  them. 

But  the  jury  must  have  found  that  he  did  some  act  with  the 
intent  charged;  I can  see  no  incongruity  in  the  jury  believing 
that  the  car  striking  the  kerb  was  not  an  accident,  but  wilful, 
and  done  with  the  intent  of  injuring  the  deceased — but  that 
everything  thereafter  was  accidental  and  not  expected  or  con- 
templated. 

The  case  of  Rex  v.  Menary  (1911),  23  O.L.R.  323,  18  Can. 
Crim.  Cas.  237,  does  not  lay  down  the  law  that  there  can  be  no 
attempt  at  such  a crime.  All  that  was  done  there  was  to  decide,  on 
the  particular  facts  of  that  case,  that  there  was  either  an  indecent 
assault  or  nothing.  Moss,  C.J.O.:  “What  was  alleged  to  have 
been  done  would,  if  proved,  have  rendered  the  accu'sed  guilty 
of  an  indecent  assault”  (18  Can.  Crim.  Cas.  at  p.  239).  Meredith, 
J.A.  (now  C.J.C.P.):  “There  was  no  reasonable  evidence  of  any 
intention  even,  on  the  prisoner’s  part,  to  commit  any  crime”  (p. 
240).  Magee,  J.A.,  thought  the  charge  misleading  (pp.  242,  243) 
Maclaren,  J.A.,  dissented. 

Of  course  it  is  no  part  of  my  duty  to  decide  whether  the  jury 
should  have  found  as  they  did — I thought  it  was  a clear  case  of 
manslaughter,  but  that  was  for  the  jury.  In  many  cases  where 
murder  is  charged,  it  seems  to  the  trial  Judge  that  the  case  is 
clearly  made  out,  but  the  jury  cannot  be  prevented  from  finding 
only  manslaughter — so  here,  if  a soft-hearted  or  soft-headed  jury- 
man stands  out  against  finding  the  main  offence,  the  jury  cannot 
be  prevented  from  finding  an  attempt  only,  if  but  the  evidence 
can  be  read  to  justify  such  a verdict. 

I decline  to  state  a case. 
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Workmen’s  Compensation  Act — Ontario  Act  J Geo.  V.  ch.  25  and  Amending 
Acts — Contractor — Assessment  of,  as  Employer  of  Wage-earners — Failure 
of  Contractor  to  Pay  Sum  Assessed — Notification  by  Workmen’s  Compen- 
sation Board  to  City  Corporation,  Principal  of  Contractor — Payment  of 
Assessment  by  Corporation — Right  to  Withhold  Amount  from  Sum  Due 
under  Contract — Action  to  Recover  Amount  Withheld — Defence — Justifica- 
tion under  Order  of  Board — Necessity  for  Proof  of  Order  or  Decision  of 
Board — Failure  to  Prove — Judgment  for  Contractor — Opening  up — Fresh 
Evidence  Taken — Pay-roll — Estimate — Authority  of  Officer  of  Board, — 
Delegation  of  Powers — Sec.  78  ( 3 ) of  Act — Adoption  of  Assessment  by 
Board — Jurisdiction  of  Court  to  Inquire  into  Proceedings  of  Board — Pro- 
posed Addition  of  Board  as  Third  Party  after  Trial  and  Judgment — Right 
to  Bring  Board  before  Court. 


The  plaintiff,  a contractor,  sued  the  defendants,  a city  corporation,  for  a sum 
said  to  be  due  under  a contract  for  work  clone  for  the  defendants.  The 
defendants  admitted  that  they  had  withheld  the  amount  sued  for  from  the 
amount  justly  due  to  the  plaintiff,  and  had  paid  it  to  the  Workmen’s 
Compensation  Board,  upon  notification  from  the  Board  that  the  plaintiff 
was  indebted  to  the  Board,  under  the  provisions  of  the  Workmen’s  Com- 
pensation Act,  4 Geo.  V.  ch.  25,  and  amending  Acts  (5  Geo.  V.  ch.  24,  6 Geo. 
V.  ch.  31,  and  7 Geo.  V.  ch.  34),  in  the  sum  so  withheld,  which  had  been 
assessed  by  the  Board  upon  the  plaintiff  as  an  employer  of  wage-earners. 
The  defendants  pleaded  the  order  of  the  Board  and  its  decision  that  they 
were  entitled  to  indemnity  from  the  plaintiff 

Held,  that  the  Court  had  jurisdiction  to  inquire  into  the  proceedings  of  the 
Board  so  as  to  ascertain  whether  or  ‘not  the  defendants  had  brought  them- 
selves within  the  protection  of  the  Act;  that  the  Act  requires  that  there 
shall  be  a decision  of  the  Board;  and  that  in  this  case,  so  far  as  evidence 
taken  at  the  trial  shewed,  there  was  no  such  decision. 

There  was  no  evidence  that  the  Board  made  an  assessment  or  gave  notice 
of  an  assessment  being  made,  or  became  entitled  to  register  an  assessment, 
or  had  registered  an  assessment;  and  the  defendants  were  not,  so  far  as 
the  evidence  shewed,  called  upon  by  any  official  act  of  the  Board  to  pay 
the  amount  alleged  to  have  been  assessed  against  the  plaintiff. 

Consideration  of  the  provisions  of  the  Act  (as  amended),  especially  secs. 
10,  60,  62,  63. 

Judgment,  was  pronounced  in  favour  of  the  plaintiff  for  the  amount  claimed 
without  costs;  but  the  entry  of  the  judgment  was  stayed  for  a month 
to  enable  the  parties  to  ascertain  and  adjust  the  differences  between  them 
and  the  Board. 

Upon  the  application  of  the  defendants  to  the  trial  Judge,  the  case  was  re- 
opened, and  the  defendants  adduced  further  evidence,  upon  which  it  was 
held,  by  the  trial  Judge,  upon  the  question  whether  a valid  assessment 
had  been  made,  that,  although  there  was  no  official  record  of  an  assess- 
ment having  been  made,  what  was  done  by  the  Board  amounted  to  a valid 
assessment  under  the  provisions  of  the  Act. 

The  Board  in  fact  never  acted  or  assumed  to  act  under  sec.  78,  sub-sec.  (3), 
which  is  its  only  authority  forTnaking  an  assessment  based  on  such  sum  as, 
in  the  opinion  of  the  Board,  is  the  probable  amount  of  the  pay-roll  of  the 
employer.  The  Board  could  not  be  said  to  have  made  the  assessment; 
it  was  made  by  an  officer  of  the  Board. 

Sections  84  to  98  of  the  Act  (as  amended)  considered. 

The  Board  could  not  delegate  its  authority  to  fix  the  amount  upon  which  the 
assessment  should  be  based. 

But,  although  the  assessment  made  by  the  officer  on  the  amount  of  the  pay- 
roll as  fixed  by  him  was  not  binding  on  the  plaintiff,  yet,  the  question  having 
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been  opened  by  ‘the  Board  at  the  plaintiff’s  request,  and  the  Board  having 
confirmed  what  the  officer  had  done,  there  was  an  act  of  the  Board  which 
cured  the  defect  and  rendered  the  assessment  valid. 

The  action  was.  therefore,  dismissed. 

An  application  by  the  defendants,  made  after  the  original  trial  and  judgment, 
to  extend  the  time  for  service  of  a third  party  notice  upon  the  Board  was 
refused,  both  because  it  could  not  be  entertained  at  that  stage,  and  because 
the  Board  could  not  be  brought  before  the  Court  to  answer  a claim  lor 
anything  done  under  the  statute. 

Action  to  recover  $2,230.20,  the  balance  alleged  to  be  due 
to  the  plaintiff,  a contractor,  for  work  done  for  the  Corporation 
of  the  City  of  Toronto,  the  defendants,  under  a contract. 

The  defence  was,  that  the  defendants  had  paid  the  Work- 
men’s Compensation  Board  the  sum  of  $2,230.20,  pursuant  to 
the  Board’s  order,  that  being  a sum  primarily  due  by  the  plaintiff 
to  the  Board,  and  that  they  were  justified  in  charging  that  sum 
against  the  plaintiff,  and  so  nothing  was  due  to  him. 

November  7.  The  action  was  tried  by  Clute,  J.,  without  a 
jury,  at  Toronto. 

F.  J.  Hughes , for  the  plaintiff. 

Irving  S.  Fairty,  for  the  defendants. 

November  24.  Clute,  J.: — The  plaintiff’s  claim  is  for 
$2,230.20,  the  balance  due  him  upon  a contract  with  the  city. 

This  balance  upon  the  contract  is  not  denied,  but  the  defend- 
ants plead  that  on  the  26th  September,  1916,  the  Workmen’s 
Compensation  Board  notified  the  defendants  that  the  plaintiff 
was  indebted  to  it  under  the  provisions  of  the  Workmen’s  Compen- 
sation Act,  4 Geo.  V.  ch.  25,  as  amended,*  in  the  sum  of  $2,230.20, 
and  had  so  notified,  the  plaintiff;  that  the  plaintiff  did  not  pay 
the  Board  the  amount  so  due;  and  that  on  the  26th  September, 
1916,  the  Board  ordered  the  defendants  to  pay  the  said  amount 
to  the  Board,  at  the  same  time  deciding  that  the  defendants  were 
entitled  to  indemnity  from  the  plaintiff  in  respect  of  the  full 
amount  of  such  payment;  that  the  defendants  paid  the  said  sum 
of  $2,230.20  to  the  Board,  and  were  not  liable  to  the  plaintiff  in 
respect  thereof. 

The  defendants  further  plead  that,  by  virtue  of  the  Work- 

* The  amending  Acts  are:  5 Geo.  V.  ch.  24;  6 Geo.  V.  ch.  31;  7 Geo. 
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men’s  Compensation  Act  as  amended,  especially  secs.  10,  60,  and 
98,  this  action  is  not  maintainable  and  should  be  stayed.  To 
this  the  plaintiff  replies  that  he  is  not  indebted  to  the  Work- 
men’s Compensation  Board  as  alleged,  and  he  denies  that  the 
said  Board  had  decided,  or  had  power  or  jurisdiction  to  decide, 
that  the  defendants  were  entitled  to  idemnity  from  the  plaintiff 
as  alleged  in  paragraph  5 of  the  statement  of  defence. 

At  the  trial,  the  defendants’  counsel  admitted  the  amount 
due  on  the  contract,  and  relied  upon  their  defence. 

Mr.  Howard  Spencer  Rupert,  the  Secretary  of  the  Commis- 
sioner of  Works  of  the  City  of  Toronto,  was  called  and  produced 
a letter  dated  the  20th  December,  1916,  as  follows:— 

“To  the  Works  Department, 

“City  Hall, 

“Toronto. 

“Re  M.  H.  Murphy,  Contractor. 

“Confirming  conversation  with  you  this  morning,  we  beg  to 
remind  you  that  the  assessment  of  this  contractor,  which,  with 
added  percentage  to  date  for  non-payment,  is  $2,230.20,  remains 
unpaid.  Under  section  10,  the  city  of  course  is  responsible  for 
payment  of  this  amount  with  the  usual  right  of  indemnity  by  way 
of  withholding  balances  to  meet  it. 

“Yours  truly, 

“Workmen’s  Compensation  Board, 

“N.  B.  Worm  with,  solicitor.” 

And  a further  letter  to  the  Works  Department  as  follows: — 

“This  contractor’s  assessment,  which  is,  in  accordance  with  our 
notice  to  you,  $2,230.20,  is  still  unpaid,  and  under  section  10  of 
the  Act  4 Geo.  V.  ch.  25,  as  amended  by  5 Geo.  V.  ch.  24,  we  would 
ask  you  to  kindly  forward  us  yourc  heque  for  that  amount,  so 
that  the  amount  which  has  remained  in  abeyance  for  an  unreason- 
able length  of  time  may  be  cleaned  up. 

“Workmen’s  Compensation  Board, 

“N.  B.  Worm  with,  solicitor.  ” 

Mr.  Laver,  the  paying  teller  of  the  Treasury  Department 
of  the  City  of  Toronto,  produced  a cheque  dated  the  3rd  January, 
payable  to  the  Workmen’s  Compensation  Board,  for  $2,230.20, 
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which  was  duly  paid.  To  the  cheque  was  attached  an  account, 
dated  the  22nd  December,  1916,  in  which  the  Corporation  of  the 
City  of  Toronto  were  charged  as  indebted  to  the  Workmen’s 
Compensation  Board,  “Assessments  to  December  29th,  1916,  re 
M.  H.  Murphy  as  per  H.O.  letter  No.  5826,  $2,230.20.”  The 
cheque  was  remitted  on  the  5th  January,  1917. 

The  plaintiff  admitted  in  his  examination  for  discovery  (ques- 
tions 19  and  20)  that  he  had  paid  no  part  of  this  sum,  but  he 
said  that  he  had  paid  the  Board  the  initial  estimate  for  1915. 

This  completed  the  defence. 

In  reply  the  plaintiff  was  called.  He  denied  that  he  was  liable 
to  the  Workmen’s  Compensation  Board,  or  that  he  ever  received 
any  order  or  judgment  for  this  amount,  or  for  any  amount,  or 
any  notice. 

Section  63  of  the  Workmen’s  Compensation  Act  provides: — 

“An  order  of  the  Board  for  the  payment  of  compensation 
by  an  employer  who  is  individually  liable  to  pay  the  compensation 
or  any  other  order  of  the  Board  for  the  payment  of  money  made 
under  the  authority  of  this  Part,  or  a copy  of  any  such  order  certi- 
fied by  the  Secretary  to  be  a true  copy,  may  be  filed  with  the  clerk 
of  any  County  or  District  Court  and  when  so  filed  shall  become 
an  order  of  that  Court  and  may  be  enforced  as  a judgment  of  the 
Court” 

The  plaintiff  further  stated  that  he  had  never  received  any 
notice  of  such  filing  with  the  Court,  or  any  notice  of  any  kind 
of  that  having  been  done,  or  any  notice  that  a certificate  had 
been  issued  by  the  Board  under  sec.  95,  and  stated  that  he  had 
never  been  served  with  any  attaching  process  either  by  the  city 
corporation  or  the  Board,  or  any  notice  whatever  that  the  city 
corporation  intended  to  pay  over  this  amount  to  the  Board;  that 
he  had  never  seen  or  authorised  any  such  payment,  and  did  not 
know  of  it  until  after  it  had  been  made;  that  he  was  arranging 
a settlement  of  the  amount  at  the  time;  and  correspondence  on 
this  subject  was  put  in. 

This  correspondence  begins  with  a letter  of  the  16th  October, 
1916,  from  the  Board  to  the  plaintiff,  requiring  the  plaintiff  to 
attend  at  the  Board’s  offices  on  the  19th  October,  with  all  books, 
papers,  memoranda,  or  letters  shewing  the  amount  of  work  done 
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and  moneys  expended  for  wages  during  the  years  1915  and  1916; 
followed  by  a further  letter  from  the  Board  to  the  plaintiff, 
dated  the  23rd  October,  1916,  that,  “ failing  to  receive  payment 
of  your  assessment,  which  with  added  percentage  to  date  is 
$2,230.20,  we  give  you  notice  that  we  are  filing  with  the  Clerk 
of  the  County  Court  of  Toronto,  the  Board’s  certificate  to  the 
effect  that  this  amount  is  still  due  and  owing  by  you.  This 
means  that  the  certificate,  when  filed,  becomes  an  order  of  the 
Court,  and  may  be  enforced  as  a judgment.  Unless  your  cheque 
for  the  amount  as  indicated  is  received  by  Saturday,  November 
4th,  we  shall  instruct  the  sheriff  to  make  the  regular  levy  upon 
your  lands  and  chattels.  Workmen’s  Compensation  Board,  per 
N.  B.  Wormwith,  solicitor.” 

On  the  2nd  November,  1916,  the  plaintiff’s  solicitor  replied 
to  this  letter,  stating  that  he  was  busy  getting  this  matter  into 
shape,  but  found  it  was  heavier  than  at  first  appeared,  and  asked 
for  a few  days  in  order  that  he  might  present  the  matter  as  fully 
as  he  could.  This  request  was  complied  with  on  the  6th  November; 
and  on  the  13th  November  the  plaintiff’s  solicitor  enclosed  to  the 
Board  a declaration,  petition,  and  schedule,  and  stated  that  he 
would  be  pleased  to  appear  before  the  Board  personally,  for  Mr. 
Murphy,  at  any  time,  and  bring  his  books  in  order  to  substantiate 
the  statements  set  forth  in  the  petition. 

The  Board  replied  on  the  16th  November  that  the  matter 
should  have  their  consideration,  and  on  the  25th  November  the 
Board  further  replied:  “We  have  placed  your  declaration  with 
the  schedules  before  the  Board;  and,  if  Mr.  Murphy  will  attend 
with  all  books,  papers,  memoranda,  etc.,  to  substantiate  the  state- 
ment set  forth,  it  will  then  be  determined  whether  it  is  necessary 
to  have  a formal  hearing  before  the  Board.  Thursday  of  next 
week  would  be  the  most  convenient  for  this  purpose.  Work- 
men’s Compensation  Board,  per  N.  B.  Wormwith,  solicitor.” 

To  this  Mr.  Hughes,  the  plaintiff’s  solicitor,  replied,  on  the 
27th  November,  that  he  would  attend  on  the  following  Thursday, 
with  books  etc. 

The  plaintiff  states  that  he  attended  with  the  accounts  shewing 
the  amount  paid  out  by  him  for  wages,  and  saw  Mr.  Bastedo, 
the  auditor  to  the  Board,  and  the  solicitor  of  the  Board,  and 
he  made  an  affidavit;  that  he  also  attended  on  the 
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Thursday  following  the  27th  November,  with  his  brother  and 
solicitor  for  2^  hours,  and  he  left  the  accounts  with  the  Board. 
He  swears  that  the  wages  for  1915  were  $3,700  odd,  and  not  more 
than  $3,800;  that  for  1916  they  were  between  $16,000  and  $17,000; 
that  the  compensation  should  have  been  $1,100  or  $1,200;  and 
that  he  paid  $456.75,  which  left  the  amount  due  by  him  at  $800. 
He  denied  that  any  assessment  had  been  made  by  the  Board  until 
the  30th  March.  Upon  cross-examination,  exhibit  6 (for  identi- 
fication) was  submitted  to  him.  This  was  put  in  subject  to 
proper  proof.  It  purports  to  contain  a statement  of  the  plaintiff’s 
pay-roll  for  1915  and  1916. 

There  was  also  a copy  of  a letter,  dated  the  30th  September, 

1916,  purporting  to  have  been  written  to  the  plaintiff.  This 
was  also  marked  for  identification  only — exhibit  7.  He  denied 
that  he  ever  received  either  of  these  documents.  He  states  that 
blank  forms  were  sent  to  his  place  of  residence  while  he  was 
away  in  California. 

No  proof  was  given  of  the  receipt  by  the  defendants  of  exhibits 
6 and  7 or  of  any  assessment  made  by  the  Board  for  1916  and 

1917. 

The  solicitor  for  the  Board,  Norman  B.  Wormwith,  was  called, 
but  he  was  not  able  to  give  any  evidence  in  regard  to  the  sending 
of  these  letters.  This  closed  the  evidence. 

Mr.  Fairty,  for  the  defence,  relied  upon  sec.  60,  sub-sec.  4, 
and  sec.  10,  sub-sec.  5,  of  the  Act,  and  contended  that  the  Court 
had  no  jurisdiction  to  try  the  case. 

I expressed  the  view  that  the  question  was,  whether  or  not  the 
defendants  had  brought  themselves  within  the  protection  of  the 
Act,  and  that  this  Court  had  jurisdiction  to  make  inquiry  to 
ascertain  that  fact;  that  the  present  action  was  not  one  against 
the  Board,  but  against  the  city  corporation.  They  admitted 
liability  unless  protected  by  what  had  been  done  under  the  Act 
by  the  Board  so  as  to  justify  the  payment  of  the  amount  claimed 
by  the  Board  out  of  any  moneys  due  by  the  city  to  the  plaintiff 
under  his  contract. 

Section  60  provides : — 

“(1)  The  Board  shall  have  exclusive  jurisdiction  to  examine 
into,  hear  and  determine  all  matters  and  questions  arising  under 
this  Part  and  as  to  any  matter  or  thing  in  respect  to  which  any 


Clute,  J. 

1917 

Murphy 

v. 

City  of 
Toronto. 


162 

Clute,  J. 

1917 

Murphy 

v. 

City  of 
Toronto, 


ONTARIO  LAW  REPORTS.  [vol. 

power,  authority  or  discretion  is  conferred  upon  the  Board,  and 
the  action  or  decision  of  the  Board  thereon  shall  be  final  and  con- 
clusive and  shall  not  be  open  to  question  or  review  in  any  Court 
and  no  proceedings  by  or  before  the  Board  shall  be  restrained 
by  injunction,  prohibition  or  other  process  or  proceeding  in  any 
Court  or  be  removable  by  certiorari  or  otherwise  into  any  Court. ” 

The  section  further  provides : — 

“ (2)  Without  thereby  limiting  the  generality  of  the  provisions 
of  sub-section  (1),  it  is  declared  that  such  exclusive  jurisdiction 
shall  extend  to  determining: 

“(a)  Whether  any  industry  . . . falls  within  . . . 

schedule  1 . . . 

“(b)  Whether  any  industry  . . . falls  within  . . . sched- 
ules . . . 

“ (c)  Whether  any  part  of  any  such  industry  constitutes  a 
part,  branch  or  department  of  an  industry  within  the  meaning 
of  Part  1.” 

Sub-section  (3)  gives  the  Board  power  to  reconsider  any 
matter  dealt  with  by  it;  and  sub-sec.  (4)  (added  by  7 Geo.  V.  ch. 
34,  sec.  10)  declares  that  the  decisions  of  the  Board  shall  be  upon 
the  real  merits  and  justice  of  the  case,  and  it  shall  not  be  bound 
to  follow  strict  legal  precedent. 

Section  60a.  (added  by  7 Geo.  V.  ch.  34,  sec.  11)  provides  as 
follows : — 

“ Every  copy  of  or  extract  from  an  entry  in  any  book  or  record 
of  the  Board,  and  of  any  document  filed  with  the  Board,  certified 
by  the  Secretary  of  the  Board  to  be  a true  copy  or  extract,  shall 
be  received  in  any  Court  as  yrimd  facie  evidence  of  the  matter 
so  certified  without  proof  of  the  Secretary’s  appointment,  authori- 
ty, or  signature.’” 

Under  this  clause,  I suggested  to  counsel  that,  if  there  was 
any  sufficient  assessment  or  any  action  and  decision  of  the  Board 
upon  the  case,  I would  admit  proof  of  the  same.  No  such  proof 
was  tendered  or  offered,,  either  under  sec.  60  or  otherwise,  and 
it  was  again  insisted  that  the  Court  had  no  jurisdiction. 

Section  62  provides: — 

“ (1)  The  Board  may  act  upon  the  report  of  any  of  its  officers 
and  any  inquiry  which  it  shall  be  deemed  necessary  to  make 
may  be  made  by  any  one  of  the  Commissioners  or  by  an  officer 
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of  the  Board  or  some  other  person  appointed  to  make  the  inquiry, 
and  the  Board  may  act  upon  his  report  as  to  the  result  of  the 
inquiry. 

“ (2)  The  person  appointed  to  make  the  inquiry  shall  for  the 
purposes  of  the  inquiry  have  all  the  powers  conferred  upon  the 
Board  by  section  55.” 

Section  55  gives  to  the  Board  “the  like  powers  as  the  Supreme 
Court  for  compelling  the  attendance  of  witnesses  and  of  examining 
them  under  oath,  and  compelling  the  production  of  books,  papers, 
documents  and  things.” 

The  Act,  as  I read  it,  gives  to  the  Board  plenary  power  within 
its  jurisdiction,  and  to  that  extent  its  decision  is  not  open  to 
review,  injunction,  or  prohibition.  While  the  Board  is  not  bound 
to  follow  strict  legal  precedents,  but  to  decide  according  to  the 
merits  and  justice,  of  the  case,  the  Act  nevertheless  requires  that 
there  shall  be  a decision  of  the  Board.  The  informal  procedure, 
as  far  as  was  disclosed  by  the  evidence  here,  did  not  constitute 
the  action  and  decision  of  the  Board  within  the  meaning  of  the 
Act. 

There  are  certain  things  which  I regard  as  requisite  and 
necessary  to  be  done  by  the  Board,  and  certain  action  and  decision 
to  be  taken  by  the  Board,  to  constitute  that  binding  act  and 
decision  which  enables  the  Board  to  enforce  its  remedy  by  regis- 
tration in  the  Court,  constituting  there  the  judgment  and  decision 
of  the  Board,  or  by  levying  of  the  amount  as  taxes  against  the 
contractor. 

The  Board  has  jurisdiction  to  adminsister  Part  1 of  the  Act, 
which  applies  to  the  very  large  number  of  industries  referred  to 
in  schedules  1 and  2. 

In  schedule  1 the  Board  levies  an  assessment  and  collects  a 
fund  out  of  which  compensation  to  the  workmen  is  paid,  the 
employers  in  this  schedule  not  being  individually  liable  to  pay 
compensation,  while  as  to  employers  in  schedule  2 no  accident 
fund  is  collected  from  them,  and  they  are  individually  liable  to 
pay  compensation  as  each  accident  occurs. 

The  scale  of  compensation  is  fixed  by  the  Act. 

The  Act  provides  that  all  employers  in  the  industries  in 
schedule  1 are  required,  without  notice  and  subject  to  penalty  in 
case  of  default,  to  prepare  and  transmit  to  the  Board,  not  later 
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than  the  20th  January  in  each  year,  a statement  of  the  amount  of 
wages  paid  during  the  prior  year  and  an  estimate  of  the  amount 
expected  to  be  expended  during  the  current  year.* 

Sections  45  to  67  refer  to  the  Workmen’s  Compensation 
Board,  which  is  a body  corporate,  consisting  of  three  members, 
of  whom  two  constitute  a quorum.  The  Board  has  like  powers 
as  the  Supreme  Court  for  the  compelling  the  attendance  of  wit- 
nesses and  examining  under  oath  and  compelling  the  production 
of  books,  papers,  and  documents  (sec.  55,  supra). 

Section  57  provides  that  the  sittings  of  the  Board  are  to  be 
held  in  Toronto,  except  where  it  is  expedient  to  hold  sittings 
elsewhere. 

Section  58  provides  that  the  Commisioners  shall  sit  at  such 
times  and  conduct  their  proceedings  in  such  manner  as  they  may 
deem  most  convenient  for  the  proper  discharge  and  speedy  des- 
patch of  business. 

By  sec.  59  (1),  the  Board  has  power  to  appoint  a Secretary 
and  other  officers  and  clerks  as  the  Board  may  deem  necessary, 
and  may  prescribe  their  duties. 

Sections  60  and  63  are  quoted  above. 

Section  63  requires,  as  I understand  it,  that  the  order  for  the 
payment  of  compensation  by  the  employer,  who  is  individually 
liable  to  pay  compensation,  or  any  other  order  of  the  Board  for 
the  payment  of  money  made  under  the  authority  of  the  Act, 
shall  be  a formal  order  of  the  Board  of  which  a certified  copy 
may  be  obtained. 

Sections  78  to  83  provide  for  statements  to  be  furnished  b}^ 
employers,  who  are  to  keep  account  of  wages  paid,  and  are  subject 
to  penalty  in  case  of  default;  and  the  Board,  or  any  member  of  it, 
or  any  officer  or  person  authorised  by  it  for  that  purpose,  has  the 
right  to  examine  the  books  and  accounts  of  the  employers  and 
make  such  inquiries  as  the  Board  may  deem  necessary  for  the 
purpose  of  ascertaining,  if  necessary,  whether  any  statement 
furnished  to  the  Board  under  the  provisions  of  the  Act  is  an 
accurate  statement  of  the  matters  required  to  be  stated  there  or 
of  ascertaining  the  amount  of  the  pay-roll  of  any  employer  (sec. 
79). 

*See  sec.  78  of  the  principal  Act,  and  amendments  by  5 Geo.  V.  ch.  24, 
sec.  20;  6 Geo.  V.  ch.  31,  sec.  7;  and  7 Geo.  V.  ch.  34,  sec.  13. 
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(2)  Subject  to  a penalty  not  exceeding  $500. 

(3)  Officers  of  the  Board  are  authorised  to  require  and  take 
declarations  as  to  any  matter  of  such  examination  or  inquiry. 
(Sub-section  (3)  of  sec.  79  is  added  by  5 Geo.  V.  ch.  24,  sec.  21.) 

Section  80  provides  that,  if  a statement  is  found  to  be  in- 
accurate, the  assessment  shall  be  made  on  the  true  amount  of 
the  pay-roll  as  ascertained  by  such  examination  and  inquiry;  and, 
if  the  pay-roll  is  shewn  to  be  inaccurate,  the  employer  shall  pay 
to  the  Board  the  difference,  and  by  way  of  penalty  a sum  equal  to 
such  difference,  from  which  (sub-sec.  (2))  he  may  be  relieved 
if  the  inaccuracy  in  the  statement  was  not  intentional. 

Sections  84  to  98  inclusive  refer  to  assessments  to  be  made 
bjr  the  Board.  The  sums  to  be  assessed  may  be  either  a per- 
centage of  the  pay-rolls  or  a specific  sum,  as  the  Board  may 

• • 

determine  (sec.  84,  sub-sec.  (2)). 

Such  assessments  may  be  levied  provisionally  upon  the  esti- 
mate of  the  pay-roll  given  by  the  employer  or  upon  an  estimate 
fixed  by  the  Board,  and,  after  the  actual  pay-roll  has  been  ascer- 
tained, adjusted  to  the  correct  amount  (sec.  85  (1)  as  enacted  by 
5 Geo.  V.  ch.  24,  sec.  23). 

Section  86  (as  amended  by  5 Geo.  V.  ch.  24,  sec.  24,  and  7 Geo. 
V.  ch.  34,  sec.  15)  provides: — 

“ (1)  The  Board  shall  determine  and  fix  the  percentage,  rate 
or  sum  for  which  the  employer  is  assessed  . . . and  such 

employer  shall  pay  to  the  Board  the  amount  or  provisional 
amount  of  his  assessment  within  one  month,  or  such  other  time 
as  the  Board  may  fix,  after  notice  of  the  assessment  and  of  such 
amount  has  been  given  to  him.  . . . 

“ (2)  The  notice  may  be  sent  by  post  to  the  employer  and  shall 
be  deemed  to  have  been  given  to  him  on  the  day  on  which  the 
notice  was  posted.” 

Sub-section  3 provides  for  the  revision  of  the  assessment  where 
the  assessment  based  upon  the  pay-roll  is  too  low. 

Sections  93  and  93a.  (added  by  5 Geo.  V.  ch.  24,  sec.  27) 
provide  a penalty  for  non-payment  of  the  assessment;  and  sec. 
95  provides  that  the  Board  may  collect  the  assessment  through 
the  municipal  collectors  as  a tax. 

Section  10  deals  with  the  case  of  principals  and  contractors. 

Sub-section  (3)  (enacted  by  5 Geo.  V.  ch.  24  sec.  5)  provides 
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that  it  shall  be  the  duty  of  the  principal  to  see  that  any  sum 
which  the  contractor  is  liable  to  contribute  to  the  accident  fund 
is  paid,  and,  if  the  principal  fails  to  do  so,  he  shall  be  personally 
liable  to  pay  it  to  the  Board  as  being  entitled  in  respect  of  an 
assessment. 

It  is  under  this  section  and  sub-section  that  the  defendant 
was  called  upon  to  pay  over  the  amount  here  in  question. 

Sub-section  (5)  (enacted  by  5 Geo.  Y.  ch.  24,  sec.  5)  provides 
that  the  principal  is  entitled  to  be  indemnified  by  the  person 
who  should  have  paid  the  sum,  and  all  questions  as  to  the  right 
to  and  the  amount  of  any  such  indemnity  shall  be  determined  by 
the  Board. 

The  difficulty  in  the  defendants’  way,  in  answer  to  the  plain- 
tiff’s claim,  is,  that  no  evidence  was  brought  before  me  that  the 
Board  as  such  made  an  assessment  or  gave  notice  of  such  assess- 
ment being  made,  or  became  entitled  to  register  the  assessment 
so  made  in  the  Court,  nor  was  there  any  evidence  that  such 
registration  had  been  made,  nor  were  the  defendants  called  upon 
by  any  official  act  of  the  Board  to  pay  the  amount  alleged  to  be 
assessed  against  the  employer. 

It  was  urged  before  me  that  all  this  was  unnecessary,  inas- 
much as  anything  the  Board  did  was  conclusive  and  binding, 
and  there  was  no  jurisdiction  in  this  Court  to  make  inquiry  in 
respect  thereof. 

I think  this  is  a misapprehension  of  the  position  of  the  case. 
I heard  the  evidence,  not  in  any  way  to  review  the  action  of  the 
Board,  but  to  be  satisfied  that  the  Board  had  acted  and  had  made 
a decision,  and  of  this  no  sufficient  evidence  was  offered. 

I do  not  suppose  that  it  can  be  pretended  that  any  action  or 
decision  of  the  Board  is  of  greater  force  and  virtue  than  that  of 
a High  Court  having  jurisdiction  in  the  subject-matter,  rendering 
a judgment  from  which  no  appeal  had  been  taken;  yet,  in  that  case, 
if  the  judgment  is  relied  upon,  it  must  be  proven;  and  a casual 
letter  of  a clerk  would  scarcely  be  evidence  of  such  judgment 
having  been  given  or  entered.  In  short,  I think  proper  proof 
should  have  been  given  of  the  decisive  action  taken  by  the  Board. 

Under  the  Act,  evidence  should  have  been  given  of  the  facts 
which  rendered  the  employer  liable  to  pay  the  amount  in  question 
to  the  Board;  and,  in  default  of  payment  by  him,  such  evidence 
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should  have  been  offered  to  the  defendants  as  would  entitle  them 
to  pay  the  amount  out  of  their  indebtedness  to  the  plaintiff. 
In  both  particulars  there  has  been  a failure  in  this  regard. 

I do  not  think  the  plaintiff  is  free  from  blame.  Apparently, 
during  his  absence,  the  notices  which  were  sent  to  him  for  infor- 
mation in  respect  to  his  liability,  were  disregarded,  and  there  was 
no  evidence  given  before  me  that  satisfied  me  he  had  taken  due 
pains  to  inform  the  Board  as  early  and  as  fully  as  he  might  have 
done.  The  Act  is  intended  for  the  benefit  of  a large  class,  and 
cannot  be  satisfactorily  and  expeditiously  applied  without  prompt 
co-operation  of  employers. 

I think  it  therefore  reasonable  and  proper  that  the  plaintiff 
should  not  have  costs  of  this  action.  He  is  entitled  to  judgment 
for  $2,230.20,  but  I direct  that  the  entry  of  judgment  be  stayed 
for  one  month,  to  enable  the  parties,  with  the  sanction  of  the 
Board,  if  that  can  be  obtained,  to  ascertain  and  adjust  the  differ- 
ence between  them  and  the  Board. 

After  the  above  judgment  had  been  delivered,  the  defendants 
made  a motion  for  leave  to  adduce  further  evidence. 

The  motion  was  heard  by  Clute,  J.,  in  the  Weekly  Court > 
Toronto. 

Irving  S.  Fairty , for  the  defendants. 

F.  J.  Hughes,  for  the  plaintiff. 

December  26.  Clute,  J.: — Motion  by  the  defendants  for 
leave  to  adduce  further  evidence  “that  the  Workmen’s  Com- 
pensation Board  duly  made  an  assessment  on  the  plaintiff,  and 
gave  notice  of  the  same  to  the  plaintiff,  and  demanded  pay- 
ment from  him  of  the  amount  of  the  said  assessment,  and, 
in  default  of  payment  by  the  plaintiff,  duly  required  the 
amount  of  the  said  assessment  from  the  defendants,  and  for  an 
order  extending  the  time  for  service  of  the  third  party  notice  upon 
the  said  Workmen’s  Compensation  Board,  as  third  parties  in 
this  action,  and  for  stay  of  judgment  and  execution  in  this  action 
until  the  issues  between  the  defendants  and  the  said  Workmen’s 
Compensation  Board  as  third  parties  shall  have  been  determined.” 
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Judgment  was  given  in  this  case,  on  the  24th  November  last, 
for  the  plaintiff  for  $2,230.20,  with  a stay  for  one  month,  to 
enable  the  parties,  with  the  sanction  of  the  Board,  if  that  could 
be  obtained,  to  ascertain  and  adjust  the  differences  between  them 
and  the  Board. 

No  adjustment  was  made,  and  this  motion  is  now  launched 
on  the  part  of  the  defendants  to  open  the  case  and  to  extend  the 
time  for  giving  notice  to  the  Workmen’s  Compensation  Board 
as  third  parties. 

As  pointed  out  in  the  judgment,  I invited  the  defendants  to 
produce  the  evidence  now  sought  to  be  given,  but  without  effect. 
In  support  of  the  present  application,  certain  copies  from  the  books 
of  the  Board  are  now  produced,  but  the  evidence  as  therein  indi- 
cated is  still  incomplete  to  shew  that  the  requirements  of  the  Act 
by  the  Board  have  been  complied  with,  so  as  to  entitle  them  to 
recover  from  the  plaintiff  the  amount  said  to  be  due  to  the  Board, 
or  to  justify  the  defendants  in  paying  over  that  amount  to  the 
Board  as  indebtedness  of  the  defendants  to  the  plaintiff. 

Nevertheless,  it  is  desirable  that  the  facts  of  the  case  should  be 
obtained,  if  they  can  be  obtained,  to  shew  that  a valid  assessment 
was  made  by  the  Board  upon  the  plaintiff,  and  that,  in  default, 
the  defendants  properly  paid  over  the  amount  due  the  plaintiff, 
to  the  Board.  I allow  the  motion  to  that  extent;  the  defendants 
to  pay  to  the  plaintiff  costs  of  this  motion  and  the  costs  incident 
to  the  taking  of  such  further  evidence  and  further  trial  of  the 
action,  in  any  event  of  the  cause.  Both  parties  to  expedite  a 
further  hearing  of  the  case. 

With  respect  to  that  portion  of  the  motion  to  extend  the  time 
for  service  of  the  third  party  notice  upon  the  Workmen’s  Com- 
pensation Board  as  third  parties  in  this  action,  I think  there  is 
insuperable  difficulty  in  the  defendants’  way. 

The  application  is  too  late;  the  trial  has  taken  place.  I have 
carefully  examined  the  authorities,  and  I find  no  cases  where  the 
defendant  has  been  permitted  at  this  stage  of  the  case  to  give 
notice. 

The  plaintiff  does  not  consent;  but  there  still  is  a greater 
difficulty  in  this,  viz.,  that  the  Workmen’s  Compensation  Board 
is  in  a sense  a branch  of  the  Government.  Their  action  within 
the  purview  of  the  statute  is  not  open  to  review  in  this  Court, 
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nor  can  they,  I think,  be  brought  before  this  Court  to  answer 
any  claim  for  anything  done  under  the  statute. 

Upon  both  grounds,  I refuse  that  part  of  the  defendants’ 
motion  with  costs. 

The  case  was  reopened,  pursuant  to  the  leave  given  by  Clute, 
J. ; and 

February  4,  1918,  further  evidence  was  taken  before  the 
learned  Judge. 

The  same  counsel  appeared. 


Clute,  J. 
1917 


Murphy 

v. 

City  of 
Toronto. 


March  9.  Clute,  J.: — The  plaintiff  claims  $2,230.20  under  a 
contract  for  the  construction  of  certain  public  works  in  the  city 
of  Toronto. 

The  defendants  admitted  the  amount,  but  alleged  that  it 
had  been  paid  over,  under  the  Workmen’s  Compensation  Act,  to 
the  Board,  under  a demand  from  the  Board  for  that  amount,  as 
due  by  the  plaintiff  to  the  Board  under  the  Act. 

The  plaintiff  replied  that  he  was  not  indebted  to  the  Board  as 
alleged. 

The  case  turns  entirely  upon  whether  or  not  this  amount  had 
in  fact  been  assessed  by  the  Board  against  the  plaintiff  under  the 
Workmen’s  Compensation  Act.  There  is  no  official  record  of 
an  assessment  having  been  made  by  the  Board.  The  question 
is,  whether  what  was  done  amounts  to  a valid  assessment  under 
the  provisions  of  the  Act. 

The  Board  is  a body  corporate,  consisting  of  a Chairman, 
Vice-chairman,  and  another  Commissioner  (secs.  45,  46),  of  whom 
two  constitute  a quorum  (sec.  53).  The  Board  has  “the  like 
powers  as  the  Supreme  Court”  for  compelling  the  attendance  of 
witnesses  and  examining  them  under  oath,  and  for  the  production 
of  documents  etc.  (sec.  55).  The  Commissioners  shall  sit  at 
such  times  and  conduct  their  proceedings  in  such  manner  as  may 
be  most  convenient  for  the  proper  discharge  and  speedy  despatch 
of  business  (sec.  58).  The  Board  has  power  to  appoint  a Secre- 
tary and  other  officers  and  clerks  (sec.  59  (1)  ).  It  has  exclusive 
jurisdiction  to  hear  and  determine  all  matters  coming  before  it 
under  Part  1 of  the  Act,  and  its  decision  is  final  and  conclusive 
and  not  open  to  question  or  review  in  any  Court  (sec.  60  (1)); 
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it  has,  however,  express  authority  to  rescind,  alter,  or  amend  its 
decisions  (sub-sec.  (3));  and  its  decisions  shall  be  upon  the  real 
merits  and  justice  of  the  case,  and  it  is  not  bound  to  follow  strict 
legal  precedent  (sub-sec.  (4),  added  by  7 Geo.  V.  ch.  34,  sec.  10); 
and  it  may  act  upon  the  report  of  any  of  its  officers,  and  any 
inquiry  which  it  shall  be  deemed  necessary  to  make  shall  be  made 
by  one  of  the  Commissioners  or  one  of  the  Board’s  officers,  and 
the  Board  may  act  upon  his  report  as  to  the  result  of  the  inquiry 
(sec.  62(1)).  An  order  of  the  Board  for  payment  of  compensation 
by  an  employer  (as  in  this  case)  or  a copy  thereof  may  be  filed 
with  the  clerk  of  any  County  or  District  Court,  and  when  so  filed 
shall  become  an  order  of  that  Court,  and  may  be  enforced  as  a 
judgment  of  the  Court  (sec.  63).  Section  57  provides  that  the 
sittings  of  the  Board  are  to  be  held  in  Toronto  except  where  it  is 
expedient  to  hold  sittings  elsewhere.  The  Act  provides  for  an 
accident  fund  out  of  which  compensation  may  be  paid.  One  way 
of  raising  this  sum  is  by  assessment  upon  the  amount  of  wages 
paid  by  employers,  and  that  method  was  applicable  to  this  case. 
For  that  purpose  it  is  the  duty  of  the  employer  to  furnish  a state- 
ment of  the  amount  of  wages  earned  by  all  his  employees  during 
the  year  or  any  part  specified  by  the  Board  and  the  amount 
which  he  estimates  he  will  expend  for  wages  during  the  then 
current  year  (sec.  78(1),  as  amended  by  5 Geo.  V.  ch.  24,  sec.  20). 
And  it  is  the  duty  of  the  employer  to  keep  a careful  and  accurate 
account  of  all  wages  paid  to  his  employees,  which  shall  be  pro- 
duced to  the  Board  and  its  officers  when  so  required  (sec.  78  (la), 
added  by  6 Geo.  Y.  ch.  31,  sec.  7);  and  a failure  to  furnish  the 
same  within  the  prescribed  time  subjects  him  to  a penalty  not 
exceeding  $500  (4).  If  the  employer  fails  to  furnish  such  state- 
ment “the  Board  may  base  any  assessment  ...  on  such 
sum  as  in  its  opinion  is  the  probable  amount  of  the  pay-roll  of  the 
employer  and  the  employer  shall  be  bound  thereby,  but  if  it  is 
afterwards  ascertained  that  such  amount  is  less  than  the  actual 
amount  of  the  pay-roll  the  employer  shall  be  liable  for  the  differ- 
ence (3).  This  is  the  sub-section  applicable  to  this  case. 

No  pay-roll  having  been  furnished  by  the  plaintiff,  Mr.  Giles, 
an  officer  of  the  Board,  made  some  inquiry  and  estimated  the 
amount  of  the  pay-roll  at  $60,000,  additional  to  $15,000 — the 
first  estimate — making  $75,000  as  the  sum  upon  which  the  rate 
of  3 per  cent,  should  be  levied,  and  on  $10,000  for  1916. 
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The  Board  as  such  did  not  fix  any  sum  as  the  probable  amount 
of  the  pay-roll.  The  question  of  amount  at  this  stage  did  not 
come  before  the  Board  and  was  not  considered  by  it.  The  ad- 
ditional estimate  of  $60,000  was  in  fact  made  by  Mr.  Giles,  and 
the  assessment  was  made  at  3 per  cent,  based  on  this  amount 
added  to  the  first  estimate  of  $15,000,  viz.,  $75,000,  and  the  Board 
as  such  had  nothing  to  do  with  it.  This  fully  appears  in  the 
evidence  of  the  Chairman  of  the  Board.  The  Board  in  fact  never 
acted  or  assumed  to  act  under  sec.  78,  sub-sec.  (3),  which  is  its 
only  authority  to  make  an  assessment  based  on  such  sum  as  in 
the  opinion  oj  the  Board  is  the  probable  amount  of  the  pay-roll. 
The  opinion  of  the  Board  as  to  the  proper  amount  was  not  had, 
and  the  amount  was  fixed  solely  on  the  opinion  of  Mr.  Giles. 
The  Board  not  having  in  any  sense  ascertained  and  fixed  the 
probable  amount  of  the  pay-roll,  it  cannot  be  said  in  any  sense 
to  have  made  the  assessment. 

The  amount  suggested  by  Giles  was  passed  through  the  hands 
of  the  various  clerks,  who  then  computed  the  amount  of  the 
assessment,  and  gave  notice,  as  I find,  to  the  plaintiff. 

The  Chairman  of  the  Board  was  called,  and  his  evidence  is 
principally  relied  upon  in  support  of  the  contention  that  a valid 
assessment  binding  upon  the  plaintiff  was  made  by  the  Board. 

Before  referring  to  his  evidence,  it  may  be  convenient  to 
notice  how  the  assessment  is  directed  to  be  made  under  the  Act: 
see  secs.  84  to  98  inclusive.  The  Act  provides  (sec.  84)  that  the 
Board  shall,  before  the  day  named  by  proclamation  as  mentioned 
in  sec.  3,  make  a provisional  assessment  on  the  employers  in  each 
class  of  such  sum  as  in  the  opinion  of  the  Board  will  be  sufficient 
to  meet  the  claims  for  compensation  which  will  be  payable  by 
that  class  for  the  first  year,  etc.  The  sums  to  be  so  assessed  may 
be  either  a percentage  of  the  pay-rolls  of  the  employers  or  a specific 
sum  as  the  Board  may  determine.  In  this  case  the  Board  de- 
termined on  a percentage  of  the  pay-roll  to  raise  the  amount 
required,  and  3 per  cent.,  as  I have  stated,  was  the  rate  imposed. 
Section  85  (amended  by  5 Geo.  Y.  ch.  24,  sec.  23),  provides  for 
subsequent  assessments,  which  may  be  levied  provisionally  upon 
the  estimate  of  the  pay-roll  given  by  the  employer,  or  upon  an 
estimate  fixed  by  the  Board,  and,  after  the  actual  pay-roll  has  been 
ascertained,  adjusted  to  the  correct  amount.  Section  86  (amended 
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by  5 Geo.  V.  ch.  24,  sec.  24,  and  7 Geo.  V.  ch.  34,  sec.  15)  provides 
that  the  Board  shall  determine  and  fix  the  percentage,  rate  or 
sum  for  which  each  employer  is  assessed,  who  shall  pay  to  the 
Board  the  amount  or  provisional  amount  of  his  assessment 
within  one  month,  or  such  other  time  as  the  Board  may  fix  after 
notice  of  assessment.  The  notice  is  to  be  deemed  to  have  been 
given  to  him  on  the  day  on  which  the  notice  is  posted  (sub-sec.  (2)) . 

It  thus  appears  that  the  Board  is  to  fix  the  rate  and  make  the 
assessment,  the  assessment  to  be  made  upon  the  pay-roll  fur- 
nished by  the  employer,  and,  if  this  is  not  given,  the  probable 
sum  is  to  be  estimated  and  fixed  by  the  Board,  and,  after  the 
actual  pay-roll  has  been  ascertained,  adjusted  to  the  correct 
amount.  In  the  view  I take  of  the  Act,  it  means  that  there  must 
be  a sitting  of  the  Board,  and  an  official  act  as  such  to  fix  the 
rate,  and,  when  no  pay-roll  is  furnished,  to  fix  the  probable  amount 
thereof  as  a basis  on  which  to  make  the  assessment,  and  that  this 
cannot  be  delegated  to  other  officers  of  the  Board  (sec.  79  (3)/ 
added  by  5 Geo.  V.  ch.  24,.  sec.  21).  The  Board  may  utilise  the 
information  obtained  by  such  officers,  may  adopt  the  report, 
but  there  must  be  the  official  act  of  the  Board  in  fixing  the  rate 
and  the  amount  forming  the  basis  of  the  assessment,  and  the 
assessment  must  be  approved  by  an  order  of  the  Board. 

It  is  contended  that  the  evidence  now  offered  is  sufficient  for 
that  purpose.  The  Chairman  of  the  Board,  Mr.  Samuel  Price, 
was  called  and  examined  by  the  plaintiff’s  counsel. 

[The  learned  Judge  set  out  portions  of  the  testimony  of  Mr. 
Price.] 

Accepting  the  evidence  of  the  Chairman  of  the  Board  as  to 
what  was  done  in  respect  of  this  assessment,  I take  the.  facts  to 
be  as  follows : — 

The  rate  of  3 per  cent,  was  duly  fixed  by  the  Board  under 
its  seal.  No  pay-roll  having  been  received  from  the  plaintiff, 
the  officer  of  the  Board  for  that  purpose,  Mr.  Giles,  took  action. 
After  some  inquiries,  he  recommended  an  additional  sum  of 
$60,000  as  the  basis  of  assessment  to  be  levied  on  Mr.  Murphy. 
This  was  not  considered  by  the  Board,  but  the  amount  fixed  by 
Mr.  Giles  as  the  pay-roll  then  passed  through  the  hands  of  the 
various  subordinate  officers,  who  computed  the  amount,  and  it 
was  formally  entered  in  the  ledger  as  the  assessment  of  the  plain- 
tiff, and  a notice  of  the  same  sent  to  him. 
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This  assessment  was  admittedly  not  made  by  the  Board  as  an 
official  act  of  theirs,  but  was  ascertained  by  applying  the  rate  of 
3 per  cent,  duly  fixed  by  the  Board  to  what  Mr.  Giles  considered 
should  be  the  amount  of  the  pay-roll  in  addition,  namely,  $60,000, 
added  to  what  had  already  been  assessed,  $15,000. 

The  plaintiff  then  made  application  to  have  the  matter  opened, 
and  on  the  16th  October  he  was  notified  to  attend  on  the  19th 
October  at  the  offices  of  the  Board,  with  his  books  and  papers, 
etc.,  shewing  the  amount  of  work  done  and  money  expended  for 
wages  during  the  years  1915  and  1916.  There  is  a memorandum 
produced,  exhibit  12,  as  follows: — 

“Re  Firm  16769 — M.  H.  Murphy. 

“His  brother  called  to-day  to  repudiate  the  assessment  levied 
on  the  estimated  pay-roll  of  $75,000. 

“He  stated  that  there  were  onfy  the  time-books  of  their  fore- 
man available,  whereby  an  audit  could  be  made. 

“His  brother  kept  no  wage-account,  but  he  had  some  figures 
with  him,  which  he  stated  represented  an  extract  from  the  fore- 
man’s time-books,  and  that  the  total  of  the  figures  would  be 
between  $30,000  and  $35,000. 

“Personally,  I do  not  believe  the  statement,  as  it  is  not  at  all 
likely  that  a contractor  taking  work  to  such  a large  extent  would 
not  keep  a proper  account  of  the  wages  paid. 

“I  recommend  collecting  the  assessment  as  it  stands,  subject 
to  refund  upon  the  production  of  proper  books  of  account. 

“ WTG/CGH 

“W.  T.  G.” 

“Oct.  19,  1916. 

“Board  confirms  assessment. 

“S.P.” 

The  initials  “W.  T.  G.”  are  those  of  Mr.  Giles,  and  “S.  P.” 
of  the  Chairman  of  the  Board. 

In  speaking  of  this  confirmation,  the  witness  was  asked: — 

“Q.  Was  that  when  that  was  confirmed,  on  that  date,  19th 
October?  A.  I cannot  be  positive  whether  it  was  confirmed  on 
that  day  or  not,  but  it  was  about  that  time.  I presume  it  was 
on  that  date  from  the  fact  that  the  report  is  dated  then.  I 
cannot  be  positive  as  to  the  exact  date.” 

On  the  13th  November,  the  plaintiff  formally  petitioned  the 
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Board,  setting  forth  certain  facts  as  to  his  work,  and  stating  that 
he  has  now  ready  for  submission  to  the  Board,  at  their  pleasure, 
his  time-books  and  cheque-books,  from  which  there  is  compiled 
the  ledger  account  of  the  weekly  wages  paid  for  the  year  1915, 
including  all  wages  paid  out  by  the  plaintiff,  the  summary  whereof 
is  attached  to  the  petition,  which  shews  a total  of  $37,821.57. 

It  would  appear  that  upon  this  petition  the  case  was  opened 
and  the  matter  was  referred  to  Mr.  A.  W.  Bastedo,  an  auditor 
of  the  Board.  The  plaintiff  with  his  solicitor  attended  before  Mr. 
Bastedo,  and  what  is  called  a pay-roll  audit  report,  exhibit  20, 
was  made  out  on  the  usual  form.  In  the  body  of  the  document 
is  written: — 

“ Different  items  shewn  in  statement  dated  November  13th, 
1916,  covers  total  wages  paid  on  all  my  operations  for  year  nine- 
teen hundred  and  sixteen  $37,821 .57 

with  the  additional  amount  of  197.25 


“ Totals  -$38,018.82,”  with  a 

declaration : — 

“I  hereby  declare  the  above  to  represent  the  whole  earnings 
of  all  persons  in  our  employ.  M.  H.  Murphy.” 

(Date  Nov.  29,  ’16). 

“ Having  made  a careful  audit  and  investigation,  I certify  that 
this  statement  is  a true  presentment  of  the  whole  earnings  of  all 
employees  and  other  facts  relating  thereto.  M.  W.  Bastedo, 
Auditor.” 

This  was  accompanied  by  a statutory  declaration  made  by 
the  plaintiff,  exhibit  9,  which,  it  was  conceded  on  both  sides, 
was  made  on  the  same  occasion,  though  it  was  dated  the  30th 
November.  This  statutory  declaration  verifies  the  correctness  of 
the  amount. 

Mr.  Bastedo  was  called,  and  he  denied  that  this  document 
was  an  audit.  What  it  meant,  or  what  it  is,  except  as  appears 
upon  its  face,  was  not  made  clear. 

Thus  the  matter  stood  until  the  5th  January,  when  the  Board 
demanded  payment  from  the  defendants  of  $2,230.20,  under  sec. 
10  of  the  Act,  and  the  defendants,  under  such  demand,  paid  the 
same  to  the  Board,  and  plead  such  payment  in  answer  to  the 
plaintiff’s  action. 
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The  petition  was  disposed  of  adversely  to  the  plaintiff.  Upon 
the  back  thereof  it  is  stated  that:  “ Board  decides  cannot  alter 
assessment  upon  evidence  now  submitted.  Apl.  26-17.  S.P.” 

(the  initials  of  the  Chairman  of  the  Board) . The  plaintiff  denies 
that  he  ever  heard  of  this  disposition  of  the  petition  until  the  trial. 

The  result  of  all  the  evidence  is:  (1)  That  the  Board  did  not 
make  and  has  not  made  an  estimate,  as  an  official  act,  of  the  pay- 
roll upon  which  the  rate  of  3 per  cent,  was  to  be  levied.  (2) 
Upon  certain  representations  made  to  the  Board  for  the  plaintiff 
by  his  brother,  that  the  total  figures  were  between  $30,000  and 
$35,000,  the  Board’s  officer,  Mr.  Giles,  who  is  authorised  to  deal 
with  matters  of  this  kind,  declared  that  he  did  not  believe  the 
statement,  “as  it  is  not  likely  that  a contractor  taking  work  to 
such  a large  extent  would  not  keep  a proper  account  of  the  wages,” 
and  recommended  the  collecting  of  the  assessment  as  it  stood, 
subject  to  refund  upon  the  production  of  proper  books  of  account; 
on  the  19th  October,  1916,  or  about  that  time,  the  Chairman  made 
a memorandum,  “Board  confirms  the  assessment,”  and  signed  his 
initials,  “S.  P.”  This  is  the  only  record  of  what  was  done.  (3) 
The  case  was  subsequently  opened  in  November  and  referred  to 
the  auditor,  Mr.  Bastedo,  who,  having  taken  a declaration  of  the 
plaintiff  that  $38,018.82  was  the  total  amount  of  the  pay-roll, 
made  what  purports  to  be  a formal  audit  in  the  following  words: 
“Having  made  a careful  audit  and  investigation,  I certify  that 
this  statement  is  a true  presentment  of  the  whole  earnings  of  all 
employees  and  other  facts  relating  thereto.  M.  W.  Bastedo, 
Auditor.”  (4)  No  action  appears  to  have  been  taken  upon  this 
audit  until  April,  when  there  is  endorsed  upon  the  petition  the 
following:  “Board  decided  cannot  alter  assessment  upon  evidence 
now  submitted.  Apl.  26,  ’17.  S.  P.” 

“A  corporate  officer  cannot  appoint  a deputy  to  act  for  him 
generally,  unless  he  have  clear  authority  to  do  so  by  the  con- 
stitution, and  it  is  immaterial  that  a by-law  made  subsequent  to 
the  charter  may  require  him  ‘or  his  sufficient  deputy’  to  execute 
the  duties  of  his  office:  The  King  v.  Gravesend  Corporation  (1824), 
4 Dowl.  & Ry.  (K.B.)  117,  where  the  Court  seemed  to  think  that 
an  officer  might  appoint  a deputy  to  do  a purely  ministerial  act 
for  him,  subject  to  the  approval  of  the  qorporation : ” Halsburys’ 
Laws  of  England,  vol.  8,  para.  740. 

14 — 41  O.L.R. 
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“A  corporation  can  only  do  corporate  acts  at  a corporate 
meeting,  unless  a special  method  is  authorised  by  the  constitu- 
tion : River  Tone  Conservators  v.  Ash  (1829),  10  B.  & C.  349, 
378;  Rex  v.  Varlo  (1775),  1 Cowp.  248 ib.,  para.  769. 

One  person  cannot  constitute  a meeting:  Sharp  v.  Dawes 
(1876),  2 Q.B.D.  26. 

Having  regard  to  the  law  applicable  to  a corporation  such  as 
this,  whose  function  is  largely  judicial,  I am  of  opinion  that  the 
Board  could  not  delegate  its  authority  to  fix  the  amount  of  the 
roll  upon  which  the  Board  might  act.  What  is  the  effect,  then, 
of  what  was  done  on  the  19th  October?  There  is  no  record  of 
the  meeting  of  the  Board  on  that  date.  The  Chairman  was  un- 
certain whether  the  entry  purporting  to  confirm  the  assessment 
was  made  then  or  not.  He  says  it  was  about  that  time.  There 
is  no  record  beyond  the  memorandum  as  to  who  was  present,  or 
that  a regular  meeting  was  called  for  that  date ; or  that  what  was 
done  was  done  as  an  act  of  the  Board  as  distinct  from  that  of  the 
individual  Chairman. 

I have  reached  the  conclusion,  with  some  doubt,  that,  although 
the  assessment  as  made  by  Mr.  Giles  on  the  pay-roll,  as  fixed  by 
him,  was  not  binding  on  the  plaintiff,  yet,  the  question  having 
been  opened  at  the  plaintiff’s  request,  and  the  Board  having  con- 
firmed what  Giles  had  done,  that  was  an  act  of  the  Board  which 
cured  the  defect  and  rendered  the  assessment  valid.  Nor  do  I 
think  the  re-opening  of  the  question  on  petition  affects  this  result. 
The  assessment  was  again  confirmed  on  the  26th  April,  1917.  It 
is  true  the  money  was  paid  over  by  the  defendants  in  January, 
1917,  while  the  second  investigation  was  pending.  The  Board 
was  not  bound  to  accept  the  findings  of  its  auditor,  and  was 
entitled  to  claim  from  the  defendants  what  at  the  time  was  the 
amount  due  by  the  plaintiff  as  the  amount  of  the  assessment  as 
estimated  by  the  Board. 

The  action  is  dismissed.  The  costs  remain  as  fixed  by  the 
order  allowing  further  evidence;  that  is,  no  costs  of  the  first 
hearing.  The  plaintiff  to  have  the  costs  of  the  rehearing  to 
judgment. 
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[IN  CHAMBERS.] 

Rex  v.  Hanley. 


1917 

Nov.  28. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Having  Intoxicating 
Liquor  contrary  to  sec.  41  (6  Geo.  V.  ch.  50) — Arrest  without  Warrant — 
Effect  on  Proceedings  before  Magistrate — Necessity  for  Warrant  or  Sum- 
mons— Conviction  for  Second  Offence — Procedure,  before  Magistrate — 
Admission  of  Previous  Conviction  Taken  before  Adjudication  on  Charge 
of  Second  Offence— Directory  Provision  of  Statute — Sec.  96 — Failure  to 
Prove  Contravention  of — Stenographer’ s Notes — Sec.  74  (2) — Evidence  to 
Support  Conviction — Credibility  of  Witnesses — Question  for  Magistrate. 

Upon  a motion  to  quash  a conviction  of  the  defendant  by  a Police  Magistrate 
for  having  had  intoxicating  liquor  in  his  (the  defendant’s)  possession  (a 
second  offence),  contrary  to  the  provisions  of  sec.  41  of  the  Ontario  Tem- 
perance Act,  6 Geo.  V.  ch.  50: — 

Held,  (1)  that  the  proceedings  before  the  magistrate  were  not  invalidated 
because  the  defendant  was  arrested  and  brought  before  the  magistrate 
without  a warrant. 

Regina  v.  Hughes  (1879),  4 Q.B.D.  614,  followed. 

Semble,  that  a summons  or  warrant  was  necessary. 

(2)  By  sec.  74(2)  of  the  Act  the  stenographer  employed  to  take  the  evidence 
in  shorthand  is  not  required  to  do  more  than  “take  down  the  evidence;” 
•the  stenographers  notes  are  not  necessarily  a record  of  all  that  takes  place 
before  the  magistrate;  and,  although  it  appeared  by  the  stenographer’s 
notes  in  this  case  that  the  magistrate  had,  in  contravention  of  sec.  96  of 
the  Act,  received  the  defendant’s  admission  of  a previous  conviction  before 
finding  him  guilty  of  the  second  offence  charged,  it  was  held — the  conviction 
being  in  due  form — that  no  contravention  of  sec.  96  was  shewn. 

Even  if  the  magistrate  had  erred  in  the  manner  indicated,  that  would  not 
invalidate  the  conviction,  sec.  96  being  merely  directory. 

Rex  v.  Coote  (1910),  22  O.L.R.  269,  and  Rex  v.  McDevitt  (1917),  39  O.L.R. 
138,  followed. 

(3)  There  was  evidence  which  justified  the  conviction.  The  question  of 
credibility  was  entirely  for  the  magistrate. 


Motion  to  quash  the  conviction  of  Walter  Hanlej^,  by  the 
Police  Magistrate  for  the  City  of  Hamilton  on  the  29th  September, 
1917,  for  that  the  said  Walter  Hanley  had  in  his  possession,  at 
the  corner  of  Simcoe  and  John  streets,  in  the  city  of  Hamilton, 
on  a certain  day,  intoxicating  liquor,  contrary  to  the  provisions 
of  sec.  41  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  the 
conviction  being  for  a second  offence. 


November  23.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

T.  N.  Phelan , for  the  accused. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 


November  28.  Middleton,  J.: — The  conviction  is  attacked 
on  three  grounds: — 
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First,  it  is  said  that  the  accused  was  wrongfully  arrested 
without  warrant,  and  that  this  invalidates  all  that  was  subse- 
quently done.  This  point  has  been  determined  adversely  to  the 
accused  by  the  case  of  Regina  v.  Hughes  (1879),  4 Q.B.D.  614.  It 
was  there  held  by  a very  strong  Court  that  proceedings  before 
Justices  are  not  invalidated  although  the  warrant  bringing  the 
accused  before  them  is  illegal.  This  renders  it  unnecessary  to 
enter  into  the  questions  raised  by  Mr.  Phelan  as  to  whether  there 
is  a right  of  arrest  without  warrant,  and  if  so  in  what  cases,  where 
the  offence  is  one  against  the  provisions  of  a Provincial  Act.  My 
present  view  is,  that  a summons  or  warrant  is  necessary.* 

The  next  contention  is,  that  the  magistrate  violated  the 
provisions  of  sec.  96f  of  the  Ontario  Temperance  Act,  in  that 
he  received  evidence  of  the  earlier  conviction  before  determining 
the  guilt  of  the  accused  of  the  offence  then  being  investigated.  I 
do  not  think  that  this  has  been  established.  Reliance  is  placed 
upon  the  shorthand  writer’s  notes  of  evidence.  On  the  face  of 
these  notes  there  does  not  appear  to  have  been  any  adjudication 
after  it  is  noted  “evidence  concluded.”  The  stenographer  con- 
tinues: “The  Police  Magistrate  here  reads  previous  conviction  to 
defendant,  who  admits  that  he  was  previously  convicted  for  a 
breach  of  the  Ontario  Temperance  Act;  defendant  sentenced,  it 
being  a second  offence,  to  a term  of  six  months  in  the  Ontario 
Reformatory.” 

If  the  stenographer’s  notes  were  a complete  record  of  all  that 
took  place,  then  the  proceedings  would  be  defective;  but,  if 
reference  is  made  to  sec.  74  (2),  it  will  be  seen  that  the  stenog- 
rapher is  only  called  upon  “ to  take  down  the  evidence  . . . 

in  shorthand,”  so  that  the  stenographer’s  notes  are  not  necess- 

*By  sec.  14  of  an  Act  passed  in  1918  to  amend  the  Ontario  Temperance 
Act,  the  following  sub-section  was  added  to  sec.  55  of  the  principal  Act: — - 
(4)  Any  such  intoxicated  person  and  any  person  found  committing  the 
offence  of  selling,  giving  or  drinking  liquor  upon  a street,  highway  or  in  any 
public  place  may  be  airested  without  a warrant. 

f96.  The  proceedings  upon  any  information  for  an  offence  against  any  of 
the  provisions  of  this  Act  in  a case  where  a previous  conviction  or  convictions 
are  charged,  shall  be  as  follows: — 

(a)  The  magistrate  . . . shall  in  the  first  instance  inquire  concern- 

ing such  subsequent  offence  only,  and  if  the  accused  be  found  guilty  thereof 
he  shall  then  be  asked  whether  he  was  so  previously  convicted  as  alleged  in 
the  information  and,  if  he  answers  that  he  was  so  previously  convicted,  he 
shall  be  sentenced  accordingly;  but,  if  he  denies  that  he  was  so  previously 
convicted  or  does  not  answer  such  question,  the  . . . magistrate  . . . 
shall  then  inquire  concerning  such  previous  conviction  or  convictions.  . . . 
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arily  a record  of  all  that  takes  place,  and  the  conviction  here  being 
in  due  form,  there  is  nothing  in  any  way  to  shew  a transgression 
of  sec.  96. 

Even  if  the  magistrate  had  erred  in  the  manner  indicated,  it 
is  now  determined  that  this  would  not  invalidate  the  conviction, 
the  provision  being  merely  directory:  Rex  v.  McDevitt  (1917), 
39  O.L.R.  138;  Rex  v.  Coote  (1910),  22  O.L.R.  269. 

The  third  contention  is,  that  there  is  no  evidence  upon  which 
the  magistrate  could  find  guilt.  After  carefully  perusing  the  evi- 
dence, I am  satisfied  that  there  was  evidence  which,  if  believed, 
justified  the  conviction.  The  question  of  credibility  is  entirely 
for  the  magistrate. 

The  motion  therefore  fails,  and  must  be  dismissed  with  costs. 


[MASTEN,  J.j 

Freeman  v.  Township  of  Camden. 

Easement — Grant  of  Land  to  Township  Corporation  for  Highway — Reservation 
of  Cattle-pass  under  Highway — Agreement  to  Maintain  and  Repair — Devise 
of  Dominant  Tenement — Easement  Passing — Severance  of  Dominant  Tene- 
ment. 

Land  for  a highway,  laid  out  in  1857,  was  granted  by  M.  to  the  defendant 
township  corporation,  and  the  right  to  a cattle-pass  under  the  highway, 
to  be  made  and  maintained  and  repaired  by  the  defendant  corporation, 
was  reserved  to  M.: — 

Held,  that  there  was  a grant,  subject  to  an  easement;  it  was  not  a case  of 
a separate  and  independent  covenant  imposing  a duty  on  the  defendant 
corporation  in  favour,  of  M. 

A usterberry  v.  Corporation  of  Oldham  (1885),  29  Ch.D.  750,  distinguished. 

Held,  also,  that  the  easement,  including  the  obligation  to  maintain  and 
repair,  passed  by  M.’s  will  with  the  land  which  remained  to  M.,  the  dom- 
inant tenement;  and  was  not  destroyed  by  the  severance  in  title  (by  the 
will)  of  the  north  and  south  halves  of  the  dominant  tenement. 


Action  for  a declaration  of  the  plaintiff’s  right  to  a cattle- 
pass  under  a highway  in  the  township  of  Camden  and  to  have  it 
maintained  and  kept  in  repair  by  the  township  corporation,  the 
defendant,  and  to  compel  the  defendant  to  repair  and  maintain  it. 


Middleton,  J. 

1917 

Rex 

v. 

Hanley. 


1917 
Nov.  28. 


R.  S.  Robertson  and  U.  M.  Wilson,  for  the  plaintiff. 

J.  L.  Whiting , K.C.,  and  J.  E.  Madden,  for  the  defendant. 
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November  28.  Masten,  J.: — At  the  conclusion  of  the  trial,  I 
found  as  a fact  that  an  easement  by  way  of  a cattle-pass  under 
the  highway  was  validly  created  in  favour  of  Thomas  McDonagh, 
at  the  time  the  road  was  originally  built,  and  that  the  obligation 
to  maintain  the  structure  necessary  to  the  existence  of  the  ease- 
ment then  rested  on  the  defendant. 

Supplementing  what  I then  said,  I find  that  the  lands  for  the 
highway,  which  was  laid  out  in  or  about  the  year  1857,  were  grant- 
ed by  Thomas  McDonagh  to  the  township  corporation,  reserving 
the  easement  in  question;  that  it  has  been  used  at  all  times  since 
the  construction  of  the  highway  until  now;  that  it  has  during 
that  time  been  repaired,  restored,  and  generally  maintained  by 
the  defendant  township  corporation;  that  there  is  a statutory 
obligation  on  the  defendant  to  maintain  and  keep  in  repair  the 
highway  in  question;  also  that,  contrary  to  the  usual  rule  in  such 
matters,  the  onus  would  here  lie  on  the  defendant  to  shew  that 
its  statutory  obligation  to  repair  the  highway  had  been  shifted 
to  the  plaintiff.  That  onus  has  not  been  discharged.  On  the 
contrary,  the  evidence  is  the  other  way,  and  I find  that  it  was  a 
term  of  the  easement  that  the  repairs  should  be  done  by  the 
township  corporation. 

It  was  not  a case  of  a separate  and  independent  covenant 
imposing  a duty  on  the  township  in  favour  of  McDonagh,  but 
rather  an  obligation  on  the  part  of  the  township,  as  part  and  parcel 
of  the  easement  itself  as  originally  created. 

This  suffices  to  distinguish  the  present  case  from  Austerberry 
v.  Corporation  of  Oldham  (1885),  29  Ch.D.  750. 

The  present  case  does  not  turn  on  a covenant,  but  on  a grant 
of  the  lands  as  a highway,  subject  to  an  easement.  The  easement 
passes  with  the  dominant  tenement,  viz.,  the  portions  of  lot  49 
lying  on  either  side  of  the  highway;  and,  as  an  integral  part  of 
the  easement,  there  passes  to  the  owner  for  the  time  being  of  the 
dominant  tenement  the  right  to  compel  the  township  corporation 
to  maintain  and  repair  the  cattle-pass. 

It  is  further  argued  that,  while  a deed  of  the  dominant  tene- 
ment might  pass  to  the  grantee  the  right  here  in  question,  yet  a 
devise  of  the  lot  does  not  carry  with  it  the  easement;  and  P olden 
v.  Bastard  (1865),  L.R.  1 Q.B.  156,  is  cited  in  support  of  this 
contention.  In  that  case  there  was  no  easement  during  the  life 
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of  the  testatrix,  because  she  owned  both  properties.  The  question 
for  determination  was,  whether,  on  the  proper  interpretation  of 
her  will,  she  had  created  an  easement  in  favour  of  the  defendant. 
At  the  conclusion  of  his  judgment,  Erie,  C.J.,  says:  “If  the 
language  of  this  will  had  been,  T devise  the  house  as  now  enjoyed 
by  Answood,’  then  Bodenham  v.  Pritchard  (1823),  1 B.  & C.  350, 
might  be  an  authority  for  the  defendant.” 

In  the  present  case  the  easement  existed  in  full  effect,  and  had 
been  enjoyed  by  Thomas  McDonagh  during  his  lifetime,  and  the 
easement  passed  by  his  will  with  the  lands  to  which  it  was  appur- 
tenant: Coke  upon  Littleton,  121  (6);  Sheppard’s  Touchstone, 
89;  Gale  on  Easements,  9th  ed.,  p.  131. 

It  is  further  argued  for  the  defendant  that  the  severance  in 
title  of  the  north  and  south  halves  of  the  lot,  which  arose  under 
the  will  of  Thomas  McDonagh  in  1872,  and  subsequently  under 
the  will  of  Philip  Freeman  in  1895,  has  destroyed  the  easement, 
if  one  ever  existed. 

I find  that  the  easement  has  been  enjoyed  throughout  the 
whole  period  since  it  arose.  I think  that  the  severance  in  owner- 
ship of  the  north  and  south  halves  cannot  affect  the  easement, 
because  the  right  always  existed  in  the  owner  of  each  half  to  get 
if  not  upon  at  least  to  the  other  half. 

As  a matter  of  fact  such  arrangements  were  made  between 
the  owners  of  the  different  halves  that  right  of  entrance  did  exist, 
and  the  cattle-pass  was  actually  used  at  all  times  in  the  same 
manner  as  when  one  person  owned  both  parts. 

In  these  circumstances,  the  defendant,  the  owner  of  the 
servient  tenement,  has  no  legal  basis  for  questioning  the  actions 
of  the  separate  owners  of  the  dominant  tenement. 

The  plaintiff  is  entitled  to  relief  in  accordance  with  the  prayer 
in  the  statement  of  claim,  with  costs. 
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[MIDDLETON,  J.] 

Peterson  Lake  Silver  Cobalt  Mining  Co.  Limited  v. 
Dominion  Reduction  Co.  Limited. 

Land — Deposit  on,  of  “Tailings,”  by  Neighbour,  with  Permission  of  Owner — 
Property  in  Tailings . 

“Tailings”  from  ore  reduction,  deposited  by  the  defendant  company  and  its 
predecessors  in  title  in  a lake  the  bed  of  which  belonged  to  the  plaintiff 
company,  were  so  deposited  without  any  bargain  or  understanding  between 
the  parties  save  such  as  might  be  inferred  from  a request  upon  the  one 
side  for  permission  to  dump  the  tailings  in  the  lake,  and  the  granting  of 
this  permission  on  the  other:— 

Held,  that  the  tailings,  when  so  deposited,  became  the  property  of  the 
plaintiff  company. 

Action  for  an  injunction  restraining  the  defendant  company 
from  removing  or  interfering  with  the  tailings  and  other  material 
deposited  on  the  property  of  the  plaintiff  company,  and  from 
trespassing  on  the  plaintiff  company’s  property,  and  for  an  account 
and  damages. 

October  11.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Toronto. 

I.  F.  Hellmuth,  K.C.,  McGregor  Young,  K.C.,  and  W.  J. 
McCallum,  for  the  plaintiff  company. 

R.  McKay,  K.C.,  and  P.  E.  F.  Smily , for  the  defendant  com- 
pany. 

November  29.  Middleton,  J. : — The  question  involved  in  this 
action  is  the  title  to  a large  quantity  of  “ tailings”  deposited  by  the 
defendant  and  its  predecessors  in  title  in  Peterson  Lake. 

By  Crown  patents  the  plaintiff  is  the  owner  of  certain  lands  in 
the  township  of  Coleman,  including  the  bed  of  Peterson  Lake. 

The  Nova  Scotia  Silver  Cobalt  Mining  Company  Limited 
became  the  owner  of  land  adjacent  to  the  east  arm  of  Peterson 
Lake,  and  upon  the  land,  in  1909,  erected  a reduction-mill.  This 
mill  was  first  operated  in  1910,  and  all  its  tailings  have  since  been 
deposited  in  the  lake,  until  some  arrangement  was  made  pending 
this  action. 

The  Nova  Scotia  company  made  an  assignment  for  the  benefit 
of  its  creditors;  and  on  the  20th  May,  1912,  the  assignee  sold  its 
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“real  estate,  goods  and  chattels,”  “located  on  the  company’s 
property  being,”  etc.,  to  Mr.  D.  M.  Steindler  for  $82,000. 

On  the  27th  June,  1912,  Mr.  Steindler  sold  this  property  to  the 
defendant  company. 

On  the  26th  October,  1914,  a letter  was  written  by  the  de- 
fendant’s manager  to  the  plaintiff,  which  is  the  first  writing  bear- 
ing on  the  subject,  in  which  he  says: — 

“For  some  time  past  this  company  has  been  discharging  the 
residues  from  its  mill  into  what  is  known  as  the  Nova  Scotia 
arm  of  the  Peterson  Lake,  which  property  is  owned  by  your 
company.  It  has  long  been  understood  between  us  by  past  verbal 
agreement  on  the  matter  that  your  company  had  no  objection 
to  this  company  discharging  its  residues  in  this  arm  of  the  Peterson  • 
Lake,  the  surface  of  your  property  so  occupied  by  this  residue 
not  being  of  any  use  to  you  at  this  time,  and  no  damage  being 
done  by  our  residues  on  the  surface  of  the  same.  Our  directors 
feel,  however,  that  we  should  have  some  written  confirmation  of 
this  agreement  on  our  files  to  shew  that  we  have  not  encroached 
upon  your  property  without  permission.  I would  thank  you  very 
much  if  you  would  kindly  give  us  this  permission  in  writing  at  your 
earliest  convenience.” 

At  a meeting  of  the  plaintiff’s  directors  on  the  27th  October, 
1914,  the  secretary  was  instructed  to  advise  Mr.  Kirby  that 
“this  company  would  allow  the  Dominion  Reduction  Company  to 
discharge  their  residues  into  the  Peterson  Lake  until  advised  to 
the  contrary;”  and  on  this  the  letter  of  the  29th  October,  1914, 
was  written,  by  the  secretary  of  the  plaintiff  company,  as  follows : — 

“In  reply  to  your  favour  of  the  26th  inst.  I beg  to  advise  you 
that  the  directors  of  this  company  have  advised  me  that  it  will 
be  satisfactory  to  them  that  you  should  continue  discharging 
residues  from  the  mill  in  what  is  known  as  the  arm  of  Peterson 
Lake,  on  the  understanding  that  you  should  discontinue  discharg- 
ing residues  into  Peterson  Lake  on  one  month’s  notice  from 
this  company.” 

On  the  14th  May,  1915,  the  solicitors  of  the  defendant  wrote 
the  plaintiff : — 

“On  behalf  of  the  Dominion  Reduction  Company  Limited, 
we  desire  to  have  a letter  from  you  signifying  your  consent  to  the 
deposit  of  tailings  from  the  company’s  mill  in  the  bay  of  Peterson 
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Lake  immediately  adjoining  the  works  of  the  Dominion  Re- 
duction Company,  upon  the  understanding  that,  if  these  tailings 
should  ever  prove  to  be  of  any  value,  the  Dominion  Reduction 
Company  would  be  at  liberty  to  remove  the  same  at  any  time. 
We  understand  that  this  matter  has  been  discussed  several  times 
between  Mr.  Steindler,  the  president  of  the  Dominion  Reduction 
Company  Limited,  and  the  different  officers  of  your  company, 
and  that  your  company  is  agreeable  to  extend  this  privilege  to 
Mr.  Steindler’s  company.  We  would  be  much  pleased,  therefore, 
if  we  could  have  a letter  from  you  containing  this  understanding.” 

A resolution  of  the  plaintiff’s  directors  was  passed  reciting 
the  reading  of  this  letter  and  instructing  the  secretary  to  write 
saying : — 

“This  would  be  satisfactory  if  the  Peterson  Lake  Company 
had  the  right  to  direct  the  point  of  deposit  of  the  tailings.” 

The  secretary  wrote  accordingly,  on  the  2nd  July,  1915,  and  the 
plaintiff  company  makes  no  claim  to  the  tailings  deposited  since 
this  date. 

In  the  spring  of  1917,  some  negotiations  took  place  as  to  the 
draining  of  the  lake,  but  these  came  to  nothing. 

The  oral  evidence  was  far  from  satisfactory — when  the  mill 
was  originally  constructed  there  were  several  directors  common 
to  both  companies,  and  there  was  much  laxity  in  what  was 
done. 

Mr.  D.  M.  Steindler  stated  that  permission  was  given  to 
“dump  our  tailings  in  the  lake;”  and,  though  he  made  more  than 
one  attempt  to  ,add  to  this  words  which  would  shew  a right  to 
remove,  e.g.,  “depositing  our  tailings  in  the  most  convenient 
place  where  they  could  be  recovered  afterwards,”  and  “and  to 
remove  them,  I do  not  kno  w just  the  language,”  finally  he  admitted 
that  until  May,  1915,  the  only  conversation  had  been  about  the 
right  to  dump  the  tailings  into  the  lake,  and  that  the  question 
of  the  right  to  remove  them,  had  not  come  up  before  that  time. 
I do  not  regard  Mr.  E.  L.  Steindler  as  contradicting  this. 

Mr.  Jacobs,  I think,  seeks  to  carry  back  to  an  early  date  the 
idea  that  the  tailings  would  be  re-treated,  and  to  import  into  the 
actual  bargain  some  understanding;  but,  when  pressed  to  state 
the  bargain,  he  gives  it  in  almost  the  same  words  as  Steindler: 
“The  Nova  Scotia  directors  asked  for  permission  to  put  their  tail- 
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ings  in  the  lake.  Mr.  Edward  Steindler  consented  as  president 
of  Peterson  Lake,  and  I,  being  secretary-treasurer  of  both  com- 
panies, gave  my  consent- to  it.” 

That  this  was  the  whole  understanding  and  bargain  is  plain 
from  the  terms  of  the  letter  of  the  26th  October,  1914,  where  no 
mention  is  made  of  removal,  and  the  request  of  the  14th  May, 
1915,  where  a right  to  remove  is  asked.  There  is  not  then  the 
putting  forward  of  aright  to  remove  by  virtue  of  any  prior  bargain, 
but  a request  for  a new  favour. 

That  in  the  earlier  stages  these  tailings  were  not  regarded  as 
having  any  value,  is,  I think,  clear  from  the  fact  that  they  are 
not  even  mentioned  in  the  schedule  of  things  sold  by  the  assignee 
to  Steindler. 

The  defendant’s  claim  to  all  tailings  deposited  by  the  Nova 
Scotia  company  fails,  by  reason  of  there  being  no  devolution  of 
title,  to  it. 

The  claim  to  all  tailings  deposited  after  the  2nd  July,  1915, 
is  admitted. 

The  right  to  the  tailings  deposited  by  the  defendant  company 
prior  to  this  date  remains  to  be  determined.  This  right  must  be 
ascertained  in  the  light  of  my  finding  of  fact  that  there  was  no 
bargain  or  understanding  save  such  as  may  be  inferred  from  a 
request  upon  the  one  side  for  permission  to  dump  the  tailings  in 
the  lake,  and  the  granting  of  this  permission  on  the  other. 

I have  come  to  the  conclusion  that  the  tailings  when  so  de- 
posited upon  the  land  of  the  plaintiff  became  its  property.  I 
adopt  the  words  of  Bigham,  J.,  in  Boileau  v.  Heath,  [1898]  2 Ch. 
301,  305:— 

“They  could  not  sell  it  and  did  not  want  to  sell  it,  and  when 
they  piled  it  on  the  earth  their  intention  was  that  it  should  once 
more  form  part  of  the  earth  out  of  which  it  had  been  produced, 
and  should  no  longer  be,  if  ever  it  was,  of  the  nature  of  a chattel.” 

I am  not  quoting  these  words  because  the  decision  governs  this 
case,  but  because  they  express  aptly  the  principle  that  governs.  The 
ore  here  was  not  mined  from  the  lands  to  which  it  was  returned— 
the  property  in  it  was  undoubtedly  vested  in  the  defendant,  under 
the  agreements  with  the  mine-owners — it  was  the  defendant’s  to 
deal  with  as  it  saw  fit — the  defendant  might  regard  it  as  of  value, 
and  store  it  for  treatment  in  the  future,  or  might  cast  it  away  as  re- 
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fuse.  The  defendant’s  property  in  it  could  not  be  lost  without  its 
consent ; the  whole  question  is,  whether,  when  the  defendant  re- 
turned this  ore,  won  from  the  earth  and  earthy  in  its  nature,  to 
the  bosom  of  the  earth,  the  right  to  regard  it  as  chattel  property 
was  lost,  and  it  became  part  of  the  land  owned  by  the  plaintiff. 
I think  this  is  the  effect  of  what  was  done. 

When  a building  is  erected  on  the  land  of  another,  or  a fixture 
is  made  to  realty,  there  is  a presumed  intention  that  that  which 
once  was  a chattel  should  become  part  of  the  realty;  and,  similarly, 
when  earth  is  placed  upon  the  land  of  another  by  his  permission, 
the  presumption  would  be  that  it  became  part  of  the  land. 
Though  the  deposits  are  no  w found  to  be  of  value,  when  they  were 
placed  in  the  lake  they  were  regarded  as  mere  waste.  The  case 
is  analogous  to  that  of  an  owner  building  a house  who  asks  per- 
mission to  dump  the  earth  from  the  excavation  for  the  cellar  in  a 
hollow  upon  his  neighbour’s  ground.  He  cannot  afterwards  go 
upon  the  ground  and  remove  it. 

I am  not  losing  sight  of  the  statement  that  there  had  been  for 
many  years  in  the  minds  of  chemists  the  hope  and  expectation 
that  tailings  might  be  re-treated  in  such  a way  as  to  yield  profit, 
but  by  many  this  was  regarded  as  a thing  remote  and  visionary; 
and  in  the  meantime  there  was  the  ever-present  difficulty  of 
getting  rid  of  the  vast  quantity  of  material  discarded  in  the 
operation  of  the  known  mining  processes.  Actions  speak  louder 
than  the  words  of  interested  witnesses  who,  many  years  after- 
wards, say,  “I  thought,”  or  “It  was  understood;”  and  the  facts 
that  the  assignee  of  the  Nova  Scotia  company  and  its  creditors 
did  not  regard  this  heap  as  an  asset,  that  Steindler  did  not  include 
it  in  his  purchase,  and  that  the  only  permission  sought  until  1915, 
when  the  deposit  was  thought  to  be  of  value,  was  the  right  to  dump, 
all  go  to  shew  that  until  then  this  was  regarded  as  waste  material, 
to  be  got  rid  of  as  easily  as  was  possible. 

I have  refrained  from  using  the  word  “abandonment,”  be- 
cause it  has  a technical  meaning.  “Abandonment  of  goods  takes 
place  when  possession  of  them  is  quitted  without  any  intention 
of  transferring  them  to  another:”  12  Co.  Rep.  113.  Here,  if  I 
am  right,  there  was  an  intention  of  transferring  the  title  to  these 
tailings  to  the  plaintiff. 
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This  is  in  accordance  with  Jones  v.  Jackson  (1858),  9 Cal. 
237;  Ritter  v.  Lynch  (1903),  123  Fed.  Repr.  930. 

There  is  much  in  cases  dealing  with  abandoned  property  which 
goes  to  support  the  view  expressed.  Whitman  v.  Muskegon  Log 
Lifting  and  Operating  Co.  (1908),  152  Mich.  645,  will  serve  as  an 
illustration.  Logs  were  floated  down  a stream  in  great  quantities 
by  many  owners.  Some  sank  and  became  embedded  in  the  soil 
under  the  water.  All  the  logs  had  been  marked,  but,  owing  to 
the  action  of  the  water,  some  marks  had  been  obliterated.  A 
contest  arose  between  the  owner  of  the  soil  in  which  the  logs  had 
become  embedded  and  the  plaintiff  company,  which  claimed 
title  under  the  owners  of  the  logs,  and  the  plaintiff  succeeded 
because  it  was  clear  that  there  never  was  any  intention  to  abandon 
the  logs.  The  owners,  by  marking  them,  intended  to  identify 
them,  and  never  voluntarily  gave  up  their  title. 

In  Commonwealth  v.  Steimling  (1893),  156  Pa.  St.  400,  the 
contest  was  about  the  ownership  of  coal  carried  down  the  stream 
in  small  quantities  from  a mine  upon  the  bank.  The  coal,  in  the 
course  of  time,  became  a deposit  in  the  river-bed  of  some  value. 
The  owner  of  the  soil  was  held  entitled  to  it,  as  it  was  abandoned 

m 

by  the  original  owners,  and  became  part  of  his  land. 

The  case  already  referred  to,  of  Boileau  v.  Heath,  was  between 
landlord  and  tenant.  Refuse  from  the  manufacture  of  iron  had 
been  deposited  in  heaps  by  a previous  tenant  and  left  at  the  expiry 
of  the  lease.  On  a new  mining  lease  being  made  to  the  defendants, 
they  purchased  the  “ stores  and  all  other  effects”  of  the  outgoing 
tenant,  and  claimed  the  right  to  the  refuse-heaps,  which  were 
found  to  have  considerable  value,  either  as  “stores  and  all  other 
effects”  or  under  their  right  to  mine.  The  plaintiffs,  the  lessors, 
denied  this  claim.  The  holding  was  that,  although  the  original 
tenant  might  have  taken  the  refuse  during  his  tenancy,  on  that 
tenant  leaving  them  they  became  part  of  the  freehold  and  did  not 
pass  to  the  defendants  as  stores  and  effects,  nor  were  they  minerals 
which  the  defendants  might  take  under  the  mining  lease.  So 
far  as  this  case  has  any  bearing,  it  supports  the  plaintiff’s  conten- 
tion here. 

For  these  reasons,  I think  the  plaintiff  succeeds  upon  the 
matters  in  contest. 
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Consolidated  Plate  Glass  Co.  v.  McKinnon  Dash  Co. 

Damages — Breach  of  Contract — Manufacture  and  Sale  of  Goods — Measure  of 
Damages — Sum  Paid  in  Settlement — Minimising  Actual  Loss — Loss  of 
Profits. 

The  defendant  company  made  a contract  with  the  plaintiff  company  foi  the 
purchase,  at  a stipulated  price,  of  a quantity  of  plate  glass,  to  be  cut  to  special 
sizes  and  shapes,  for  use  in  the  manufacture  of  wind-shields.  The  plaintiff 
company  made  a contract  with  the  T.  company  for  the  supply  of  the  glass 
required,  at  a price  so  low  that  the  plaintiff  company  would  have  secured, 
if  its  contract  with  the  defendant  company  had  been  carried  out,  a profit 
of  $11,482.50.  After  this,  the  defendant  company  gave  instruction  to  the 
plaintiff  company  not  to  manufacture,  and  .refused  to  give  definite  instruc- 
tions as  to  the  exact  dimensions  required,  as  called  for  by  the  contract. 
The  plaintiff  company  did  not  take  the  glass  from  the  T.  company  and 
proceed  to  cut  and  shape  it,  but  negotiated  with  the  T.  company,  and 
finally  an  arrangement  was  made  by  which  the  plaintiff  company  was 
released  from  the  T.  contract  upon  payment  of  $3,000: — 

Held,  that  the  arrangement  maae  with  the  T.  company  minimised  the  loss; 
and  the  plaintiff  company  was  entitled  to  recover  from  the  defendant 
company  the  $3,000  paid  and  also  the  estimated  profit  of  $11,482.50. 

The  principle  is  enunciated  in  British  Westinghouse  Electric  and  Manufacturing 
Co.  Limited  v.  Underground  Electric  Railways  Co.  of  London  Limited, 
[1912]  A.C.  673,  689,  and  Roper  v.  Johnston  (1873)  L.R.  8 C.P.  167,  and 
applied  in  In  re  Vic  Mill  Limited,  [1913]  1 Ch.  183,  465. 

Action  to  recover  $14,482.50  damages  for  breach  of  a contract. 
The  defendant  company  admitted  liability,  but  said  that  the 
plaintiff  company’s  demand  was  too  large. 

The  plaintiff  company  entered  judgment  for  the  recovery  of 
damages  upon  the  breach. 

November  27.  The  case  came  on  for  assessment  of  damages 
before  Middleton,  J.,  at  the  Toronto  non- jury  sittings. 

W . N.  Tilley , K.C.,  for  the  plaintiff  company. 

I.  F.  Hellmuth , K.C.,  for  the  defendant  company. 

December  1.  Middleton,  J.: — The  plaintiff  is  an  incorpor- 
ated company,  dealing  in  glass.  It  is  not  a manufacturer,  but 
what  is  called  a “fabricator;”  that  is  to  say  that  it  takes  glass 
manufactured  by  others  and  cuts  it  to  the  dimensions  required 
for  particular  purposes  and  grinds  and  bevels  the  edges. 

The  defendant  company  carries  on  business  at  St.  Catharines, 
and,  among  other  things,  manufactures  parts  of  automobile 
bodies.  At  the  time  of  the  making  of  the  contract  in  question, 
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in  May,  1916,  the  defendant  company  thought  it  had  secured  an 
order  for  the  manufacture  of  wind-shields  for  the  Chevrolet 
automobile,  but  unfortunately  it  had  not  then  a firm  bargain. 
Acting  upon  this  misapprehension  of  the  true  situation,  it  made  a 
firm  contract  with  the  plaintiff  company  to  purchase  75,000  feet 
of  polished  plate  glass,  to  be  cut  to  special  sizes  and  shapes,  for 
use  in  the  manufacture  of  these  wind-shields.  These  pieces  of 
glass  were  comparatively  narrow  strips,  approximately  9 inches 
by  353/£  inches. 

Plate  glass  is  generally  manufactured  in  large  sheets,  and  if 
these  sheets  had  to  be  cut  up  to  make  these  comparatively  small 
pieces  the  price  stipulated  for  would  probably  not  have  covered 
the  cost  of  manufacture;  but  in  the  cutting  down  of  the  original 
large  plates  for  ordinary  commercial  uses  there  is  accumulated  in 
factories  and  warehouses  a quantity  of  strips  of  glass  of  different 
sizes,  and  the  small  pieces  of  plate  glass  have  not  the  same  market 
value  per  square  foot  as  the  large  pieces,  the  value  per  square  foot 
in  small  pieces  being  less  than  50  per  cent,  of  the  value  per  square 
foot  of  the  large  sheet. 

Having  secured  this  order,  the  plaintiff  company  went  upon 
the  American  market,  where  plate  glass  was  scarce  and  high- 
priced  owing  to  the  cessation  of  manufacture  in  Belgium  by  reason 
of  the  war,  but,  fortunately  for  itself,  secured  a contract 
for  the  supply  of  the  glass  required  from  the  Toledo  Plate  and 
Window  Glass  Company,  which  had  a large  quantity  of  small 
glass  upon  hand  and  was  ready  to  dispose  of  it  at  a comparatively 
low  price.  The  result  of  this  bargain  was  that,  if  the  contract 
had  been  carried  out  by  the  defendant  companjq  the  plaintiff 
company  would  have  secured  a net  profit  of  something  like  28 
per  cent,  upon  its  outlay,  amounting  to  $11,482.50. 

When  the  defendant  company  found  that  it  had  not  secured  its 
contract  with  the  Chevrolet  concern,  it  immediately  gave  in- 
structions to  the  plaintiff  compan}^  not  to  manufacture,  and  re- 
fused to  give  definite  instructions  as  to  the  exact  dimensions 
required,  as  called  for  by  the  contract.  To  manufacture  the  glass 
called  for  by  the  contract  would  have  been  absolutely  suicidal; 
it  would  have  had  no  market  value  whatever,  as  it  would  be  cut 
to  the  dimensions  required  by  the  Chevrolet  concern  for  its 
immediate  purpose;  and  would  have  been  unsuitable  for  any 
other  purposes  and  probably  unsuitable  for  the  Chevrolet  people 
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themselves,  as  the  exact  dimensions  of  wind-shields  used  change 
from  year  to  year.  Negotiations  followed,  which  I think  were 
conducted  with  absolute  good  faith  on  the  part  of  both  parties. 
The  plaintiff  company  did  not  desire  to  damage  its  credit  in  the 
market  by  seeking  relief  from  the  contract  with  the  Toledo  people, 
but  placed  the  whole  situation  before  them.  The  Toledo  company 
insisted  upon  its  contract,  but  suggested  that  the  glass  might  be 
marketed,  and  every  endeavour  was  made  by  the  defendant  company 
to  market,  but  these  endeavours  came  to  nothing,  although  the  mar- 
ket price  was  advancing.  The  reason  is  not  far  to  seek.  The 
defendant  company  failed  to  realise  the  large  element  of  profit 
arising  in  the  way  that  I have  indicated,  and  sought  to  market 
this  small  glass  at  a price  which  would  save  it  from  loss,  and  was 
naturally  unsuccessful. 

In  the  end,  and  after  much  delay,  all  this  came  to  nothing,  and 
the  plaintiff  company  had  to  negotiate  the  best  settlement  it 
could  make  with  the  Toledo  company,  and  it  finally  abandoned 
its  contract  on  payment  of  S3, 000  cash.  In  this  action,  the 
plaintiff  company  sues  to  recover  the  loss  of  profit  and  this 
S3, 000.  The  defence  admits  liability,  but  alleges  that  the  plain- 
tiff’s demand  is  unreasonable.  Judgment  has  been  signed  for  the 
recovery  of  damages  upon  the  breach — the  damages  to  be  assessed 
at  the  sittings;  and  the  hearing  before  me  was  the  assessment. 

There  is  no  controversy  as  to  the  figures  that  have  been  given; 
the  contention  is  that  there  is  no  right  to  recover  so  large  a sum. 
The  liability  for  the  $3,000  is  not  seriously  disputed,  but  the 
objection  is  to  what  is  regarded  as  the  abnormally  large  sum 
claimed  as  profits,  and  I am  asked  to  award,  in  addition  to  the 
$3,000,  only  some  fair  sum  to  compensate  for  the  loss  of  time  and 
trouble  in  connection  with  the  transaction. 

I think  the  case  is  one  falling  under  the  fundamental  principle 
well  explained  by  Lord  Haldane  in  British  W estinghouse  Electric 
and  Manufacturing  Co.  Limited  v.  Underground  Electric  Railways 
Co.  of  London  Limited,  [1912]  A.C.  673,  where  he  says  (p.  689) 
that,  where  there  is  a breach  of  contract,  the  first  broad  principle 
is  that,  as  far  as  money  can  do  it,  the  other  party  to  the  contract 
shall  be  placed  in  as  good  a situation  as  if  the  contract  had  been 
performed,  this  being  accomplished  by  the  award  of  compensation 
for  the  loss  naturally  flowing  from  the  breach;  this  principle 
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being  subject  to  the  qualification  that  the  plaintiff  has  cast  upon 
him  the  duty  of  taking  all  reasonable  steps  to  mitigate  the  loss 
consequent  upon  the  breach. 

This  is  no  new  principle,  and  the  law  is  stated  in  substantially 
the  same  words  in  the  case  of  Roper  v.  Johnston  (1873),  L.R.  8 
C.P.  167,  where  the  earlier  cases  are  fully  reviewed,  and  it  is  stated 
(pp.  177,  178)  that,  where  there  is  a repudiation  of  a contract  be- 
fore it  has  been  carried  out,  the  promisee  may,  if  he  chooses, 
treat  the  notice  of  intention  to  repudiate  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  executed,  and  then  hold  the 
other  party  responsible  for  all  the  consequences  of  non-performance. 
In  that  case,  the  contract  is  kept  alive  for  the  benefit  of  both 
parties,  and  the  repudiating  party  may  if  so  advised,  and  not- 
withstanding his  previous  repudiation,  perform  it,  and  he  may 
take  advantage  of  any  supervening  circumstances  which  would 
justify  him  in  declining  to  complete  it.  On  the  other  hand,  the 
promisee  may,  if  he  thinks  proper,  treat  the  repudiation  of  the 
other  party  as  a wrongful  putting  an  end  to  the  contract,  and  may 
at  once  bring  an  action  for  the  breach;  and  he  is  then  entitled  to 
such  damages  as  would  have  arisen  from  non-performance  at  the 
appointed  time,  subject  to  abatement  in  respect  of  any  circum- 
stances which  may  have  afforded  him  the  means  of  mitigating  his 
loss. 

These  principles  were  applied  to  a case  practically  identical 
with  this  in  some  aspects,  In  re  Vic  Mill  Limited,  [1913]  1 Ch. 
183,  and,  in  appeal,  ib.  465.  There  it  was  held  that  the  loss  of 
profits  was  the  measure  of  damages,  but  from  what  is  said  it  is 
plain  that  if  the  vendor  had  gone  to  expenses  in  getting  ready  to 
perform  his  part  of  the  contract  he  was  bound  to  do  what  was 
practicable  to  minimise  the  loss,  and  could  recover  the  amount 
of  this  loss,  so  minimised.  Here  it  is  unquestionable  that  the 
arrangement  made  with  the  Toledo  company  minimised  the  loss; 
for,  if  the  goods  had  been  manufactured  as  called  for  by  the 
contract,  they  would  have  been  scrap  and  waste  material  merely, 
and  the  loss  would  have  been  many  times  the  $3,000  paid  for  the 
release  from  the  contract. 

In  all  aspects  of  the  case  I can  find  nothing  to  justify  any  reduc- 
tion from  the  damages  claimed.  There  will  therefore  be  judgment 
for  the  sums  claimed  and  costs. 
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1917  [IN  CHAMBERS.] 

Dec.  5. 

Fulton  v.  Mercantile  Trust  Co.  of  Canada  Limited. 

Costs — Taxation — Defendants  Severing  in  their  Defences — Rule  669 — “ Circum- 
stances Entitling  Defendants  to  but  one  Set  of  Costs ” — Administrator — 
Watching  Brief. 

This  action  was  brought  against  the  administrator  of  the  estate  of  the  plain- 
tiff’s deceased  wife  for  a declaration  that  she  held  certain  land,  which  had 
been  conveyed  to  her,  in  trust  for  herself  and  the  plaintiff  as  joint  tenants. 
Upon  the  application  of  the  defendant  administrator,  three  of  the  heirs 
or  next  of  kin  of  the  wife  were  added  as  defendants,  and  in  their  state- 
ment of  defence  they  set  up  that  she  was  the  sole  beneficial  owner  of  the 
land  at  the  time  of  her  death.  The  administrator  defended  by  a different 
solicitor  and  submitted  its  rights  to  the  Court,  taking  issue  with  neither 
the  plaintiff  nor  the  added  defendants.  The  judgment  of  the  Court  was, 
that  the  wife  held  the  land  in  trust  for  the  plaintiff  and  herself  as  joint 
tenants,  and  that  the  plaintiff  became  entitled  thereto  by  survivorship, 
and  that  the  defendants  were  “entitled  to  their  costs  of  defence  under 
the  circumstances,”  that  is,  to  be  paid  their  costs  by  the  plaintiff: — 

Held,  on  appeal  from  the  ruling  of  a taxing  officer,  that  the  defendants  were 
justified  in  severing  in  their  defences,  and  were  not  confined  to  one  set  of 
costs  (Rule  669),  but  that  the  costs  of  the  administrator,  after  the  new 
defendants  were  added,  should  be  limited  to  the  costs  of  and  incident  to 
a watching  brief. 

Semble,  that  by  the  judgment  pronounced  two  sets  of  costs  were  awarded, 
and  it  was  not  open  to  a Judge  on  appeal  from  taxation  to  review  that 
judgment. 

Appeal  by  the  plaintiff  from  the  ruling  of  a local  taxing  officer, 
upon  taxation  of  the  defendants’  costs,  that  the  plaintiff  was 
liable  for  two  sets  of  costs. 

The  appeal  was  heard  by  Mulock,  C.J.Ex.,  in  Chambers. 
W.  S.  MacBrayhe,  for  the  plaintiff. 

G.  C . Thomson,  for  the  defendant  company. 

J . E.  Jones,  for  the  defendants  George  Cram,  James  Cram, 
and  Emma  Lockhart. 


December  5.  Mulock,  C.J.Ex.: — The  question  involved  in 
this  appeal  is,  whether  the  plaintiff,  who  by  the  judgment  is  or- 
dered to  pay  the  defendants’  costs,  must  pay  two  sets  of 
costs,  one  being  the  costs  of  the  trust  company,  and  the 
other  the  costs  of  the  other  defendants. 

The  action  was  brought  by  John  W.  Fulton  against  the  Mer- 
cantile Trust  Company  of  Canada  Limited,  as  administrator  of 
the  estate  of  Annie  Fulton,  his  wife,  deceased.  In  his  statement 
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of  claim  the  plaintiff  alleged  that  during  the  lifetime  of  his  wife 
he  purchased  for  himself  certain  lands,  but  that  by  mistake  they 
were  conveyed  to  his  wife,  Annie  Fulton,  instead  of  himself; 
that  it  was  then  agreed  between  himself  and  his  wife  that  she 
would  hold  the  lands  in  trust  for  the  plaintiff  and  herself  as  joint 
tenants,  and  would  execute  the* necessary  instrument  in  order 
to  carry  out  the  arrangement,  but  died  before  doing  so;  and  the 
plaintiff  asked  for  a declaration  that  his  wife  held  the  lands  in 
trust  for  herself  and  the  plaintiff  as  joint  tenants. 

On  the  application  of  the  trust  company,  George  Cram, 
James  Cram,  and  Emma  Lockhart,  three  of  the  heirs  of  Annie 
Fulton,  were  added  as  party  defendants  to  represent  and  bind 
all  her  heirs,  and  in  their  statement  of  defence  they  claimed  that 
Annie  Fulton  was  the  sole  beneficial  owner  of  the  lands  at  the  time 
of  her  death.  The  trust  company  submitted  its  rights  to  the  Court, 
taking  issue  with  neither  party.  The  judgment  of  the  Court 
was,  that  Annie  Fulton  held  the  lands  in  trust  for  the  plaintiff 
and  herself  as  joint  tenants,  and  that  the  plaintiff  became  entitled 
thereto  by  survivorship,  and  that  the  defendants  were  “entitled 
to  their  costs  of  defence  under  the  circumstances,  if  no  appeal/’ 
Thereupon  the  trust  company  submitted  its  bill  of  costs  to  the 
taxing  officer  at  Hamilton  for  taxation,  and  the  other  defendants 
submitted  to  him  their  bill  of  costs,  and  the  taxing  officer  ruled 
that  the  plaintiff  was  liable  for  the  two  sets  of  costs.  The  appeal 
is  from  that  ruling. 

The  plaintiff  relies  on  Rule  669,  which  declares  that  “where 
two  or  more  defendants  defend  by  different  solicitors  under 
circumstances  entitling  them  to  but  one  set  of  costs,  the  taxing 
officer  shall  allow  but  one  set  of  costs.”  Under  this  Rule  the 
defendants  are  entitled  to  two  sets  of  costs,  unless  there  are 
circumstances  entitling  them  to  but  one  set. 

The  material  circumstances  are:  that,  at  the  time  of  her 
death,  the  lands  in  question  were  vested  in  Annie  Fulton  appar- 
ently as  beneficial  owner;  that  the  plaintiff  claimed  them  as  his 
by  survivorship;  that,  if  his  claim  was  established,  the  trust 
company  would  be  obliged  to  transfer  the  lands  to  him;  but,  if 
it  was  not,  then  the  trust  company  would  hold  them  first  as  assets 
for  payment  of  debts  of  Annie  Fulton  and  subsequently  thereto 
in  trust  for  her  heirs;  that,  on  the  application  of  the  trust  company, 


Mulock,  C.J.Ex. 

1917 

Fulton 

v. 

Mercantile 
Trust 
Co.  OF 
Canada 
Limited. 


194 

Mulock,  C.J.Ex. 

1917 

Fulton 

v. 

Mercantile 
Trust 
Co.  OF 
Canada 
Limited. 


ONTARIO  LAW  REPORTS.  [vol. 

George  Cram,  James  Cram,  and  Emma  Lockhart,  three  of  the 
heirs  of  Annie  Fulton,  were  added  as  party  defendants  on  behalf 
of  all  her  heirs,  and  that  they  unsuccessfully  resisted  the  plain- 
tiff’s claim. 

Where,  as  in  the  present  case,  a person  finds  himself  trustee  of 
property,  and  there  is  litigatidn  as  to  who  are  the  cestuis  que 
trust,  as  a general  rule  the  trustee’s  proper  course  is  to  endeavour 
to  have  the  claimants  themselves  assume  the  burden  of  conducting 
the  litigation;  and,  if  they  do,  then  the  trustee  should  thereafter 
merely  watch  the  proceedings. 

It  was  argued  that  the  defendants  should  have  united  in  a com- 
mon defence,  or  that  the  trust  company  alone  should  have  de- 
fended. There  existed  a substantial  doubt  as  to  who  were  the 
cestuis  que  trust,  and  until  the  Court  decided  the  question  the 
trust  company  was  not  aware  for  whom  it  held  the  property. 
In  the  result,  the  plaintiff  was  found  to  be  the  sole  beneficiary; 
that  is,  there  was  no  identity  or  community  of  interest  between 
the  trust  company  and  the  heirs;  and,  therefore,  the  defendants 
were  not  by  the  practice  required  to  unite  in  a common  defence. 
Further,  it  would  have  been  unfair  to  compel  the  heirs  to  entrust 
their  defence  to  the  trust  company,  which,  under  the  circumstances 
disclosed  at  the  trial,  was  a stranger  to  them. 

Further,  it  appears  to  me  that  the  learned  trial  Judge  has 
decided  that  the  defendants  were  entitled  to  sever  in  their  defence, 
for  I interpret  his  words,  “The  defendants  are  entitled  to  their 
costs  of  defence  under  the  circumstances,”  as  meaning  that, 
under  the  circumstances,  he  awards  two  sets  of  costs;  and  it  is 
not,  I think,  open  to  me  to  review  his  disposition  of  the  costs. 
At  the  same  time,  I am  of  opinion  that,  on  the  taxation,  the  costs 
of  the  administrator,  after  the  heirs  were  added,  should  be  limited  to 
those  of  and  incident  to  a watching  brief. 

The  appeal  is  dismissed  without  costs. 
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[MASTEN,  J.] 
Harrison  v.  Harrison. 


1917 
Dec.  6. 


Husband  and  Wife — Alimony — Action  for — Defence — Award  of  Alimony — 
Written  Submission — Payment  of  Weekly  Allowance  pursuant  to  Award — 
Proper  Subject  for  Arbitration — Award  not  Made  within  Time  Fixed  by 
Submission — Time  not  Extended — Arbitrators  and  Parties  Proceeding  after 
Time  Expired — Award  Accepted  and  Acted  upon — Parol  Submission — 
Award  not  Signed  by  Arbitrators  in  Presence  of  each  other — Objection  not 
Taken  in  Pleadings — Refusal  to  Amend — Validity  of  Award — Dismissal 
of  Action. 

To  an  action  for  alimony  the  defence  was  an  award  which  provided  that  the 
husband  should  pay  to  the  wife  weekly  the  sum  of  $9  as  maintenance : — - 

Held,  that  the  defendant  had  not  made  default  in  payment  of  the  sums 
awarded. 

Held,  also,  that  the  question  of  liability  for  alimony  and  the  amount  of  such 
alimony  were  proper  subjects  for  arbitration. 

Held,  also,  that  the  award  was  not  made  within  the  time  fixed  by  the  written 
submission  to  arbitration,  nor  was  the  time  extended;  but,  as  the  arbitra- 
tors had  proceeded  after  the  expiry  of  the  time,  both  parties  appearing 
before  them  and  taking  part  in  the  proceedings,  and  the  award  was  made 
and  not  appealed  from  or  moved  against,  and  had  ever  since  been  acted  upon, 
the  defendant  paying  the  weekly  allowance  and  the  plaintiff  accepting  it, 
a parol  submission — which  is  valid — must  be  taken  to  have  been  made 
and  to  include  the  terms  contained  in  the  written  one,  and  the  award  to 
have  been  made  pursuant  to  the  parol  submission. 

Ryan  v.  Patriarche  (1906),  13  O.L.R.  94,  followed. 

Semble,  that  the  award  was  invalid  because  the  arbitrators  did  not  meet 
together  and  sign  the  formal  document  in  the  presence  of  each  other: 
Nott  v.  Nott  (1884),  5 O.R.  283;  but  this  objection  not  being  raised  by  the 
plaintiff’s  pleadings,  and  being  of  a formal  character,  held,  that  an  amend- 
ment ought  not  to  be  permitted  for  the  purpose  of  raising  it. 

Anning  v.  Hartley  (1858),  27  L.J.  Ex.  145,  followed. 

The  allegation  in  the  reply  that  “the  said  award  is  null  and  void”  was  in- 
sufficient to  raise  the  objection. 

The  award  was,  therefore,  maintained  and  the  action  dismissed. 


An  action  for  alimony,  tried  by  Masten,  J.,  without  a jury, 
at  Toronto. 

Gideon  Grant , for  the  plaintiff. 

Daniel  O’Connell,  for  the  defendant. 


December  6.  Masten,  J.: — Action  for  alimony. 

Defence,  that  all  matters  in  difference  between  the  plaintiff 
and  defendant  and  the  making  of  provision  for  the  maintenance 
of  the  plaintiff,  were  left  to  the  determination  of  a board  of  three 
arbitrators,  who  made  their  award;  that  such  award  is  final  as 
between  the  parties;  and  that  the  defendant  has  duly  paid  to  the 


196 


ONTARIO  LAW  REPORTS. 


Hasten,  J. 

1917 

Harrison 

v. 

Harrison. 


[yol. 


plaintiff  or  her  authorised  agent  the  alimony  thereby  awarded 
to  her. 

Reply,  that  the  matters  in  question  in  this  action  are  not  a 
proper  subject  for  arbitration,  and  are  not  properly  within  the 
scope  and  purview  of  the  Arbitration  Act,  R.S.O.  1914,  ch.  65; 
that  the  award  referred  to  in  the  amended  statement  of  defence 
was  not  made  in  the  time  provided  by  the  agreement  under  which 
the  arbitration  was  held;  and  that  the  said  award  is  null  and  void. 

The  submission  is  dated  the  25th  May,  1916,  and,  among 
other  things,  provides  as  follows: — 

(1)  That  the  parties  agree  to  leave  all  matters  in  difference 

between  them,  and  the  making  of  provision,  if  any,  for  the 
future  maintenance  of  the  party  of  the  second  part,  to  the 
determination  of  three  persons  to  be  appointed  as  follows.  . . . 

(2)  That  the  parties  hereto  agree  to  abide  by  the  determination 
of  such  questions  by  the  award  of  the  majority  of  such  persons 
so  appointed. 

(3)  The  parties  hereto  agree  further  that  neither  one  shall 
resort  to  any  proceedings  at  law  unless  default  is  made  by  either 
of  the  parties  hereto  in  carrying  out  any  award  made  as  aforesaid. 

(4)  When  the  full  board  is  appointed  they  are  to  make  the 
award  on  or  before  the  5th  day  of  June,  1916.  Such  board  shall 
have  all  the  powers  of  arbitrators  under  the  Arbitration  Act  of 
the  Province  of  Ontario  and  shall  be  governed  by  the  provisions 
thereof. 

The  original  submission  was  not  proved  in  evidence,  but  a copy 
was,  by  consent  of  counsel,  admitted  as  proof. 

The  award  is  dated  the  20th  June,  1916,  and  the  whole  of  the 
operative  part  of  it  is  as  follows : — 

“That  the  said  party  of  the  first  part  do  pay  to  the  said  party 
of  the  second  part  weekly  the  sum  of  $9  as  maintenance.” 

On  the  trial  before  me  it  was  admitted  by  counsel  for  the  de- 
fendant that  the  evidence  to  be  adduced  was  of  such  a character 
that  it  entitles  the  plaintiff  to  a recovery  of  alimony  if  she  be  not 
barred  by  the  arbitration  proceedings  or  by  the  covenant  not  to 
sue,  contained  in  the  submission;  and  it  was  further  admitted 
that,  in  the  event  of  the  matters  last  mentioned  being  decided 
against  the  defendant,  the  Court  should  direct  a reference  to 
ascertain  the  amount  of  the  alimony,  the  rights  of  appeal  of 
both  parties  being  reserved. 
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It  was  contended  by  the  plaintiff  that  the  award  was  not  bind- 
ing because  the  defendant  had  failed  to  keep  up  the  payment  of 
$9  per  week,  in  accordance  with  the  award;  and,  by  consent,  a 
statement  was  put  in,  produced  from  the  office  of  Mr.  L.  F. 
Heyd,  as  conclusive  proof  of  the  moneys  paid  in  by  the 
defendant  to  Mr.  Heyd  on  behalf  of  the  plaintiff  and  the  amounts 
disbursed  to  her  by  him.  Mr.  Heyd  was  the  solicitor  for  the 
plaintiff  in  the  arbitration  proceedings,  and  appears  throughout, 
as  her  agent,  to  have  been  authorised  to  act  in  receiving  and  paying 
over  to  her  moneys  payable  by  the  defendant  under  the  award, 
and  so  was  the  authorised  agent  of  the  plaintiff  to  receive  the 
moneys  from  the  defendant.  From  the  account  filed  as  above 
it  appears  that  the  defendant  has  paid  to  the  plaintiff,  through 
her  agent,  all  moneys  called  for  by  the  award;  and  I find  that  no 
default  has  happened. 

This  objection  is  therefore  overruled. 

The  next  point  raised  by  the  plaintiff’s  reply  is,  that  the  matters 
in  question  in  this  action  are  not  a proper  subject  for  arbitration, 
and  are  not  properly  within  the  scope  and  purview  of  the  Arbi- 
tration Act.  The  point  was  not  much  pressed  in  the  argument 
before  me;  and,  upon  considering  it,  I have  been  unable  to  dis- 
cover any  reason  why  the  question  of  liability  for  alimony  and  the 
amount  of  such  alimony  should  not  be  referred  to  arbitration. 
I have  discovered  no  authority  looking  in  such  a direction;  and 
the  objection  raised  by  this  branch  of  the  reply  is  overruled. 

The  next  ground  raised  by  the  reply  is,  that  the  award  referred 
to  in  the  amended  statement  of  defence  was  not  made  in  the  time 
provided  by  the  agreement  under  which  the  arbitration  was 
held. 

It  is  manifest,  from  the  facts  as  above  stated,  that  the  sub- 
mission provided  that  the  award  was  to  be  made  on  or  before  the 
5th  day  of  June,  1916;  and  there  is  no  provision  in  the  submission 
for  the  enlargement  by  the  arbitrators  of  the  time  for  making  the 
award.  Clause  (/)  of  the  “ Provisions  to  be  Implied  in  Submis- 
sions” (schedule  A,  Arbitration  Act*)  does  not  apply,  because 
there  is  by  the  submission  manifested  an  intention  contrary  to 
the  provisions  of  clause  (/) , namely,  that  the  award  shall  be  made 
on  or  before  the  5th  day  of  June,  1916. 

In  my  opinion,  therefore,  the  arbitrators  became  fundi  on 
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the  6th  June,  and  the  written  submission  null  and  void,  unless 
the  time  for  making  the  award  had  been  extended  by  the  Court 
under  sec.  11*  of  the  Arbitration  Act.  No  application  for  that 
purpose  has  ever  been  made.  Even  if  the  arbitrators  had  power 
to  extend  the  time,  there  is  no  evidence  before  me  that  they  ever 
did  so.  The  plaintiff  is,  therefore,  entitled  to  maintain  her 
contention  that  there  is  no  award  under  the  original  written 
submission. 

Notwithstanding  this  situation,  however,  the  arbitrators  pro- 
ceeded, both  parties  appeared  before  them  and  concurred  in  going 
on  with  the  arbitration,  and  the  award  was  not  only  made  on  the 
20th  June,  but  was  not  moved  against  or  appealed  from,  and  has 
ever  since  been  acted  upon,  the  defendant  paying  the  weekly 
allowance  awarded  by  it  and  the  plaintiff  accepting  the  same. 

It  is,  however,  contended  that  the  act  of  the  parties  in  pro- 
ceeding by  consent,  as  they  did  after  the  5th  June,  amounted  to  a 
parol  submission  (s ee  Ryan  v.  Patriarche  (1906),  13  O.L.R.  94, 
and  cases  there  cited) ; that  the  award  was  made  pursuant  to  such 
parol  submission;  and  under  it  alimony  at  the  rate  of  $9  per 
week  has  been  paid  and  accepted  from  the  making  of  the  award 
until  now;  and  that,  under  these  circumstances,  the  award  is 
binding. 

It  is  law  for  which  no  authority  need  be  cited  that  a parol 
submission  is  perfectly  valid;  and,  under  the  circumstances  here 
disclosed,  I think  a parol  submission  arises  by  implication  and 
must  be  taken  to  include  the  terms  set  forth  in  the  written  sub- 
mission (exhibit  1).  For  these  reasons,  I think  the  award  must 
be  held  to  be  valid,  so  far  as  this  contention  is  concerned. 

The  plaintiff,  however,  contended  further  that  in  the  present 
case  there  is  no  award  because  the  arbitrators  did  not  meet  to- 
gether and  sign  the  award  in  the  presence  of  each  other,  citing 

*By  sec.  6 of  the  Act:  “A  submission,  unless  a contrary  intention  is 
expressed  therein,  shall  be  deemed  to  include  the  provisions  set  forth  in  schedule 
A,  so  far  as  they  are  applicable  to  the  reference.” 

Clause  (J)  in  schedule  A provides:  “The  arbitrators  shall  make  their 
award  in  writing  within  three  months  after  entering  on  the  reference,  or 
after  having  been  called  on  to  act  by  notice  in  writing  from  any  party  to  the 
submission,  or  on  or  before  any  later  day  to  which  the  arbitrators,  by  any 
wiiting  signed  by  them,  may  from  time  to  time  enlarge  the  time  for  making 
the  award.” 

By  sec.  11  of  the  Act:  “The  time  for  making  an  award  may  from  time 
to  time  be  enlarged  by  the  Couit  or  a Judge  whether  or  not  the  time  for 
making  the  award  has  expired.” 
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Wade  v.  Dowling  (1854),  4 E.  & B.  44,  and  Lord  v.  Lord  (1855), 
5 E.  & B.  404.  No  evidence  in  support  of  such  a contention  was 
adduced  by  the  plaintiff,  but  the  defendant’s  counsel;  in  the  course 
of  giving  his  evidence,  called  as  a witness  one  Parry,  who  had  acted 
as  an  arbitrator  appointed  by  the  defendant  in  the  arbitration 
proceedings.  Parry’s  testimony  is  as  follows: — 

“ After  the  second  appointment  we  met  at  once. 

“(By  Mr.  O’Connell.)  Q.  What  took  place  then?  A.  Evi- 
dence was  heard  on  both  sides,  the  arbitrators  agreed  to  a certain 
award,  and  asked  Judge  Morson  to  draw  it  up  and  we  would  sign 
it.  Judge  Morson  drew  it  up,  signed  it,  sent  it  to  Mr.  Godfrey’s 
office,  and  I went  over  there  and  signed  it. 

“Q.  Was  the  award  unanimous?  A.  The  award  was  unanimous.” 

In  the  case  of  Nott  v.  Nott  (1884),  5 O.R.  283,  the  point  raised 
by  the  plaintiff  was  elaborately  discussed  and  clearly  decided  by 
the  late  Chief  Justice  Hagarty,  and  his  judgment  was  confirmed 
on  appeal  by  a Divisional  Court.  In  that  case  it  was  determined 
that,  in  such  circumstances  as  exist  here,  the  award  was  invalid 
even  though  the  arbitrators  did  meet  and  all  agreed  together  on 
the  conclusion, at  which  they  would  arrive.  In  that  case  all  the 
Judges  expressed  their  regret  at  the  decision  to  which  they  were 
driven,  there  being  no  ground  for  considering  that  the  award 
was  not  a fair  adjudication  of  the  substance  of  the  matters  in 
issue;  and  in  the  present  case  I have  no  reason  to  doubt  that  the 
matters  in  controversy  were  properly  considered  and  determined 
by  the  arbitrators. 

The  only  question  that  remains,  therefore,  to  be  considered, 
is  as  to  whether  this  contention  is,  in  the  present  case,  now  open 
to  the  plaintiff.  It  does  not  appear  to  me,  having  regard 
to  the  words  of  the  reply  and  to  the  decisions,  that  this  issue  has 
been  raised  on  the  record.  The  only  words  of  the  reply  under 
which  it  could  be  put  forward  are  the  words  of  paragraph  3, 
which  read  as  follows:  “3.  The  plaintiff  states,  as  the  fact  is,  that 
the  award  referred  to  in  the  amended  statement  of  defence  was  not 
made  within  the  time  provided  by  the  agreement  under  which  the 
arbitration  was  held  in  which  the  said  award  was  made,  and  the 
said  award  is  null  and  void.” 

I think  that  the  words  “and  the  said  award  is  null  and  void” 
refer  to  and  form  part  of  the  preceding  statement,  and  aver 
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that  the  award  is  null  and  void  because  it  was  not  made  within 
the  time  prescribed  by  the  submission.  But,  even  if  the  words 
“and  the  said  award  is  null  and  void”  are  to  be  taken  as  an  in- 
dependent and  separate  allegation  that  there  is  “no  award,” 
I still  think  that  under  the  decisions  such  a statement  is  insuffi- 
cient to  raise  the  contention  which  the  plaintiff  now  seeks  to 
put  forward. 

The  plea  of  “no  award”  puts  in  issue  the  making  of  the  award 
in  fact,  but  not  its  validity  in  point  of  law:  Adcock  v.  Wood 
(1851),  6 Ex.  814.  Defences  on  the  ground  of  the  invalidity  of 
the  award  in  law  must  be  specially  pleaded,  such  as  that  the 
arbitrators  did  not  execute  the  award  together:  Wade  v.  Dowling, 

4 E.  & B.  44;  Whitmore  v.  Smith  (1860),  5 H.  & N.  824. 

In  the  9th  edition  of  Russell  on  Arbitrations,  p.  169,  it  is 
said:  “Where  there  are  two  or  more  arbitrators  all  should  execute 
the  award  at  the  same  time  and  place.  If  they  fail  to  do  so, 
such  an  error  may  invalidate  the  award”  (citing  Lord  v.  Lord, 

5 E.  & B.  404,  and  other  cases),  “but  as  the  objection  is  one  of  a 
formal  character,  if  no  other  objection  be  shewn  the  Court  may 
remit  the  award  to  the  arbitrators  for  correction,”  citing  Anning  v. 
Hartley  (1858),  27  L.J.  Ex.  145.  In  that  case  the  award  was 
remitted  to  the  same  arbitrators  to  be  re-executed. 

It  seems  to  me  that  the  rule  so  expressed  is  applicable  to  this 
case;  and,  if  I am  right  in  that  opinion,  then  the  plaintiff  has  not, 
by  the  pleadings  in  this  case,  raised  the  contention  that  the  award 
was  not  properly  executed;  and,  having  regard  to  the  decision  in 
Anning  v.  Hartley,  I do  not  think  that  I ought  to  permit  the  record 
to  be  amended  for  this  purpose. 

The  evidence,  therefore,  which  I have  quoted  above  was  in- 
admissible. 

The  result  is,  that  the  award  is  maintained  and  the  action 
dismissed.  There  will  be  the  usual  order  as  to  costs. 


[January  28,  1918.  An  appeal  by  the  plaintiff  from  the  judgment  of 
Masten,  J.,  was  heard  by  a Divisional  Court  and  dismissed  without  costs. 
The  reasons  for  the  decision  of  the  appellate  Court  will  be  reported  in 
due  course.] 
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[APPELLATE  DIVISION.]  1917 

Dec.  7. 

Northern  Lumber  Mills  Limited  v.  Rice. 


Mechanics’  Liens — Action  to  Enforce  Lien — Part  of  Claim  of  Plaintiff  Lien- 
holder not  yet  Payable — Unexpired  Period  of  Credit — Right  to  Include 
Immature  Part — Action  not  Premature — Mechanics  and  Wage-Earners 
Lien  Act,  R.S.O.  1914 , ch.  140,  secs.  37,  39. 


Ad  action  was  brought,  under  the  provisions  of  the  Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  to  enforce  a lien,  under  that  Act, 
for  materials  supplied  for  the  erection  of  a house.  The  price  of  these 
materials  was  to  be  paid  in  three  instalments;  before  action  the  first  two 
had  become  payable;  the  third  had  not: — 

Held,  having  regard  especially  to  secs.  37  and  39,  that  the  action  was  n'ot 
premature,  either  in  whole  or  in  part. 

The  manifest  intention  is  that  all  claims  of  lien-holders,  whether  mature  or 
immature,  are  to  be  brought  in  and  dealt  with  upon  the  trial  of  the  action; 
and  an  immature  claim  of  the  lien-holder  who  brings  the  action  is  in  the 
same  position  as  the  claims  of  “other  lien-holders.” 

An  appeal  by  the  defendant  from  the  judgment  of  the  Judge 
of  the  District  Court  of  the  District  of  Temiskaming  in  favour 
of  the  plaintiffs  in  an  action,  under  the  Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  to  enforce  a lien  for 
lumber  supplied  for  the  erection  of  a house,  and  dismissing  the 
defendant’s  counterclaim. 

November  5.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Lennox,  J.,  Ferguson,  J.A.,  and  Rose,  J. 

J.  M.  Ferguson , for  the  appellant,  argued  that  no  cause  of 
action  had  matured  at  the  time  of  the  commencement  of  the 
action.  The  contract  sued  on  was  an  entire  contract,  and  the 
contract  had  not  been  fully  carried  out  by  the  respondents.  At 
the  best,  the  respondents  could  sue  as  upon  a quantum  meruit  only. 
Reference  to  secs.  24  and  31  of  the  Mechanics  and  Wage-Earners 
Lien  Act  and  Curtis  v.  Richardson  (1909),  18  Man.  R.  519. 

R.  McKay , K.C.,  for  the  plaintiffs,  respondents,  contended 
that  the  action  was  not  premature.  Under  the  provisions  of  the 
Act,  if  any  part  of  a claim  has  matured  at  the  time  of  the  com- 
mencement of  the  action,  all  claims  maturing  subsequently  can 
be  disposed  of  at  the  trial  of  the  same  action.  Reference  to  secs. 
25,  32,  37,  and  39  of  the  Act. 

Ferguson , in  reply. 
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December  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.C.P.: — The  questions  involved  in  this  appeal  are: 
(1)  whether  the  action,  out  of  which  it  arises,  was  altogether 
premature;  and  (2),  if  not,  whether  it  was  premature  in  part. 

The  action  was  brought,  under  the  provisions  of  the  Mechanics 
and  Wage  Earners  Lien  Act,  to  enforce  a lien,  under  that  Act,  for 
materials  supplied  for  the  erection  of  a house. 

The  price  of  these  materials  was  to  be  paid  in  three  payments : 
before  action  the  first  two  had  become  payable;  the  third  had 
not. 

A cause  of  action  arose  upon  default  in  payment  of  each  of 
these  instalments;  and  so,  apart  from  the  provisions  of  the 
enactment,  the  action  would  have  been  properly  brought  as  to  the 
first  two,  but  improperly  as  to  the  third:  and  so  our  search  for 
light  upon  the  subject  is  narrowed  down  to  a search  of  the  pro- 
visions of  this  enactment:  and  such  a search  discovers  nothing 
expressly  provided  upon  the  subject:  neither  the  framers  of  the 
Act,  as  it  originally  was,  nor  of  any  of  the  many  patches  put  upon 
it,  from  time  to  time,  to  remedy  defects  in  it,  seem  to  have  had 
such  a question,  as  is  involved  in  this  case,  in  mind : and  the  ques- 
tion which  we  face  now  is,  whether  there  is  enough  in  the  Act, 
in  its  present  form,  to  sustain  the  action,  or  whether  there  is  need 
for  another  patch,  because  convenience  on  all  hands  calls  for 
another  patch  if  the  action  be  premature  in  any  respect:  other- 
wise there  might  be  multiplication  of  needless  litigation;  and 
much  difficulty  in  working  out  the  rights  of  all  parties  fairly  and 
conveniently. 

It  is  quite  plain,  from  sec.  37*  of  the  Act,  that  immature  claims 
of  lien-holders  are  to  be  brought  in  and  dealt  with  upon  the  trial 

*37. — (1)  After  the  delivery  of  the  statement  of  defence  where  the 
plaintiff’s  claim  is  disputed,  or  after  the  time  for  delivery  of  defence  in  all 
other  cases,  where  it  is  desired  to  try  the  action  otherwise  than  before  a 
Judge  of  the  Supreme  Court,  either  party  may  apply  to  a Judge  „or  officer 
who  has  jurisdiction  to  try  the  action  to  fix  a day  for  the  trial  thereoT,  and  the 
Judge  or  officer  shall  appoint  the  day  and  place  of  trial. 

(2)  The  party  obtaining  an  appointment  for  the  trial  shall,  at  least  eight 
clear  days  before  the  day  appointed,  serve  notice  of  trial,  Form  6,  upon  the 
solicitors  for  the  defendants  who  appear  by  solicitors,  and  upon  defendants 
who  appear  in  person,  and  on  all  lien-holders  who  have  registered  their  claims 
as  required  by  this  Act,  or  who  are  known  to  him,  and  on  all  other  persons 
having  any  charge,  incumbrance  or  claim  on  the  land  subsequent  in  priority 
to  the  lien,  who  are  not  parties,  and  such  service  shall  be  personal  unless  other- 
wise directed  by  the  Judge  or  officer  who  may  direct  in  what  manner  the 
notice  of  trial  may  be  served. 
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of  the  action.  The  purpose  of  the  enactment  is,  to  “adjust  the 
rights  and  liabilities  of  and  give  all  necessary  relief  to  all  parties 
to  the  action  and  all  persons  who  have  been  served  with  the  notice 
of  trial  ” (sec.  37(3)),  in  the  one  action  and  upon  the  one  trial — 
a thing  necessary  in  working  out  the  purposes  of  the  Act — and 
the  “persons  who  have  been  served  with  the  notice  of  trial”  are, 
among  others,  “all  lien-holders  who  have  registered  their  claims 
as  required  by  this  Act”  (sub-sec.  (2));  not  merely  lien-holders 
whose  claims  are  payable. 

And,,  in  addition  to  that,  sec.  39  provides  that:  “Where 
property  subject  to  a lien  is  sold  in  an  action  to  enforce  aTien, 
every  lien-holder  shall  be  entitled  to  share  in  the  proceeds  of  the 
sale  in  respect  of  the  amount  then  owing  to  him,  although  the 
same  or  part  thereof  was  not  payable  at  the  time  of  the  com- 
mencement of  the  action  or  is  not  then  presently  payable.” 

Sections  24  and  25  expressly  deal  with  a case  such  as  this,  in 
which  there  is  a “period  of  credit;”  but  they  leave  the  questions 
which  we  have  now  to  answer  unsolved,  and  indeed  throw  no  great 
light  upon  them:  and  sec.  32,  so  much  relied  upon  for  the  res- 
pondents, is,  at  most,  not  very  helpful,  if  helpful  at  all,  to  them: 
its  provision  is  not  that  the  action  shall  be  taken  to  have  been 
brought  on  behalf  of  all  lien-holders,  but  is,  “on  behalf  of  the  other 
lien-holders.” 
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(3)  The  Judge  or  officer  shall  try  the  action  and  all  questions  which  arise 
therein  or  which  are  necessary  to  be  tried  in  order  to  completely  dispose  of  the 
action  and  to  adjust  the  rights  and  liabilities  of  the  persons  appearing  before  him 
or  upon  whom  the  notice  of  trial  has  been  served,  and  shall  take  all  accounts, 
make  all  inquiries,  give  all  directions,  and  do  all  other  things  necessary  to 
finally  dispose  of  the  action  and  of  all  matters,  questions,  and  accounts 
arising  therein  or  at  the  trial,  and  to  adjust  the  rights  and  liabilities  of  and 
give  all  necessary  relief  to  all  parties  to  the  action  and  all  persons  who  have 
been  served  with  the  notice  of  trial,  and  shall  embody  the  results  in  a judg- 
ment, Form  7. 

(4)  The  Judge  or  officer  may  order  that  the  estate  or  interest  on  which 
the  lien  attaches  be  sold,  and  where,  by  the  judgment,  a sale  is  directed  he 
may  direct  the  sale  to  take  place  at  any  time  after  the  judgment,  allowing  a 
reasonable  time  for  advertising  such  sale. 

(5)  The  Judge  or  officer  may  also  direct  the  sale  of  any  materials  and 
authorise  the  removal  thereof. 

(6)  A lien-holder  who  has  not  proved  his  claim  at  the  trial,  on  applica- 
tion to  the  Judge  or  officer  before  whom  the  action  was  tried,  may  be  let  in 
to  prove  his  claim  on  such  terms  as  to  costs  and  otherwise  as  may  be  deemed 
just  at  any  time  before  the  amount  realised  in  the  action  for  the  satisfaction 
of  liens  has  been  distributed,  and  where  such  a claim  is  allowed  the  judgment 
shall  be  amended  so  as  to  include  such  claim; 

(7)  Every  lien-holder  for  an  amount  not  exceeding  $100  may  be  repre- 
sented by  a solicitor  or  by  an  agent  who  is  not  a solicitor. 
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There  is  nothing  in  the  Act  which  gives  a right  of  action  when 
nothing  is  yet  payable  to  the  plaintiff;  the  contrary,  rather, 
appears;  and,  on  the  other  hand,  it  would  be  extraordinary  if  a 
plaintiff,  having  a right  of  action,  upon  a matured  claim,  could 
not  get  the  benefit  of  the  Act  in  respect  of  a claim  not  then  ma- 
tured, though  every  other  lien-holder  could. 

It  seems,  therefore,  plain  enough  to  me,  having  regard  to  all 
the  provisions  of  the  Act,  that  the  plaintiffs  might  at  the  trial 
bring  in  their  claim  in  respect  of  the  lien  for  the  amount  which  was 
not  payable  when  the  action  was  commenced;  and  indeed  that 
they  were  bound  to  do  so,  if  they  brought  it  in  at  all,  in  order  that 
the  provisions  of  sec.  37,  and  the  general  purposes  of  the  Act, 
might  be  complied  with. 

In  short,  when  any  claim  is  ripe  for  action,  and  the  defendants 
are  unable,  or  fail,  to  pay  or  settle  it,  an  action  lies,  and  in  that 
action  all  claims,  whether  then  payable  or  not,  are  to  be  dealt 
with  at  the  trial  as  provided  for  in  sec.  37. 

How  otherwise  should  it  be?  Another  action  for  the  immature 
claim  when  it  became  mature?  But  the  Act  requires  all  to  be 
dealt  with  in  the  one  action;  and  another  action  might  be  too 
late;  the  land  might  have  been  sold  and  the  proceeds  distributed, 
in  accordance  with  the  provisions  of  the  Act,  before  the  second 
action  could  prevent  it,  or  could  be  brought  if  the  period  of  credit 
were  long. 

The  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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Tessier  v.  City  of  Ottawa. 

Negligence — Unlawful  Obstruction  in  Highway — Injury  to  Conductor  of  Street- 
car— Municipal  Corporation — Contractors — Absence  of  Authority — Con- 
tributory Negligence — Evidence — Trial  Judge’s  Notes — Findings  of  Trial 
Judge — Appeal. 

The  plaintiff,  a conductor  upon  a street-car,  was  injured  while  passing  along 
the  running-board  or  side-step  of  the  car,  by  coming  into  contact  with  a 
barrier  erected  in  a public  street  of  a city,  about  23^  feet  north  of  the 
northerly  rail  of  a double  track  laid  upon  the  street : — 

Held  (affirming  the  judgment  of  a County  Court  Judge,  who  tried  the  action 
without  a jury),  that  the  defendants  the  city  corporation  had  not  author- 
ised the  erection  of  the  barrier  and  were  not  liable  for  the  plaintiff’s  injury. 

Held  (in  this  reversing  the  judgment  of  the  County  Court  Judge — Rose,  J., 
dissenting),  that  the  defendants  N.  and  W.,  who  had  placed  the  barrier  in 
the  street,  had  negligently  placed  it  too. near  the  street-car  line;  that  these 
defendants  had  unlawfully  obstructed  the  highway,  and,  whether  negligent 
or  not,  were  liable  for  the  injury,  unless  it  was  caused  by  the  plaintiff’s  negli- 
gence; that  in  either  case  the  onus  of  proving  the  plaintiff’s  negligence,  and 
that  it  was  the  cause  of  the  injury,  was  upon  these  defendants;  and  that  there 
was  nothing  before  the  Court  which  indicated  negligence  or  contributory 
negligence  on  the  part  of  the  plaintiff. 

The  shorthand  notes  of  the  evidence  given  on  behalf  of  the  plaintiff  at  the 
trial  were  preserved  and  extended,  but  the  notes  of  all  that  occurred  after 
the  close  of  the  plaintiff’s  case  were  lost,  and  the  appellate  Court  had  before 
it  only  such  memoranda  as  were  made  by  the  County  Court  Judge: — 

Held  (Rose,  J.,  dissenting),  that  there  was  no  necessity  for  directing  a new 
trial:  accepting  the  County  Court  Judge’s  findings  of  fact,  his  conclusions 
that  the  defendants  N.  and  W.  were  not  guilty  of  any  wrong-doing,  and  that 
the  plaintiff  brought  the  injury  upon  himself  by  his  own  negligence,  could 
not  stand. 

Per  Rose,  J. : — Upon  the  evidence,  as  it  appeared  before  the  Court,  it  could 
not  be  said  that  the  County  Court  Judge  was  wropg  in  the  conclusions  that 
he  reached. 


Dec.  7. 


An  appeal  by  the  plaintiff  from  the  judgment  of  one  of  the 
Judges  of  the  County  Court  of  the  County  of  Carleton,  dismissing 
an /action  brought  in  that  Court,  and  tried  without  a jury,  to  re- 
cover damages  for  personal  injury  sustained  by  the  plaintiff, 
the  conductor  of  an  electric  street-car,  by  coming  against  an 
obstruction  in  a highway  upon  which  the  street-car  was  running, 
as  he  was  attempting  to  pass,  aijong  the  foot-board  of  the  car. 
The  obstruction  was  said  to  have  been  placed  in  the  highway  by 
the  defendants  Neate  and  Wentzloff,  in  the  course  of  doing  some 
work  upon  the  highway,  by  the  authority  (as  the  plaintiff  alleged) 
of  the  defendants  the  Corporation  of  the  City  of  Ottawa. 

November  7 and  8.  The  appeal  was  heard  by  Maclaren, 
J.A.,  Lennox,  J.,  Ferguson,  J.A.,  and  Rose,  J. 
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Taylor  McVeity,  for  the  appellant.  Work  was  being  per- 
formed on  a public  highway,  and  was  of  such  a nature  as  to  cause 
danger  to  the  public  unless  precautions  were  taken,  and  the  rule 
in  such  case  is  that  not  only  the  person  performing  such  work, 
but  the  person  or  corporation  authorising  the  same,  does  so  at 
his  or  its  peril:  Keech  v.  Town  of  Smith’s  Falls  (1907),  15  O.L.R, 
300;  Roach  v.  Village  of  Port  Colborne  (1913),  29  O.L.R.  69, 
13  D.L.R.  646;  Holliday  v.  National  Telephone  Co .,  [1899]  2 Q.B. 
392;  Penny  v.  Wimbledon  Urban  District  Council,  [1899]  2 Q.B.  72; 
Walker  v.  McMillan  (1882),  6 S.C.R.  241.  There  is  no  evidence 
to  support  the  Judge’s  finding  that  the  plaintiff  allowed  his  body 
to  “ swing  out”  from  the  running-board  of  the  car.  The  defend- 
ants Neate  and  Wentzloff  were  on  the  highway  without  authority; 
and,  as  their  conduct  amounted  to  malfeasance,  they  were  liable 
without  proof  of  negligence.  But  the  evidence  shewed  them  guilty 
of  negligence,  and  they  did  not  satisfy  the  onus  of  shewing  con- 
tributory negligence  on  the  part  of  the  plaintiff:  Scriver  v.  Lowe 
(1900),  32  O.R.  290.  The  learned  trial  Judge  erred  in  holding  that 
the  liability  of  the  corporation,  if  any,  was  upon  the  ground  fo  the 
want  of  repair  of  the  highway,  and  that  the  corporation  were 
entitled  to  the  benefit  of  sec.  460  of  the  Municipal  Act,  and  were 
relieved  because  of  the  failure  of  the  plaintiff  to  give  them  the 
notice  required:  Gregory  v.  Torquay  Corporation,  [1911]  2 K.B. 
556.  They  should  have  claimed  the  benefit  of  the  section  in  their 
statement  of  defence:  Longbottom  v.  City  of  Toronto  (1896), 
27  O.R.  198. 

F.  B.  Proctor,  for  the  defendants  the  Corporation  of  the 
City  of  Ottawa. 

[The  appeal  as  against  the  corporation  was  dismissed  by  the 
Court.] 

G.  F.  Henderson,  K.C.,  and  A.  C.  Fleming,  for  the  individual 
defendants,  respondents.  If  the  plaintiff  had  not  carelessly 
“swung  out,”  he  would  not  have  been  injured.  The  defendants 
had  a right  to  assume  that  he  would  not  “swing  out,”  and  so  they 
were  not  negligent  in  having  the  guard  where  it  was : Grand  Trunk 
R.W.  Co.  v.  Birkett  (1904),  35  S.C.R.  296.  There  was  sufficient 
evidence  to  sustain  the  learned  trial  Judge’s  finding  that  the 
plaintiff  was  unnecessarily  leaning  out  from  the  side  of  the  car, 
and  this  finding  should  not  be-  disturbed.  The  “evidence” 
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for  the  defence,  as  certified  to  the  Court,  consists  merely  of  the 
notes  of  the  trial  Judge;  there  was  much  more  in  the  testimony 
than  was  taken  down  in  that  way.  If  necessary,  there  should 
be  a new  trial. 

McVeity,  in  reply. 
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December  7.  Lennox,  J.: — This  is  a very  simple  case.  Mr. 
Henderson  intervened  when  the  argument  of  the  appeal  was 
resumed  on  the  second  day,  and  took  the  ground  that  a part  of 
the  evidence  only  was  shewn  by  the  Judge’s  notes,  and  there 
should  be  a new  trial.  This  was  not  the  proper  time  to  raise  this 
question;  but,  when  this  is  said,  the  paramount  question  still  is: 
is  the  record  of  the  trial  in  sufficient  detail  to  enable  us  to  know 
and  appreciate  what  was  deposed  to  and  put  in  evidence,  and 
are  we  in  a position  upon  the  record  as  it  is  to  do  justice  between 
the  parties?  I have  read  the  Judge’s  notes  of  the  evidence  of  these 
witnesses,  and  I have  carefully  read  his  reasons  for  judgment, 
which  were  written  when  all  that  took  place  at  the  trial,  and  its 
effect,  as  it  appeared  to  the  learned  Judge,  must  have  been  fresh 
and  clear  in  his  mind.  He  finds  for  the  defendants.  I have  read 
all  the  other  evidence,  and  I do  not  propose  to  disturb  or  question 
his  findings  or  conclusions  of  fact.  I think  it  is  only  necessary 
to  review  and  consider  his  conclusions  of  law;  and,  this  being  so, 
there  is  no  need  to  direct,  and  there  would  be  no  propriety  in 
directing,  a new  trial. 

The  main  facts  are  not  numerous  or  complicated.  The  de- 
fendants Neate  and  Wentzloff,  desiring  to  construct  a drain  from 
their  premises  north  of  Creighton  street  to  connect  with  the 
city  sewer  in  that  street,  in  the  city  of  Ottawa,  obtained  a con- 
ditional permit  from  the  defendant  corporation,  under  the  pro- 
visions of  by-law  3865,  on  the  9th  February,  1916. 

They  did  not,  however,  go  on  with  the  work,  and  the  permit, 
which  was  limited  to  30  days,  expired  about  the  11th  or  12th 
March. 

In  June  of  1916,  evidently  about  the  13th  or  14th,  these  de- 
fendants, without  again  obtaining  the  sanction  of  the  corporation 
by  renewal  of  the  permit,  new  permit,  or  otherwise,  commenced 
to  open  up  the  ditch,  and,  working  intermittently,  the  work 
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dragged  on  from  day  to  day  until  the  21st  June.  I say  “ dragged 
on”  because,  although  the  whole  work  of  digging,  piping,  cement- 
ing, and  refilling  was  to  cost  $19,  at  the  end  of  a week  not  more  than 
half,  if  a half,  of  the  work  had  been  performed,  and  the  work 
was  again  at  a standstill.  There  is  a double  track  of  railway  on 
Creighton  street.  These  defendants  had  erected  a barrier  con- 
tracted of  trestles  and  two-inch  plank,  laid  on  the  flat,  over  or 
around  their  open  drain  and  extending  to  within  2 or  2J^  feet 
of  the  most  northerly  rail  of  the  railway  tracks.  It  was  &/% 
feet  high.  The  trestles  were  picked  up  by  these  defendants 
on  their  premises;  the  planks  were  not  fastened.  There  was 
no  precaution  taken  to  keep  them  in  place,  and  it  is  suggested 
by  the  cross-examination,  and  it  is  quite  possible,  that  they  were 
moved  closer  to  the  track  by  school-children.  There  was  nothing 
to  prevent  it;  and,  if  it  was  so,  the  intervention  of  a third 
party,  in  the  way  suggested,  and  upon  the  facts  of  this  case, 
would  not  relieve  the  defendants  from  liability  for  the  condition 
of  the  structure  at  the  time  of  the  accident:  Rigby  v.  Hewitt 
(1850),  5 Ex.  240;  Hill  v.  New  River  Co.  (1868),  9 B.  & S.  303; 
Clark  v.  Chambers  (1878),  3 Q.B.D.  327.  They  were  liable  to  be 
moved,  and,  if  they  were  moved,  it  was  “a  natural  and  direct 
outcome  of  the  neglect  to  fasten  them  for  which  these”  defen- 
dants are  responsible:  Harrison  v.  Great  Northern  R.W.  Co. 
(1864),  3 H.  & C.  231;  Collins  v.  Middle  Level  Commissioners 
(1869),  L.R.  4 C.P.  279;  Paterson  v.  Blackburn  Corporation  (1892), 
9 Times  L.R.  55  (C.A.);  and  Illidge  v.  Goodwin  (1831),  5 C.  & 


P.  190. 

The  plaintiff  is  a street-car  conductor  in  the  service  of  the 
Ottawa  Electric  Railway  Company,  and  on  the  21st  June  was 
upon  an  open  car  running  westerly  along  Creighton  street. 

Acting  in  the  discharge  of  his  duty  as  a conductor,  and  while 
attempting  to  pass  along  the  foot-board  of  the  car  from  the  rear 
to  the  front,  the  plaintiff  came  in  contact  with  one  of  the  planks 
forming  part  of  the  barrier  referred  to,  and  was  seriously  injured. 
He  knew  of  the  existence  of  this  erection,  but  had  momentarily 
forgotten  it. 

Assuming,  or  advised,  that  the  corporation,  a§  well  as  the 
individual  defendants,  were  liable,  he  brings  action  against 
both. 
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The  defendant  corporation  in  their  statement  of  defence  denied 
that  they  had  permitted  or  authorised  the  obstruction  complained 
of,  and  there  is  no  evidence  that  they  did. 

The  permit  was  of  no  force  or  effect  at  the  date  in  question; 
and,  although  one  of  their  officers,  Sherwood,  assumed  to  supervise 
the  work  in  a way,  it  is  not  shewn  that  he  had  any  instructions  to 
do  so,  and  his  acts  do  not  bind  the  corporation;  and,  although  he 
was  doubtless  very  properly  called  as  witness  as  to  what  he  saw, 
his  doings  have  no  legal  bearing  whatever  upon  the  issues  to  be 
determined  in  this  action;  and  his  opinion  as  to  negligence  or  the 
absence  of  negligence — and  the  same  may  be  said  as  to  other 
witnesses — should  not  have  been  taken,  or,  if  taken,  acted  upon. 
He  had  no  authority;  and  his  seeing  the  work,  without  objection, 
cannot  properly  be  spoken  of  as  what  we  understand  by  the 
term  “an  inspection.’ ’ 

It  follows  that  Neate  and  Wentzloff  were  wrongfully  upon  the 
highway,  and  their  ditch  and  barrier  were  unauthorised.  They 
had  no  legal  right  to  make  excavations  or  erect  barriers  or  ob- 
structions of  any  kind.  Their  conduct,  if  it  were  necessary  to 
pursue  the  inquiry,  involves  more  than  a mere  question  of  negli- 
gence, it  amounts  to  what  is  known  as  “malfeasance,”  and  in 
such  cases  there  is  actionable  liability  without  proof  of  negligence, 
and  generally  the  wrong-doer  or  trespasser  is  liable  for  all  the 
consequences:  Clark  v.  Chambers,  3 Q.B.D.  327. 

As  stated  by  my  brother  Maclaren  at  the  conclusion  of  the 
argument,  I think  the  cause  of  action  against  the  corporation  is 
not  made  out. 

As  to  the  other  defendants,  I am,  with  deference,  of  opinion 
that  a cause  of  action  is  clearly  established.  There  were  no  men 
at  work  on  the  day  of  the  accident,  and  this  was  not  by  any  means 
the  first  idle  day.  Op;  the  tardy  and  dilly-dally  method  in  which 
the  work  was  executed,  however,  I need  not  dwell;  for,  although, 
but  for  the  delay,  the  plaintiff  would  probably  not  have  been 
injured,  yet  it  may  be  that  this  is  not  a determining  factor. 
But.it  is  not  to  be  overlooked  that,  even  if  these  defendants  had 
obtained  a permit,  what  they  are  shewn  to  have  done  could  not 
be  regarded  as  done  in  compliance  with  the  city  by-law. 

I have  referred  to  the  haphazard  supports  and  unfastened 
planks.  But,  aside  from  this,  it  does  not  appear  that  fencing 
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of  any  kind,  with  the  menace  it  necessarily  involves,  was  the 
method  of  protection  during  the  busy  traffic  hours,  contemplated 
by  the  city  council.  One  day  was  sufficient  in  which  to  do  all 
the  work  in  the  vicinity  of  the  track,  and  one  man  with  a flag 
would  not  occasion  an  extravagant  expenditure. 

Condition  (1)  of  the  permit  authorised  by  the. by-law  reads: 
“The  trench  shall  be  dug  at  the  location  and  to  the  dimensions 
directed  by  the  City  Engineer,  and  shall  be  kept  well  fenced  and 
lighted  daily  from  sun-set  to  sun-rise.” 

It  was  shewn  that  these  defendants  fenced  it  in  when  La  Pres 
abandoned  the  work;  that  it  was  fenced  on  the  day  of  the  accident, 
when  the  men  were  again  not  at  work;  and,  the  trial  Judge  having 
found  that  the  occasion  spoken  of  by  Cote  was  after  the  happening 
of  the  accident,  a finding  dependent  upon  the  credibility  of  the 
witnesses  which  I am  not  at  liberty  to  question,  there  is  no  evi- 
dence, and  there  was  no  suggestion,  that  these  defendants  main- 
tained a barrier  or  obstruction  of  any  kind  in  the  day-time  when 
the  work  was  being  regularly  carried  on,  or  that  it  was  necessary 
or  proper  to  have  it  there  in  the  day-time  if  the  men  were  at  work; 
and,  if  I invoke  the  evidence  of  what  I see  about  me  in  centres  of 
population,  it  is  not  the  method  usually  adopted  where  public 
convenience  and  the  exigencies  of  traffic  have  to  be  taken  into 
account.  I am  not  of  course  at  liberty  to  infer  that  the  Municipal 
Council  of  the  Capital  City  of  Canada,  particularly  when  pre- 
sided over  by  a gentleman  so  notably  definite  and  exact  in  ex- 
pressing himself  as  counsel  for  the  plaintiff  is,  failed  to  express 
just  what  it  intended  to  provide  for. 

That  the  barrier  in  question  was  negligently  and  improperly 
constructed  and  maintained,  and  that  at  the  time  of  the  accident 
it  was  in  a condition  and  position  calculated  to  occasion  injury 
to  persons  employed  as  the  plaintiff  was  on  the  day  in  question, 
is,  I think,  on  the  evidence  of  the  defendants  and  their  own  wit- 
nesses, beyond  reasonable  doubt.  It  is  a case  of  res  ipsa 
loquitur.  Take  their  estimates  of  the  distance  from  the  rail  as 
correct  (although  there  is  no  certainty  about  it),  take  it  just  as 
they  think  it  was — 2 feet  or  2}/%  feet  from  the  rail,  I care 
not  which — allow  for  the  overhang  of  the  car,  the  extension 
of  the  foot-board,  and  the  projecting  wall  or  “fence”  of  the  car 
that  had  to  be  rounded  to  get  from  the  rear  to  the  front  of  the  car, 
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and  the  most  that  can  be  argued  for  the  defendants  is,  that  a 
conductor  of  moderate  dimensions,  who  never  forgets,  who  is  always 
on  the  alert,  and  always  on  the  look-out,  glues  his  arms  to  his 
sides,  and  never  sways  from  the  perpendicular,  might  scrape 
through  without  injury.  I think  it  is  quite  possible,  but  I do 
not  think  it  enough — it  does  not  shew  a “ sufficient  margin  of  safe- 
ty,” to  adopt  an  expression  frequently  used. 

The  result  is : — 

1.  That,  accepting  the  evidence  of  the  defendants  and  their 
witnesses  as  to  facts,  but  not  their  opinions  or  “ arguments”  as 
to  what  occasioned  the  injury — statements  which  are  quoted  and 
apparently  adopted  by  the  trial  Judge — I am  of  opinion  that  neg- 
ligence was  established  against  these  defendants. 

2.  That  the  defendants  were  wrongfully  upon  the  highway 
and  unlawfully  obstructed  it  by  the  structures  complained  of, 
and,  whether  negligent  or  not,  are  liable  for  the  injury,  unless  it 
was  caused  by  the  plaintiff’s  negligence. 

3.  That  in  either  case  the  onus  of  proving  the  plaintiff’s 
negligence,  and  that  this  was  the  cause  of  the  injury,  was  upon 
the  defendants:  Morrow  v.  Canadian  Pacific  R.W.  Co.  (1894), 
21  A.R.  149. 

There  remains  the  question  of  contributory  negligence;  and, 
although  it  was  upon  this,  wholly  or  mainly,  that  the  learned 
Judge  based  the  dismissal  of  the  action,  it  requires  no  lengthy 
discussion. 

The  finding  turns  upon  the  “ possibility  ” of  passing  in  safety, 
the  doubt  as  to  whether  he  looked  or  not,  and  the  evidence  of 
Samuel  Kennedy  to  the  effect  that  the  plaintiff  “ swung  out 
carelessly.”  “ Carelessly”  does  not  mean  anything,  and  par- 
ticularly is  it  meaningless  or  worse  in  the  mouth  of  this  witness. 

Mr.  Henderson  saw  the  force  of  this,  and  suggested  that 
possibly  that  was  not  exactly  what  he  said.  I am  satisfied  that 
upon  a point  so  important  the  Judge  was  careful  and  exact.  He 
took  note  even  of  matters  comparatively  unimportant. 

To  be  exact  the  note  of  this  evidence,  so  far  as  material,  is: — 

“I  saw  the  car  approaching,  but  paid  no  great  attention  to  it. 
I saw  the  conductor  take  hold  of  the  handle  and  swing  himself 
clear  out  carelessly.  I heard  a shout  and  saw  the  conductor 
take  a step  to  the  car  and  swing  on.” 
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This  was  the  man  with  an  injured  hand  and  broken  ribs;  and, 
if  the  motorman  and  the  plaintiff  told  the  truth,  the  car  had  to  be 
backed  to  the  place  of  the  accident.  “ Swing”  appears  to  be  a 
favourite  word.  However,  continuing  he  says:  “Gar  did  not 
drive  back;  he  picked  up  his  hat  and  went  off” — carelessly,  I 
presume.  “I  saw  the  conductor,  but  was  careless,  for  I should 
have  gone  to  see  about  his  hurt.”  Here  we  have  “careless” 
again;  evidently  another  favourite  word.  “I  did  not  see  the 
accident  happen.”  Why?  He  was  there  before  and  after  and  saw 
everything  else.  I would  not  be  disposed  to  believe  this  witness, 
contradicted  as  he  was  by  two  witnesses  upon  a point  which  was 
not  essential  to  the  case,  and  in  the  teeth  of  every  probability, 
but  the  Judge  who  hears  the  witness  is  in  a better  position  to 
weigh  credibility  than  an  appellate  Judge  can  be:  he  believed 
him,  and  I will  not  take  the  responsibility  of  saying  that  he  was 
wrong.  It  proves  nothing.  The  conductor  must  grasp  the  handle, 
and  he  is  necessarily  some  inches  from  it  in  getting  round.  How 
far  out  he  was  from  the  post  was  not  asked,  and  we  are  not  told. 
All  that  is  said  is,  that  he  was  clear  of  it.  He  had  to  be  clear  of 
it  and  by  some  inches,  as  I have  said.  He  had  narrow  shoulders 
indeed,  if  they  did  not  measure  18  inches  or  more.  Add  the 
overhang  of  the  car,  and  the  projection  of  the  post,  and  the  24  or 
30  inches  is  taken  up,  and  more  than  taken  up,  without  one  inch 
for  extra  swing.  It  is  of  no  consequence  whether  the  conductor 
responded  to  the  call  of  the  passenger  as  one  free  from  care  or 
burdened  with  the  weight  of  it.  He  was  rightfully  on  the  car  and 
acting  in  discharge  of  his  duty  to  his  employers,  who  held  the 
right  of  way.  With  respect,  I am  of  opinion  that  there  is  no 
evidence  of  negligence,  much  less  of  negligence  occasioning  the 
accident,  to  be  charged  against  the  plaintiff.  Conjecture  is  not 
enough:  Montreal  Rolling  Mills  Co.  v.  CorGoran  (1896),  26  S.C.R. 
595;  nor  inadvertence:  Denny  v.  Montreal  Telegraph  Co.  (1878), 
42  U.C.R.  577;  nor  intoxication:  Ridley  v.  Lamb  (1863),  10 
U.C.R.  354;  “nor  that  it  would  have  been  quite  possible  to  pass 
it  (the  obstruction)  in  safety:”  Rowan  v.  Toronto  R.W.  Co. 
(1899),  29  S.C.R.  717.  Nor  is  knowledge  per  se — Gordon  v. 
City  of  Belleville  (1887),  15  O.R.  26 — or  forgetfulness — -Scriver 
v.  Lowe , 32  O.R.  290 — contributory  negligence. 

The  learned  Judge  assessed  the  plaintiff’s  damages  at  $175. 
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The  individual  defendants  may  be  thankful  that  something  more 
serious  did  not  occur.  If  the  car  had-  not  been  running  at  about 
half  its  ordinary  speed,  a fatality  might  have  resulted.  The 
servant  of  the  corporation  assumed  to  act,  and,  from  the  lapse 
of  time,  the  municipal  council  must  be  assumed  to  have  been  aware 
of  what  was  going  on.  The  plaintiff  had  no  means  of  knowing 
the  actual  state  of  affairs  until  the  trial.  The  practice,  however, 
is,  that  the  Court  will  not  interfere  with  the  judgment  as  to  costs 
if  the  judgment  in  other  respects  is  affirmed.  When  the  plaintiff 
appealed,  he  knew  all  the  facts. 

The  defendants  the  Corporation  of  the  City  of  Ottawa  are 
entitled  to  the  costs  of  appeal,  and  must  have  costs  in  the  Court 
below,  as  well,  if  demanded. 

The  judgment  entered  should  be  set  aside,  and  for  it  there 
should  be  substituted  a judgment  dismissing  the  action  as  against 
the  defendants  the  corporation,  with  costs;  and  for  the  plaintiff 
against  the  other  defendants  for  SI 75,  with  costs  here  and 

below. 
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Maclaren  and  Ferguson,  JJ.A.,  agreed  with  Lennox,  J. 


Rose,  J.  (dissenting) : — The  appeal  against  the  judgment  in 
favour  of  the  defendants  the  Corporation  of  the  City  of  Ottawa 
was  dismissed  at  the  hearing,  but  the  question  of  costs  was 
reserved.  The  trial  Judge  gave  the  city  corporation  the  costs 
of  the  trial,  and  I do  not  know  of  any  principle  upon  which  we  can 
interfere  with  his  order,  nor  do  I know  of  any  reason  why  the 
city  corporation  should  not  have  the  costs  of  the  appeal. 

The  only  matter'  then,  to  be  considered  is  the  case  against  the 
defendants  the  contractors,  Neate  and  Wentzloff.  There  is  no 
evidence  that  the  barrier  with  which  the  plaintiff  came  in  con- 
tact had  been  moved  from  the  position  in  which  it  was  set  up 
by  the  servants  of  these  defendants,  and  these  defendants  must 
accept  responsibility  for  its  being  where  it  was.  The  questions 
therefore  are:  first,  whether,  as  between  themselves  and  the 
plaintiff,  the  contractors  were  guilty  of  any  wrong-doing  in  so 
placing  the  barrier;  and,  second,  if  the  first  question  is  answered 
in  favour  of  the  plaintiff,  whether  the  casualty  resulted  from  the 
defendants’  wrong-doing,  or  whether  the  plaintiff’s  negligence 
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was  a contributory  cause.  The  trial  Judge  has  answered  both 
questions  in  favour  of  the  defendants,  finding  that  they  were  not 
guilty  of  any  wrong-doing,  and  that  the  plaintiff  brought  the 
injury  upon  himself  by  his  own  negligence.  In  the  circumstances 
of  the  case,  the  two  findings  mean  virtually  the  same  thing:  the 
foundation  of  the  first  being  a finding  of  fact  that  the  barrier 
placed  as  it  was  was  not  a source  of  danger  to  a tram-car  conductor 
occupying  the  position  which  he  might  be  expected  to  occupy  on 
his  car;  and  the  second  being  a holding  that  the  plaintiff  might 
have  passed  safely  “ unless  he  extended  his  body  beyond  the 
running-board,  an  entirely  unnecessary  and  negligent  act.” 

If  the  trial  Judge  correctly  describes  the  plaintiff’s  conduct, 
the  defendants  had  a right  to  assume  that  the  plaintiff  would  not 
be  where  he  was  at  the  moment  of  the  accident;  and  so,  in  having 
the  barrier  where  it  was  at  that  moment,  they  did  not  fail  in  any 
duty  that  they  owed  to  him:  Grand  Trunk  R.W.  Co ..  v.  Birkett, 
35  S.C.R.  296.  This,  I think,  is  the  logical  effect  to  be  given  to 
the  learned  Judge’s  statement,  but  practically  it  makes  no  differ- 
ence whether  the  statement  is  so  treated  or  is  regarded  as  a 
finding  of  contributory  negligence ; in  whichever  way  it  is  treated, 
the  appellant  must  displace  it  or  the  appeal  fails. 

The  evidence  adduced  by  the  plaintiff  makes,  if  believed,  a 
fairly  clear  case.  There  was  a trench  crossing  the  roadway  at 
right  angles.  On  each  side  of  this  was  a hurdle.  On  the  hurdles 
was  a plank  parallel  with  the  tramway.  The  plaintiff’s  case  was 
that  the  plank  was  nearer  to  the  rails  than  was  the  lower  part  of 
the  hurdle;  that  it  was  higher  than  the  steps  on  the  side  of  the 
open  car,  and  projected  some  two  or  three  inches  over  the  lower 
one  of  those  steps;  that  the  plaintiff  had  seen  the  obstruction 
previously,  but  had  not  had  occasion  to  be  on  the  side-step — - 
“ running-board  ’’—when  passing  it,  and  had  not  observed  how 
close  it  was  to  the  car ; that  on  the  occasion  in  question  a passenger 
in  the  front  part  of  the  car  beckoned  to  him,  and  that  he  started 
forward  in  answer  to  the  summons,  and  was  in  the  act  of  stepping 
from  the  rear-platform  to  the  running-board  when  he  came  into 
collision  with  the  plank,  which  he  had  not  noticed,  apd  the 
proximity  of  which  was  not  present  to  his  mind  at  the  moment; 
that  he  was  not  leaning  out  over  the  side  of  the  car  at  the  time. 

As  I have  said,  if  this  evidence  is  accepted  the  case  is  a plain 
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one  in  favour  of  the  plaintiff.  What  the  trial  Judge  had  to  decide 
was,  whether,  in  view  of  all  the  evidence,  it  ought  to  be  accepted; 
and  the  problem  presented  to  us  is,  whether  his  refusal  to  accept 
it  ought  to  be  reversed. 

Unfortunately,  in  addition  to  the  usual  difficulty  in  which  an 
appellate  Court  finds  itself  by  reason  of  not  having  seen  the 
witnesses,  there  is  the  further  difficulty  that  we  have  no  full 
report  of  the  evidence  adduced  by  the  defendants.  The  short- 
hand notes  of  the  evidence  given  on  behalf  of  the  plaintiff  were 
preserved  and  extended,  but  the  notes  of  all  that  occurred  after 
the  close  of  the  plaintiff’s  case  were  lost,  and  we  have  only  such 
memoranda  as  the  trial  Judge  made.  Counsel  for  the  defendants 
the  contractors  stated  to  us  that  it  was  only  on  the  evening 
preceding  the  argument  that  he  became  aware  that  the  case  had 
been  certified  in  this  incomplete  condition,  and  he  asserted  that 
a perusal  of  the  complete  record  of  what  was  sworn  to  would 
convince  the  Court  that  the  evidence  supported  the  judgment. 
Illustrating  his  statement,  he  said  that  a witness,  whom  the 
Judge  notes  as  saying  that  the  plaintiff  acted  “ carelessly,” 
really  described  the  plaintiff’s  action,  and  that  the  expression 
“ carelessly”  is  the  Judge’s  memorandum  of  the  result  of  the 
evidence.  The  defendants’  solicitors  are  not  responsible  for  this 
incomplete  state  of  the  record.  They  had  ordered  a copy  of  the 
notes  in  the  usual  way,  but  no  copy  had  been  furnished  them, 
and  they  did  not  know  and  would  not  know  that  a mere  memo- 
randum of  what  their  witnesses  had  said  was  being  certified  to  this 
Court.  I think,  therefore,  that,  if  we  came  to  the  conclusion 
that  the  evidence  as  reported  would  not  support  the  judgment, 
we  ought  not  to  enter  judgment  in  favour  of  the  plaintiff,  but 
ought  to  direct  a new  trial  upon  proper  terms.  However,  in  my 
opinion,  the  judgment  can  be  supported  upon  a fair  reading  of 
the  material  that  is  before  the  Court. 

As  the  trial  Judge  points  out,  no  one  furnished  to  the  Court 
any  ^ very  accurate  information  as  to  the  measurements.  We 
are  told  the  distance  of  the  hurdle  from  the  rails,  but  we  are  not 
told  the  width  of  the  car,  and  we  cannot  check  the  plaintiff’s 
statement  as  to  the  proximity  of  the  hurdles  to  the  edge  of  the 
running-board,  except  by  what  we  have  of  the  statements  of  the 
witnesses  whom  I am  about  to  mention. 
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There  were  five  witnesses  called  for  the  defence.  The  first  of 
them  is  the  one  already  mentioned,  who  says  that  “he  saw  the 
conductor  take  hold  of  the  handle  and  swing  himself  out  care- 
lessly/’ The  second  says:  “It  is  not  possible  for  a man  to  be 
struck  in  ribs  if  he  holds  handle-bar;  if  he  was  swinging  out  he 
could.”  The  third:  “I  heard  Tessier  say  where  he  stood.  It 
was  not  possible  for  planks  to  hit  him  in  that  position,  and  unless 
he  swung  out  it  would  not  happen.”  The  fourth  says:  “If  Tessier 
had  one  foot  on  floor  of  car  and  other  on  step  and  not  swung  out, 
the  trestle  could  not  strike  him — he  might  be  struck  if  he  swung 
out — otherwise  not  possible  for  plank  to  strike  him.”  The 
fifth:  “Tessier  could  not  be  hit  in  way  he  says.” 

These  are  very  bald  statements,  but  if  they  mean,  as  probably 
they  do,  that  the  plaintiff  was  not  acting  as  a reasonably  careful 
conductor  would,  but  was  unnecessarily  and  carelessly  putting 
himself  in  a position  of  danger,  and  if  the  Judge,  hearing  not  only 
the  statements  quoted,  but  also  whatever  explanation  the  wit- 
nesses gave  and  what  they  said  upon  cross-examination,  was  satis- 
fied that  the  charge  against  the  plaintiff  was  established,  he  was 
right  in  holding  that  the  case  made  by  the  plaintiff’s  witnesses 
was  displaced.  He  says  that  he  “cannot  find  that  (the  plaintiff) 
was  knocked  off  the  car  by  the  guard  or  any  part  of  it,  if  he  was 
in  the  position  he  described  in  any  of  his  statements;”  and  also, 
as  already  mentioned,  that  the  plaintiff  would  not  have  been  in- 
jured “unless  he  extended  his  body  beyond  the  running-board, 
an  entirely  unnecessary  and  negligent  act.” 

It  would  not  be  fair  to  assume  that  counsel  of  Mr.  Henderson’s 
experience  argued,  or  that  the  learned  trial  Judge  held, 
that  the  conductor  of  an  open  car  must  at  his  peril  maintain 
a rigidly  upright  position  when  moving  along  the  “running- 
board”  of  his  car,  and  can  have  no  cause  of  action  if,  in  going  from 
one  end  of  the  car  to  the  other  and  swaying  outward  no  more  than 
is  usual  and  reasonable,  he  comes  in  contact  with  ap  obstruction. 
Mr.  Henderson  before  us  repudiated  any  such  contention; 
and,  as  I have  said,  I do  not  think  it  would  be  fair  to  assume  that 
the  trial  Judge  meant  to  give  effect  to  anything  so  absurd.  I 
cannot  find  in  the  long  reasons  for  judgment  anything  that 
satisfies  me  that  the  learned  Judge  misdirected  himself  as  to  the 
law;  and,  as  there  was  certainly  some  evidence  on  which  he 
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might  find  that  the  accident  did  not  occur  in  the  way  in  which 
the  plaintiff  said  it  occurred,  and  some  evidence  that  the  plaintiff 
was  unnecessarily  and  unreasonably  leaning  out  over  the  side 
of  the  car,  and  as  we  must  assume  that  this  last-mentioned  evi- 
dence was  elaborated  and  that  the  witnesses  were  cross-examined 
upon  it,  I do  not  see  how,  without  knowing  more  then  we  do  know 
about  what  was  actually  sworn  to,  we  can  take  it  upon  ourselves 
to  say  that  the  Judge  was  wrong  in  the  conclusion  that  he  reached; 
and,  unless  we  are  satisfied  upon  that  score,  we  certainly  cannot 
direct  judgment  to  be  entered  in  favour  of  the  plaintiff. 

I would  dismiss  the  appeal. 

In  the  result,  the  appeal  of  the  plaintiff  against  the  city 
corporation  was  dismissed  with  costs,  and  the  appeal  of  the 
plaintiff  against  the  other  defendants  was  (Rose,  J.,  dissenting) 
allowed  with  costs,  and  judgment  directed  to  be  entered  for  the 
plaintiff  against  those  defendants  with  costs. 


[APPELLATE  DIVISION.] 

Appelbe  v.  Windsor  Security  Co.  of  Canada  Limited. 

Mortgage — Mortgagors  and  Purchasers  Relief  Act,  1915,  5 Geo.  V.  ch.  22,  secs. 
2,  4 (as  Amended  by  6 Geo.  V.  ch.  27,  sec.  1) — Construction — Mortgage 
Made  in  1915 — Extension  or  Renewal  of  Mortgage  Made  before  August r 
1914 — Right  of  Mortgagee  to  Take  Proceedings  for  Recovery  of  Overdue 
Principal — Exception — Implication. 

The  order  of  Sutherland,  J.,  40  O.L.R.  548,  dismissing  an  action  brought 
(without  the  leave  of  a Judge)  for  recovery  of  principal  money  secured  by 
a mortgage  made  in  1915  (sec.  2 of  the  Mortgagors  and  Purchasers  Relief 
Act,  1915,  5 Geo.  V.  'ch.  22),  upon  the  ground  that  it  was  a renewal  or 
extension  of  a mortgage  made  before  the  4th  August,  1914  (sec.  4 of 
the  Act,  as  amended  in  1916  by  6 Geo.  V.  ch.  27,  sec.  1),  was  reversed  on 
appeal;  Lennox,  J.,  dissenting. 

Per  Meredith,  C.J.C.P. : — The  prohibition  against  proceedings  for  the  re- 
covery of  the  principal  moneys  secured  by  mortgages  is  expressly  and 
plainly  confined  to  mortgages  made  before  the  4th  August,  1914;  and  the 
prohibition  is,  by  sec.  4 of  the  original  Act,  further  curtailed  so  as  to  exclude 
mortgages  made  before  that  day  which  have  been  extended  or  renewed 
after  it;  but,  by  sec.  1 of  the  amending  Act  of  1916,  this  further  curtail- 
ment is  reduced  so  that  it  now  covers  such  mortgages  only  where  the 
extension  or  renewal  is  for  not  less  than  three  years,  and  the  rate  of  interest 
provided  for  in  the  original  mortgage  is  not  increased.  These  enactments 
contain  no  prohibition  against  proceeding  on  some  mortgages  though 
made  after  the  4th  August,  1914;  and  no  such  prohibition  is  to  be  implied. 
But,  if  that  were  not  so,  it  could  not,  upon  a comparison  of  the  terms  of 
the  two  mortgages,  be  found  that  the  later  was  only  an  extension  or 
renewal  of  the  earlier.  There  may  be  an  extension  or  a renewal  of  a mort- 
gage without  making  a new  one,  and  to  such  an  extension  or  renewal  sec. 
4 is  plainly  applicable. 
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Per  Rose,  J. : — Assuming  that  the  later  mortgage  was  an  extension  or  renew.al 
of  the  earlier,  it  did  not  answer  the  description  of  the  extensions  or  renewals 
expressly  excepted  by  sec.  4 (as  amended)  from  the  operation  of  sec.  2; 
but  it  was  not  to  be  considered  as  being,  because  not  within  sec.  4,  by 
implication  brought  within  sec.  2;  that  section  did  not  apply  to  this  mort- 
gage at  all. 

West  Derby  Union  Guardians  v.  Metropolitan  Life  Assurance  Society , [1897] 
A.C.  647,  applied. 

Per  Lennox,  J. :: — The  later  mortgage  was,  upon  the  evidence,  an  extension 
or  renewal  of  the  earlier;  upon  the  true  interpretation  of  secs.  2 and  4 
(as  amended),  the  later  mortgage  came  within  the  prohibition  of  sec.  2: 
and  the  action  was  properly  dismissed. 

An  appeal  by  the  plaintiff  from  the  order  of  Sutherland,  J., 
in  Chambers,  40  O.L.R.  548,  dismissing  the  action. 

November  20.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

J.  H.  Rodd,  for  the  appellant,  argued  that  the  mortgage  in 
question  was  a new  mortgage,  and  so  the  provisions  of  the  Mort- 
gagors and  Purchasers  Relief  Act  as  to  obtaining  leave  before 
commencing  an  action  for  foreclosure,  did  not  apply.  There  was 
no  prohibition  in  the  Act  against  an  action  except  as  to  mortgages 
made  before  the  4th  August,  1914.  The  Court  could  not  take 
away  a right  by  implication:  MaxwelPs  Interpretation  of  Statutes, 
4th  ed.,  p.  474.  This  was  not  a renewal  or  extension  of  the  mort- 
gage made  in  1911:  Words  and  Phrases  Judicially  Defined,  “ Re- 
newal,” “ Extension.”  The  former  mortgage  had  already  been 
discharged  when  the  new  one  was  put  on. 

W.  E.  Raney , K.C.,  for  the  defendants,  respondents,  contended 
that  the  new  mortgage  was  a renewal  or  extension  of  the  1911 
mortgage.  Throughout  the  negotiations  between  the  parties  it 
was  considered  so.  The  old  mortgage  had  not  expired  when  the 
present  one  was  put  on. 

Rodd,  in  reply. 

December  7.  Meredith,  C.J.C.P.: — The  single  question 
involved  in  this  appeal  is:  whether  the  prosecution,  without  the 
leave  of  a Judge,  of  such  an  action  as  this,  is  prohibited  by  the 
recent  moratory  legislation  of  this  Province. 

That  legislation  is  comprised  in  these  enactments:  the  Mort- 
gagors and  Purchasers  Relief  Act,  1915 — 5 Geo.  Y.  ch.  22  (0.) — an 
Act  to  amend  the  Mortgagors  and  Purchasers  Relief  Act — 6 Geo. 
V.  ch.  27  (0.) — and  the  Statute  Law  Amendment  Act,  1917 — 
7 Geo.  V.  ch.  27,  sec.  59. 
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Though  these  enactments  must  be  deemed  to  be  remedial 
enactments,  and  as  such  must  be  liberally  interpreted,  we  must 
take  care  that  we  do  not  go  a step  further  and  extend  their  pro- 
visions to  things  which  some  may  think  ought  to  have  been,  or 
even  were  intended  to  have  been,  but  in  fact  were  not,  covered 
by  them. 

As  to  mortgages,  the  prohibition  against  proceedings,  for  the 
recovery  of  the  principal  moneys  secured  by  them,  is  expressly 
and  plainly  confined  to  mortgages  “made  or  executed  prior  to 
the  4th  day  of  August,  1914  ” (sec.  2 (1)  (a)  of  the  first  enactment) ; 
and  even  in  regard  to  them  the  prohibition  is,  by  sec.  4 of  the  first 
enactment,  further  curtailed  so  as  to  exclude  mortgages  made 
before  that  day  which  have  been  extended  or  renewed  after  it. 
But,  by  the  second  enactment,  this  further  curtailment  was  re- 
duced so  that  it  now  covers  such  mortgages  only  where  the  “exten- 
sion or  renewal  is  for  not  less  than  three  years,  and  the  rate  of 
interest  provided  for  in  the  original  mortgage  is  not  increased  by 
such  extension  or  renewal.” 

Hitherto  this  case  seems  to  have  been  dealt  wit)h  if  there 
were  some  prohibition  contained  in  these  enactments  against 
proceeding  on  some  mortgages  though  made  after  the  4th  day  of 
August,  1914:  but  that  is  plainly  not  so.  The  prohibition,  as  I 
have  said,  is  expressly  and  plainly  confined  to  mortgages  made 
before  that  day;  that  is,  before  the  war,  which,  and  its  effect, 
mortgagors  could  not  prevent;  and  does  not  touch  mortgages 
made  after  the  beginning  of  the  war,  the  making  of  which,  mort- 
gagors could  prevent — the  making  of  which  is  their  own  act. 

The  mortgage  in  question  having,  admittedly,  been  made  after 
the  4th  day  of  August,  1914,  how  is  it  then  possible  to  bring  this 
action  within  the  prohibitory  words  of  these  enactments? 

To  say  that  it  is  in  substance  only  a renewal  of  a mortgage 
made  before  that  day,  cannot  help  the  respondents;  it  was  none  the 
less  a mortgage  made  after  that  day,  and  so  one  without,  expressly 
and  plainly  without,  these  enactments.  We  cannot  add  to  the 
words  “made  or  executed  prior  to  the  4th  day  of  August,  1914,” 
such  words  as  “or  re-made  or  re-executed  after  that  day:”  nor 
does  there  seem  to  be  any  good  reason  why  the  Legislature  should 
do  so;  their  purpose  was,  as  I have  said,  to  protect  those  injur- 
iously affected  by  the  war,  not  those  who,  with  a full  knowledge 
of  the  war  and  its  effect,  choose  to  make  mortgages. 
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This  case  can  be  brought  within  the  provisions  of  the  enact- 
ment only:  (1)  by  ignoring  the  fact  that  they  affect  only  mortgages 
“made  or  executed  after  the  4th  day  of  August,  1914;”  or  else 
(2)  by  turning  the  curtailing  section,  4,  into  an  enlarging  provision, 
and  then  unwarrantably  and  inexcusably  holding  that  by  implica- 
tion a mortgage  made  after  the  4th  day  of  August,  1914,  is  brought 
within  the  enactment  if  it  can  be  called  an  extension  or  renewal 
of  one  made  before  that  day.  I say  “unwarrantably  and  in- 
excusably” mainly  because  to  do  so  is  to  attribute  to  the  Legislature 
the  want  of  ability  to  state  in  plain  words  a simple  purpose. 

But,  if  that  were  not  so,  how  can  it  be  found  that  the  mortgage 
in  question  was  only  an  extension  or  renewal  of  another  mortgage, 
another  mortgage  which  long  since  ceased  to  exist,  and  was,  long 
since,  formally  discharged,  and  the  discharge  of  it  duly  registered: 
and  not  only  that,  but  a mortgage  made  by  an  entirely  different 
mortgagor,  the  other  mortgagor  having,  and  having  had  since  the 
discharge  of  his  mortgage,  no  interest  in  the  mortgaged  property 
or  in  any  dealings  with  it,  and  indeed  no  kind  of  liability  in  resp*ecfc 
of  mortgage  or  mortgaged  property:  and  a mortgage  different  in 
all  respects  from  the  other;  the  only  semblance  of  likeness  in  them 
being  that  the  mortgaged  lands  were  the  same  in  the  first  as  they 
are  in  the  second  of  these  mortgages,  and  that  each  was  given  by 
a purchaser — a different  purchaser — to  secure  payment  of  part  of 
his  purchase-money  ? 

There  may  be  an  “extension”  or  a “renewal”  of  a mortgage 
without  making  a new  one,  and  to  such  an  “extension  or  renewal” 
the  Act  is  plainly  applicable. 

The  appeal  should  be  allowed  and  the  order  appealed  against 
set  aside. . 

Riddell,  J.,  agreed  that  the  appeal  should  be  allowed. 

Rose,  J.: — Section  2 of  the  Mortgagors  and  Purchasers  Relief 
Act,  1915,  imposes  restrictions  upon  the  right  to  enforce  payment 
of  the  principal  money  secured  by  mortgages  made  before  the 
4th  August,  1914.  Certain  exceptions  from  those  restrictions  are 
made  by  sec.  4,  as  amended  in  1916.  The  mortgage  in  question 
is  not  within  the  words  of  sec.  2,  in  that  it  was  made  after  the  4th 
August,  1914:  the  question  is,  whether  it  must,  nevertheless,  be 
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held  to  be  affected  by  sec.  2 because  it  is  not  excepted  from  it  by 
sec.  4:  that  is  to  say,  sec.  4 enacts  that  sec.  2 shall  not  apply  to 
extensions  or  renewals  of  a certain  description  mad9  after  the  4th 
August,  1914;  and  the  question  is,  whether  sec.  2 is  to  be  held 
applicable  to  this  mortgage,  because  it  is  an  extension  or  renewal 
which  does  not  answer  the  description  of  the  extensions  or  renewals 
so  expressly  excepted  from  the  operation  of  sec.  2.*  In  so  stating 
the  question  I am  assuming  that  the  mortgage  sued  upon  is  an 
“extension”  or  “renewal,”  although  there  is  much  to  be  said  for 
the  contention  that  it  is  neither  the  one  nor  the  other,  but  is  a new 
mortgage. 

I think  that  the  answer  to  the  question  is  to  be  found  in  a case 
that  was  not  brought  to  Mr.  Justice  Sutherland’s  attention:  West 
Derby  Union  Guardians  v.  Metropolitan  Life  Assurance  Society , 
[1897]  A.C.  647.  In  that  case  the  House  of  Lords  had  to  consider 
a statute  of  1871,  which  is  set  out  in  the  report  of  the  case  in  the 
Court  of  Appeal:  [1897]  1 Ch.  335.  The  statute  enacted  that  if, 
at  any  time,  Poor  Law  Guardians  should  be  able  to  borrow  money 
at  a rate  of  interest  lower  than  the  rate  secured  by  a charge  pre- 
viously made  by  them,  they  might,  with  the  authority  of  the  Poor 
Law  Board,  borrow  the  requisite  amount  to  redeem  the  balance 
secured  by  such  charge;  but  no  express  power  was  given  to  redeem 
without  the  consent  of  the  persons  to  whom  the  money  secured 
by  the  charge  might  be  payable.  There  was,  however,  a proviso 
in  these  words:  “Provided  that  in  the  event  of  any  loan  outstand- 
ing at  the  time  of  the  passing  of  this  Act,  no  such  redemption  shall 
take  place  .without  the  consent  of  the  person  or  persons  to  whom 
the  loan  shall  be  owing;”  and  the  argument  was  that,  in  view  of 
these  words,  it  must  be  held  that  there  was  power  to  redeem 
without  consent  in  the  case  of  loans  that  were  not  outstanding 
at  the  time  of  the  passing  of  the  Act.  The  House  of  Lords  did  not 
give  effect  to  this  argument.  There  was  a difference  of  opinion 
as  to  what  the  proviso  really  meant,  but  all  were  agreed  that, 
whatever  it  meant,  it  had  not  the  effect  contended  for. 

Thus,  Lord  Watson  said  (pp.  652,  653):  “I  am  perfectly  clear 

*Section  4,  as  amended,  excepts  an  extension  or  renewal  foi  not  less  than 
three  years,  where  the  rate  of  interest  provided  for  in  the  original  mortgage  is 
not  increased  by  such  extension  or  renewal.  The  mortgage  made  in  1915  was 
payable  at  the  expiration  of  two  years,  with  interest  at  7 per  cent,  per  annum, 
the  rate  in  the  earlier  mortgage  was  5 per  cent. 
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that  if  the  language  of  the  enacting  part  of  the  statute  does  not 
contain  the  provisions  which  are  said  to  occur  in  it,  you  cannot 
derive  these  provisions  by  implication  from  a proviso.  When  one 
regards  the  natural  history  and  object  of  provisoes,  and  the  manner 
in  which  they  find  their  way  into  Acts  of  Parliament,  I think  your 
Lordships  would  be  adopting  a very  dangerous  and  certainly 
unusual  course  if  you  were  to  import  legislation  from  a proviso 
wholesale  into  the  body  of  the  statute,  although  I perfectly  admit 
that  there  may  be  and  are  many  cases  in  which  the  terms  of  an 
intelligible  proviso  may  throw  considerable  light  upon  the  ambig- 
uous import  of  statutory  words.” 

Lord  Herschell  amplified  what  Lord  Watson  had  said  about 
“the  natural  history  and  object  of  provisoes,”  saying  (p.  656): 
“One  knows  perfectly  well  that  it  not  infrequently  happens  that 
persons  are  unreasonably  apprehensive  as  to  the  effect  of  an 
enactment  when  there  is  really  no  question  of  its  application  to 
their  case;  they  nevertheless  think  that  some  Court  may  possibly 
hold  that  it  will  apply  to  their  case,  and  they  suggest  if  it  is  not 
intended  to  be  applicable  no  harm  would  be  done  by  inserting  a 
proviso,  to  protect  them;  and,  accordingly,  a proviso  is  inserted  to 
guard  against  the  particular  case  of  which  a particular  person  was 
apprehensive,  although  the  enactment  was  never  intended  to  apply 
to  his  case,  or  to  any  other  similar  cases  at  all.  If  the  construction 
contended  for  were  adopted  the  result  would  be  this : Having  put 
in  a proviso  which  was  thought  to  be  needless  in  order  to  satisfy 
certain  persons,  or  a particular  class  of  persons,  and  allay  their 
fears,  you  would  have  the  enactment  so  construed  against  the 
intention  of  the  Legislature  as  to  impose  a liability  upon  a number  of 
people  who  were  not  so  apprehensive,  or  perhaps  were  not  present, 
and  therefore  did  not  think  it  necessary  or  were  not  in  a position 
to  protect  their  own  interests  by  a proviso.” 

Lord  Davey  said  (p.  657):  “It  seems  to  me  that  the  whole 
argument  of  the  appellants  really  comes  to  the  old  and  apparently 
ineradicable  fallacy  of  importing  into  an  enactment,  which  is 
expressed  in  clear  and  apparently  unambiguous  language,  some- 
thing which  is  not  contained  in  it,  by  what  is  called  implication 
from  the  language  of  a proviso  which  may  or  may  not  have  a mean- 
ing of  its  own.” 

It  seems  to  me  that  not  only  the  passages  that  I have  extracted 
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but  also  the  whole  of  the  reasoning  in  the  West  Derby  case  applies 
with  equal  force  to  the  statute  under  consideration  here : and  I am 
therefore  of  the  opinion  that  the  Mortgagors  and  Purchasers 
Relief  Act  does  not  restrict  or  limit  the  right  to  take  or  continue 
proceedings  for  the  recovery  of  the  principal  money  secured  by 
the  mortgage  of  the  8th  February,  1915,  whether  or  not  that 
mortgage  is  held  to  be  an  extension  or  renewal  of  the  mortgage 
made  by  a former  owner  of  the  land  in  1911 : see  also  McLaughlin 
v.  Westgarth  (1906),  22  Times  L.R.  594,  75  L.J.  (P.C.)  117. 

I would  allow  the  appeal. 
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Lennox,  J.: — An  appeal  from  an  order  of  Mr.  Justice  Suther- 
land dismissing  this  action,  on  a mortgage,  for  foreclosure,  com- 
menced without  leave  of  a Judge. 

The  mortgage  upon  which  the  plaintiff  bases  his  claim  for 
$28,025,  with  interest,  at  7 per  cent,  per  annum,  payable  half- 
yearly,  was  executed  on  the  8th  day  of  February,  1915,  and  by 
its  terms  was  made  payable  on ‘the  8th  day  of  February,  1917. 
There  is  no  interest  in  arrear,  nor  is  there  any  claim  arising  out  of 
non-payment  of  taxes  or  insurance  premiums. 

It  is  contended  by  the  defendant  company  that  this  mortgage 
is  merely  a renewal  or  extension  of,  and  admittedly  it  is  based  upon 
and  arises  out  of,  a mortgage  of  the  same  land,  securing  payment 
of  a balance  of  the  purchase-money  of  this  land  and  taxes,  etc., 
executed  on  the  8th  February,  1911,  at  5 per  cent,  half-yearly,  of 
which  the  plaintiff  was  assignee,  and  which  had  one  year  to  run 
when  the  mortgage  first  above  mentioned  was  made.  The  de- 
fendant company  derived  their  title  under  the  first  mortgagor: 
and  assumed  payment  of  the  mortgage  indebtedness. 

The  consideration  for  the  mortgage  of  February,  1915,  was 
made  up  of  the  balance  of  principal  money  then  owing  on  the 
mortgage  of  February,  1911,  $27,625,  and  $400  of  taxes  upon  the 
mortgaged  property,  then  paid  by  the  plaintiff  at  the  request  of 
the  company.  See  paragraphs  8 and  9 of  the  plaintiff’s  affidavit. 
The  payment  of  these  taxes  was  provided  for  and  secured  by  the 
original  mortgage.  This  is  important,  for  the  inclusion  of  taxes 
is  the  circumstance  upon  which  the  plaintiff  bases  the  contention 
that  the  mortgage  of  February,  1915,  was  not  an  extension  or 
17 — 41  O.L.R. 
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renewal  of  the  mortgage  of  February,  1911,  but  a new  mortgage: 
and  that  it  is  not  affected  by  the  Mortgagors  and  Purchasers 
Relief  Act,  1915,  5 Geo.  V.  ch.  22,  or  the  amendment  thereof 
(1916),  6 Geo.  V.  ch.  27. 

When  the  mortgage  was  executed  in  1915,  or  afterwards,  a 
discharge  of  the  mortgage  of  1911  was  executed,  and  it  was  stated 
during  the  argument  that  the  discharge  h,as  been  registered;  it 
was  not  shewn  or  stated  when  the  discharge  was  executed  or  when 
or  by  whom  it  was  registered.  The  mortgages  are  not  in  Court. 
I presume  it  was  the  ordinary  statutory  discharge.  The  Mort- 
gagors and  Purchasers  Relief  Act  was  assented  to  on  the  8th 
April,  1915,  or  exactly  one  month  after  the  execution  of  the  second 
mortgage.  / 

The  principal  provisions  of  this  Act  and  amending  Act,  in  so 
far  as  they  appear  to  be  directly  relevant  to  the  question  in 
appeal,  are: — 

Section  2 (1),  which  reads  : “No  person  shall”  (without 
leave  of  a Judge)  “ (a)  take  or  continue  proceedings  by  way  of 
foreclosure  or  sale  or  otherwise,  or  proceed  to  execution  on  or 
otherwise  to  the  enforcement  of,  any  judgment  or  order  of  any 
Court,  whether  entered  or  made  before  or  after  the  passing  of 
this  Act,  for  the  recovery  of  principal  money  secured  by  any 
mortgage  of  land  or  any  interest  therein  made  or  executed  prior 
to  the  4th  day  of  August,  1914.” 

Eliminating  from  this  clause  irrelevant  provisions,  having  re- 
gard to  the  facts  of  this  case,  it  reads:  “(a)  take  i . . pro- 

ceedings by  way  of  foreclosure  ...  for  the  recovery  of 
principal  money  secured  by  any  mortgage  of  land  . . . made 

or  executed  prior  to  the  4th  day  of  August,  1914.” 

The  thing  dealt  with  here  is  the  money  secured,  and  the  re- 
straint is  upon  the  enforcement  of  payment  of  that  money  if 
secured  by  any  mortgage  executed  before  the  4th  August.  But  for 
the  word  “ principal ,”  and  the  specific  exceptions  contained  in 
sec.  4,  the  restraint  would  apply  to  the  interest  as  well,  and  to 
taxes  too,  perhaps,  but  for  the  same  section. 

Section  4 (1),  as  amended  by  6 Geo.  Y.  ch.  27,  sec.  1,  reads: 
“ Subject  to  the  provisions  hereinafter  contained,  sections  2 and  3 
shall  not  apply  to  any  contract  for  sale  or  purchase  or  to  any 
mortgage  [made  or  entered  into  after  the  4th  day  of  August,  1914, 
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or  to  any  extension  or  renewal  made  or  entered  into  after  the  4th 
day  of  August,  1914,  of  a mortgage  made  or  entered  into  prior  to 
that  date  where  such  extension  or  renewal  is  for  not  less  than  three 
years,  and  the  rate  of  interest  provided  for  in  the  original  mortgage 
is  not  increased  by  such  extension  or  renewal]  nor  to  the  proceed- 
ings taken  for  the  recovery  of  interest  (including  arrears  of  interest 
which  may  under  the  terms  of  any  such  mortgage  or  extension  or 
renewal  have  been  or  may  be  added  to  the  principal  money 
secured  thereby)  or  rent  or  taxes  or  insurance  or  other  disburse- 
ments for  which  the  mortgagor  was  liable  in  the  first  instance, 
and  as  to  which  he  is  in  default,”  etc.  The  amendment  was 
effected  by  striking  out  certain  words  and  introducing  other 
words  at  that  point.  The  words  within  the  square  brackets  above 
are  those  introduced  by  6 Geo.  V.  ch.  27,  sec.  1.  Before  amend- 
ment, sec.  4(1)  down  to  the  words  “nor  to  the  proceedings,” 
where  the  words  introduced  end,  read:  “Subject  to  the  provisions 
hereinafter  contained,  sections  2 and  3 shall  not  apply  to  any  con- 
tract for  sale  or  purchase  or  to  any  mortgage  or  extension  or  renewal 
thereof  made  or  entered  into  after  the  Ifli  day  of  August , 1914” 

Under  this  part  of  sec.  *4  (1)  two  matters  were  originally 
provided  for:  (1)  that  secs.  2 and  3 shall  not  apply  to  a mortgage 
made  after  the  4th  August,  1914,  a wholly  unnecessary  provision; 
nor  (2)  to  an  extension  or  renewal  of  any  such  mortgage;  but, 
reading  the  whole  section,  and  having  regard  to  the  way  the  other 
provisions  have  been  interpreted,  and  to  give  effect  to  every  part, 
it  is  necessary  to  interpret  “extension  or  renewal”  as  applying  to 
an  extension  or  renewal,  after  the  4th  August,  of  any  mortgage. 

Whether  I interpret  the  opening  words  of  sec.  4 (1)  literally, 
as  first  suggested,  or  so  as  to  give  effect  to  the  later  provisions  as 
to  interest,  insurance,  etc.,  as  these  provisions  have  been  under- 
stood and  given  effect  to,  and  as  I think  the  whole  section  must  be 
interpreted,  the  result  is:— 

(1)  That  the  Legislature,  in  passing  sec.  4 (1),  interpreted 
sec.  2 (1)  (a)  as  per  se  including  extensions  or  renewals  of  mort- 
gages, as  well  as  mortgages;  has  treated  mortgages  and  renewals 
and  original  mortgages  as  practically  the  same  thing : and,  to  limit 
it  and  clearly  define  its  scope,  introduced  the  words  I have  above 
italicised.  This  is  not,  perhaps,  according  to  decided  cases,  per  se 
a determining  factor. 
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(2)  That,  although  it  is  clear  that  sec.  2 cannot  apply  to  a 
mortgage  transaction  originated  and  entered  into  after  the  4th 
August,  1914,  yet  the  amending  Act  cannot  apply  to  the  trans- 
action in  question  here,  unless  it  is  to  be  treated  as  to  all  intents 
a new  mortgage  “made  or  entered  into ” on  the  8th  February,  1915; 
for  the  facts  do  not  conform  to  any  of  the  provisions  as  to  extension 
or  renewal  contained  in  this  amendment.  “Made  or  executed” 
are  the  words  used  in  sec.  2. 

(3)  That  the  intention  of  the  Legislature  was  not  so  much  to 
protect  mortgagors  and  purchasers  from  a personal  liability  which 
they  might  be  unable  to  discharge — although  actions  on  the  coven- 
ants etc.  are  included — for  a personal  judgment  cannot  very 
much  prejudice  a man  who  has  nothing  to  meet  it,  as  to  prevent 
land  and  interests  in  land  from  being  lost  while,  owing  to  the  war, 
they  are  comparatively  unsalable. 

(4)  That  the  Act  should  receive  a liberal  interpretation  in 
favour  of  the  debtor;  and,  unless  the  transaction  between  the 
parties  clearly  excludes  the  operation  of  sec.  2,  the  action  was 
properly  dismissed. 

Clauses  (6),  (c),  and  ( d ) of  sec.  2 (1)  are  distinctly  relevant — 
particularly  (d),  dealing  with  proceedings  for  the  recovery  of  a 
balance  of  purchase-money,  whether  secured  by  a mortgage  or 
not,  but  I have  not  found  it  necessary  to  quote  them. 

The  learned  Judge  (Mr.  Justice  Sutherland)  said:  “Upon  the 
evidence  it  seems  to  me  plain  that,  though  in  form  a new  one,  the 
mortgage  in  question  is  in  substance  and  fact  an  extension  or  re- 
newal of  the  pre-existing  mortgage.”  I agree.  In  every  particular 
it  is  the  old  mortgage  indebtedness,  including  the  taxes,  as  I have 
said,  which  the  company  realised  they  could  not  discharge  by 
1916,  and  cannot  meet  now,  and  it  was  time  for  payment  of  this 
indebtedness  that  was  provided  for  by  the  contract  entered  into, 
and  it  is  what  the  statute  provides  for;  the  form  of  the  instrument 
— evidence  of  liability — was  not  the  important  point  either  in  the 
view  of  the  Legislature  or  the  parties.  If  this  property  had  been 
subject  to  a large  second  mortgage,  registered,  but  at  the  time 
unknown  to  the  mortgagee,,  and  known  to  him  now — with  the 
second  mortgagee  claiming  priority— would  the  plaintiff  be  con- 
tending for  what  he  now  contends  for?  And,  although  it  is  impru- 
dent to  decide  a case  before  it  is  heard  or  argued,  and  I will  not 
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attempt  it,  I may  ask:  “Would  a Court,  upon  the  facts  here,  in 
dealing  with  such  an  issue,  relegate  the  plaintiff  to  the  position  of 
a second  mortgagee?,,  The  evidence  fully  sustains  thb  conclusion 
of  the  learned  Judge  as  to  how  the  transaction  was  regarded  by  all 
parties  at  the  time  it  was  entered  into — indeed  it  does  not  appear 
that  the  present  contention  was  entertained  by  the  plaintiff  or 
his  solicitors  until  about  the  time  the  application  came  up  for 
argument  in  the  Court  below. 

In  support  of  the  application,  an  affidavit  of  Thomas  Henry 
Kilgore,  who  was  secretary  in  February,  1915,  but  is  now  not  con- 
nected with  the  company,  was  filed,  in  which  he  sets  out  in  detail 
the  negotiation  for  and  the  carrying  out  of  what  he  speaks  of  as 
an  extension  or  renewal  of  the  mortgage.  The  plaintiff  in  his 
affidavit  in  reply  reviews  the  whole  matter  from  his  standpoint; 
and,  although  he  questions  the  date  at  which  negotiations  were 
entered  upon,  there  is  no  suggestion  anywhere  that  what  was  taken 
was  regarded  as  anything  but  an  extension  or  renewal  of  the 
mortgage.  In  paragraph  5 he  says:  “I  say  that  the  affiant  (Kil- 
gore) is  mistaken  in  respect  to  the  date  of  his  first  interview  with 
me  for  the  purpose  of  obtaining  an  extension  of  the  time  for  pay- 
ment of  the  mortgage  debt.”  Paragraph  6:  “It  was  not  until 
after  the  interest  fell  due  and  in  March  (?),  1915,  that  the  said 
affiant  first  approached  me  for  a renewal  of  the  mortgage.  . . . 

I pointed  out  . . . that  I did  not  desire  to  renew  or  extend 
the  mortgage  . . . but  on  pressure  ...  I finally  con- 
sented to  renew  the  mortgage  for  two  years  instead  of  three 
years  from  February  8th,  1915;”  and  in  paragraph  8:  “I  therefore 
paid  the  supi  of  $400,  the  taxes  upon  the  property,  and  a mortgage 
was  taken  for  the  original  principal  sum  and  the  $400,  making  a 
total  of  $28,025.”  Kilgore  was  cross-examined  on  his  affidavit, 
on  the  18th  October  last,  and  the  form  of  the  questions  put  seems 
to  shew  quite  clearly  that  there  was  no  thought  then  of  claiming 
that  the  mortgage  in  question  was  anything  other  than  an  exten- 
sion or  renewal  of  the  previous  mortgage.  I would  judge  from  it 
and  the  plaintiff’s  affidavit  that  the  ground  then  relied  on  was  a 
specific  promise  that  the  renewal  mortgage  would  be  promptly 
paid  off  at  maturity,  that  the  property  is  of  great  value  and  readily 
salable,  and  that  the  company  are  in  a position  to  pay;  and  I 
would  judge  that  the  property,  if  subdivided,  is  worth  more  than 
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double  and  probably  many  times  the  amount  of  the  mortgage; 
that,  without  subdivision  and  the  registration  of  a plan,  it  is  not 
likely  to  be  sold  except  at  a great  sacrifice;  that,  if  a plan  were 
registered,  it  is  possible  that  a little  of  it  might  now  be  sold — there 
is  no  certainty;  and  that  the  plaintiff  has  steadily  refused  to  concur 
in  subdivision  and  registration,  perhaps  for  justifiable  causes,  but 
the  honesty  and  justice  of  his  refusal,  if  it  is  honest  and  just,  has 
not  been  disclosed.  Dealing  with  the  matter  as  it  has  been 
presented  to  this  Court,  I think  the  order  made  is  substantially 
right. 

But  the  $400  has  not  ceased  to  be  taxes  by  being  included  in  the 
mortgage  in  question,  and  payment  of  taxes  is  a condition  of  statu- 
tory extension  for  payment  of  principal  money.  This  $400  the 
plaintiff  should  have  now  if  he  desires  it.  I have  not  overlooked 
the  registration  of  the  discharge  and  the  possibility— I do  not  say 
that  it  is  more — that  this  might  be  set  up  by  the  original  mortgagor 
if  sued  on  her  covenant  in  the  original  mortgage;  but  the  plaintiff 
evidently  regarded  this  as  of  no  practical  consequence,  and  I 
think  it  is  of  no  consequence,  taking  the  value  of  the  land,  on  the 
plaintiff’s  own  shewing,  into  account.  There  is  no  remedy  lost 
by  delay,  for  clause  (d)  of  sec.  2 (1)  suspends  the  right  of  action 
against  the  original  mortgagor. 

The  discharge  of  the  mortgage  has  presented  more  difficulty 
to  my  mind  than  any  other  question,  but  it  was  the  way  in  which 
the  plaintiff,  who  had  the  right  and  power  to  decide,  decided  to 
carry  out  the  extension  to  which  he  agreed,  and  ought  not  to 
stand  in  the  way  of  protecting  property  which  the  Legislature 
designed  to  protect. 

I am  of  opinion  that  the  appeal  should  be  dismissed. 

Appeal  allowed;  Lennox,  J.,  dissenting. 
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[IN  CHAMBERS.] 

Rex  y.  Scales  and  Roberts  Limited. 

Municipal  Corporations — By-law  of  Town  Regulating  Transient  Traders — 
Conviction  forlnfraction  of — Person  Going  from  Place  to  Place  in  Vehicle 
and  Selling  Goods — 11  Transient  Trader ” — 11  Hawker  or  Pedlar” — Sale  to 
Retail  Dealers  only — Exception — Pedlar's  License  not  Required — Amend- 
ment— Municipal  Act,  R.S.O.  1914,  ch.  192,  secs.  416,  4®0. 

The  defendant  company,  which  sent  a man  through  the  country  in  a motor- 
truck loaded  with  goods  which  he  sold  to  retail  merchants  in  the  towns 
and  villages  through  which  he  passed,  was  held  not  to  be  a “transient 
trader,”  within  the  meaning  of  a by-law  of  a town,  passed  pursuant  to 
sec.  420  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  but  a “ hawker  or  ped- 
lar;” and  a conviction  for  an  offence  against  the  by-law,  by  offering  for 
sale  and  selling  goods  in  the  town  without  having  paid  the  license-fee 
required  by  the  bydaw,  was  quashed. 

A transient  trader  is  one  whose  trade  is  localised  by  the  occupation  of  premises 
or  in  some  other  way. 

The  provisions  of  clause  ( d ) of  para.  1 of  sec.  416  of  the  Act  come  into  play 
only  when  a pedlar  became  a transient  trader. 

The  conviction  of  the  defendant  company  could  not  be  amended  so  as  to 
bring  it  within  a by-law  passed  pursuant  to  sec.  416,  i.e.,  making  it  a 
conviction  for  hawking  or  peddling  without  a license;  for  the  sales  were 
to  retailers  only,  and  came  within  the  exception  in  clause  (a)  of  para. 
1 of  sec.  416. 


Motion  to  quash  the  conviction  of  the  defendant  company, 
by  the  Police  Magistrate  for  the  Town  of  Picton,  for  an  infraction 
of  a by-law  of  the  town. 

The  conviction  was  in  these  words: — 

“Be  it  remembered  that  on  Tuesday  the  13th  day  of  November, 
A.D.  1917,  at  the  town  of  Picton,  in  the  county  of  Prince  Edward, 
the  company  doing  business  under  the  name,  style,  and  firm  of 
‘ Scales  and  Roberts  Limited,’  having  its  head  office  at  the  city 
of  Toronto,  is  convicted  before  the  undersigned  Police  Magis- 
trate, and  one  of  His  Majesty’s  Justices  of  the  Peace  in  and  for 
the  said  county,  for  that  the  said  ‘Scales  and  Roberts  Limited,’ 
a transient  trader,  not  being  entered  on  the  last  revised  assess- 
ment-roll of  the  Municipality  of  the  Town  of  Picton  in  respect  of 
income  or  business  assessment  for  the  current  year,  did,  on  the 
5th  day  of  October,  1917,  at  the  said  town  of  Picton,  by  its 
agent,  W.  T.  Fleming,  offer  for  sale  and  did  sell  goods,  wares,  or 
merchandise,  to  wit,  tobacco,  cigars,  cigarettes,  and  tobacccV 
supplies,  to  Shannon  Brothers,  Charles  D.  Hart,  David  Herring- 
ton, and  other  persons,  of  the  said  town  of  Picton,  the  said  agent 
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who  conducted  such  sales  delivering  the  -said  goods,  wares,  or 
merchandise  to  the  said  Shannon  Brothers,  Charles  D.  Hart,  and 
David  Herrington,  from  a motor- van  by  which  he,  the  said  agent, 
brought  the  said  goods,  wares,  or  merchandise  from  Belleville, 
making  brief  visits  periodically  and  regularly  to  the  said  town  of 
Picton,  and  so  offering  for  sale  and  selling  the  said  goods,  wares, 
or  merchandise,  without  having  first  paid  to  the  said  Corporation 
of  Picton  the  amount  required  as  a license-fee  for  so  doing,  pur- 
suant to  by-law  number  731  of  the  said  Town  of  Picton,  intituled 
‘A  By-law  respecting  Transient  Traders,’  and  said  goods,  wares, 
or  merchandise  so  offered  for  sale  not  being  the  stock  of  an  in- 
solvent estate,  contrary  to  said  by-law  number  731;  and  I adjudge 
the  said  ‘Scales  and  Roberts  Limited’  for  its  said  offence  to  for- 
feit and  pay  the  sum  of  $50,  to  be  paid  and  applied  according  to 
law,  and  also  to  pay  to  Thomas  Portland,  the  complainant,  the 
sum  of  $9.20  for  his  costs  in  this  behalf.  And  if  the  said  several 
sums  are  not  paid  on  or  before  the  1st  day  of  December,  1917, 
I order  that  the  same  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  ‘ Scales  and  Roberts  Limited.’ 

“Given  under  my  hand  and  seal,  this  13th  day  of  November, 
A.D.  1917,  at  Picton,  in  the  county  aforesaid. 


“Levi  Williams  (seal). 
“Police  Magistrate.” 


By-law  No.  731  was  in  part  as  follows: — 

“1.  No  transient  trader,  as  defined  by  clause  (6)  of  paragraph 
7 of  section  420  of  the  Municipal  Act,  or  other  person  whose  name 
has  not  been  entered  on  the  last  revised  assessment-roll  of  this 
municipality  in  respect  of  income  or  business-assessment  for  the 
then  current  year,  shall,  unless  he  shall  have  obtained  a license 
so  to  do,  offer  goods,  wares,  or  merchandise  for  sale  by  auction 
conducted  by  himself  or  by  a licensed  auctioneer  or  otherwise  or 
offer  them  for  sale  in  any  other  manner. 

“2.  Every  such  transient  trader  or  other  person  whose  name 
is  not  entered  on  the  assessment-roll  or  is  entered  on  it  for  tfie 
ffrst  time  in  respect  of  income  or  business-assessment  who  so 
offers  goods,  wares,  or  merchandise  shall  pay  the  license  fee 
hereinafter  mentioned  before  commencing  to  trade. 

“3.  The  fee  to  be  paid  for  a license  shall  be  $100. 
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“4.  This  by-law  shall  not  apply  to  the  sale  of  the  stock  of  an 
insolvent  which  is  being  sold  or  disposed  of  within  the  county  or 
district  in  which  he  carried  on  business  therewith  at  the  time  of  the 
issue  of  an  attachment  or  the  execution  of  an  assignment. 

“5.  Every  person  who  is  guilty  of  a contravention  of  this  by- 
law shall  incur  a penalty  not  exceeding  $50  exclusive  of  costs,  and 
in  case  of  non-payment  of  the  fine  and  costs  the  same  may  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  offend- 
er . . 

By  sec.  420  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  by- 
laws may  be  passed  by  the  councils  of  towns : — 

“6.  For  licensing,  regulating  and  governing  transient  traders 
and  other  persons  whose  names  have  not  been  entered  on  the  assess- 
ment-roll in  respect  of  income  or  business-assessment  for  the  then 
current  year,  and  who  offer  goods,  wares,  or  merchandise  for  sale 
by  auction,  conducted  by  themselves  or  by  a licensed  auctioneer 
or  otherwise,  or  who  offer  them  for  sale  in  any  other  manner. 

“7.  For  requiring  transient  traders  and  other  persons  whose 
names  are  not  entered  on  the  assessment-roll  or  are  entered  on  it 
for  the  first  time,  in  respect  of  income  or  business-assessment,  and 
who  so  offer  goods,  wares,  or  merchandise  for  sale,  to  pay  a 
license-fee  before  commencing  to  trade. 

“ (a)  A by-law  passed  under  paragraphs  6 or  7 shall  not  apply 
to  the  sale,  of  the  stock  of  an  insolvent  which  is  being  sold  or  dis- 
posed of  within  the  county  or  district  in  which  he  carried  on  business 
therewith  at  the  time  of  the  issue  of  an  attachment  or  of  the 
execution  of  an  assignment. 

“(b)  ‘Transient  traders’  shall  include  any  person  commencing 
business  who  has  not  resided  continuously  in  the  municipality 
for  at  least  three  months  next  preceding  the  time  of  his  commenc- 
ing such  business  there. 

“ ( c ) The  fee  to  be  paid  for  a license  under  paragraph  7 shall 
not  exceed  in  a city  or  town  $250,  in  a village  in  unorganised 
territory  $200,  and  in  other  local  municipalities  $100. 

“ ( d ) The  sum  paid  for  a license  shall  be  credited  to  the  person 
paying  it  on  account  of  taxes  thereafter  payable  by  him.” 
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ient  trader  within  the  meaning  of  the  by-law  or  of  the  Municipal 
Act;  that  the  evidence  did  not  disclose  the  commission  of  any 
offence,  but  disclosed  that  the  defendant  company,  being  a whole- 
sale tobacconist,  sent  a motor-van  with  cigarettes,  cigars,  to- 
bacco, and  tobacco-supplies  to  the  town  of  Picton  and  there  sold 
portions  of  such  goods  to  retail-merchants  only,  in  the  said  town, 
and  continued  on  its  way  to  other  places  for  the  same  purpose; 
that  the  evidence  disclosed  that  the  provisions  of  the  by-law, 
if  held  applicable  to  the  defendant  company,  would  not  merely 
regulate  and  govern  it  in  its  course  of  trade,  but  would  in  fact 
absolutely  prohibit  it  from  trade,  and  therefore  the  by-law  was 
invalid;  and  that,  if  the  course  of  trading  carried  on  by  the  de- 
fendant, company,  as  disclosed  by  the  evidence,  constituted  the 
defendant  a “ transient  trader”  within  the  meaning  of  the  by- 
law and  sec.  420  of  the  Municipal  Act,  that  section  was  ultra  vires 
of  the  Provincial  Legislature  as  being  an  interference  with  trade 
and  commerce  generally. 

December  4.  The  motion  was  heard  by  Masten,  J.,  in 
Chambers. 

John  Jennings,  for  the  defendant  company. 

P.  C.  Macnee,  for  the  town  corporation. 

Masten,  J.  (at  the  conclusion  of  the  argument) : — The 
question  raised  by  this  motion  is  both  interesting  and  important. 

I have  reached  the  clear  conclusion  that  the  sole  point  necess- 
ary to  be  determined  is : Was  this  defendant  a transient  trader, 
or  was  it  a pedlar?  An  answer  to  that  question  will  suffice  to 
determine  this  application. 

Upon  a consideration  of  the  undisputed  facts  as  they  have 
been  presented  to  me,  I think  it  plain  that  the  company  is  a 
pedlar,  and  not  a transient  trader.  It  seems  to  me  that  the 
provisions  of  para.  1,  clause  (d),  of  sec.  416  of  the  Municipal 
Act*  come  into  play  only  when  a pedlar  becomes  a transient 

*Section  416  of  the  Municipal  Act  is  in  part  as  follows: — 

“416.  By-laws  may  be  passed  by  the  councils  of  . . . towns  . . . 

“1.  For  licensing,  regulating  and  governing  hawkers,  pedlars  and  petty 
chapman,  and  other  persons  carrying  on  petty  trades,  or  who  go  from  place 
to  place  or  to  other  men’s  houses  on  foot,  or  with  any  animal,  vehicle,  boat, 
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trader.  If  he  localises  his  operations  or  otherwise  comports 
himself  and  carries  on  his  trade  in  such  a way  that  he 
becomes  a transient  trader,  then  the  fact  that  he  has  previously 
taken  out  a license  under  sec.  416  as  a pedlar  does  not  interfere 
with  the  right  of  the  municipality  to  pass  a by-law  under  sec. 
420  and  to  require  him  to  take  out  a license  in  his  new  capacity 
as  a transient  trader.  But  it  is  a question  of  fact  m each  in- 
dividual instance  whether  a man  is  or  is  not  a transient  trader. 
If  he  is  not  a transient  trader,  the  by-law  relating  to  transient 
traders  cannot  be  applied  to  him. 

The  argument  of  counsel  for  the  defendant  company  is,  that 
a transient  trader  is  one  who  is  carrying  on  trade  in  some  fixed 
place,  so  that  in  the  end,  if  he  remains  long  enough,  he  will  come 
upon  the  assessment-roll,  and  will  become  liable  as  an  occupant 
or  lessee  to  pay  taxes.  That  is,  as  I understand  it,  the  basis  of 
the  legislation  relative  to  transient  traders;  and,  while  in  the  case 
to  which  reference  has  been  made,  Rex  v.  Geddes  (1915),  35 
O.L.R.  177,  28  D.L.R.  378,  the  question  was  whether  a farmer 
was  a trader,  that  is  not  the  question  here.  The  question  is, 
whether  this  company,  which  runs  a motor  from  Belleville,  carry- 
ing cigarettes  and  tobacco  and  selling  in  the  towns  and  villages 
en  route,  is  a transient  trader  within  the  meaning  of  sec.  420  of 
the  Municipal  Act. 

I think  that  sec.  420,  the  definition  of  “ transient  trader,” 
and  the  various  minor  points  that  ha  /e  been  argued  by  Mr. 
Jennings,  all  indicate  that  the  definition  of  “transient  trader” 
looks  to  the  localising  of  the  trade  in  a particular  place — the 
occupying  of  premises,  or  something  of  that  nature. 

I have  no  doubt  that  a man  carrying  goods  in  a motor  and 
selling  them  from  place  to  place  en  route  is  a hawker.  The  class 
is  not  confined  to  men  who  carry  packs  on  their  backs.  In  the 
early  days  of  this  country,  the  hawkers  and  pedlars  carried  in  their 
two-horse  vans  large  quantities  of  merchandise,  often  presenting 
a better  variety  of  choice  than  the  local  stores.  I have  not  any 

vessel  or  other  craft,  bearing  or  drawing  goods,  wares,  or  merchandise  for 
sale,  or  otherwise  carrying  goods,  wares  or  merchandise  for  sale. 

“(a)  No  such  license  shall  be  required  for  hawking,  peddling  or  selling 
goods,  wares  or  merchandise  to  a retail-dealer  . . . 

“(d)  Nothing  in  this  paragraph  shall  affect  the  powers  to  pass  by-laws 
under  . . . paragraphs  6 and  7 of  section  420.” 
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relating  to  transient  traders. 

As  I understand  the  admitted  fact  to  be  that  the  sales  were 
to  retailers  of  tobacco  only,  there  is  no  ground  for  amendment.* 

The  result  is  that  the  conviction  will  be  quashed,  and  in  such 
a case  as  this  costs  follow  the  event.  The  defendant  company 
is  entitled  to  receive  back  the  money  paid  by  it  under  the  con- 
viction; that  may  be  included  in  this  order. 

SPH  *See  clause  (a)  of  para.  1 of  sec.  416.  The  defendant  company  came 
within  the  exception,  and  was  not  liable  to  a conviction  for  an  infraction  of  a 
by-law  passed  pursuant  to  sec.  416,  i.e.,  for  hawking  or  peddling  without  a 
license;  and  so  there  was  no  ground  for  amendment. 

1917 

[LATCHFORD,  J.] 

Dec.  8. 

Attorney-General  for  Ontario  v.  Railway  Passengers 
Assurance  Co. 

Company — Trust  Company  Incorporated  by  Dominion  Statute — Registration 
and  Procuring  of  License  to  Do  Business  in  Ontario — Loan  and  Trust 
Corporations  Act,  R.S.O.  191 4,  ch.  184 — Security-bond  Made  to  Provincial 
Minister  for  Benefit  of  Creditors  of  Company  in  Ontario — Insolvency  of 
Company — Winding-up — Default  to  Estate  in  Hands  of  Company  as 
Executors — Action  on  Bond — Power  of  Provincial  Legislature  to  Require 
Company  to  Register  and  Obtain  License  in  Ontario — Defence  on  Con- 
stitutional Ground — Status  of  Company  to  Raise — Election  to  Give  Bond 
— Liability  of  Surety— Validity  of  Bond — Proof  of  Default  by  Company 
or  Liquidator. 

A trust  company  incorporated  by  the  Parliament  of  Canada  was  registered 
in  Ontario,  and,  as  security  for  the  performance  of  the  duties  to  which 
it  might  be  appointed  under  the  Loan  and  Trusts  Corporations  Act,  R.S.O. 
1914,  ch.  184,  and  by  the  order  in  council  admitting  it  to  registry  under 
the  Act,  procured  the  defendants  to  give  a bond  to  the  Minister  under 
whose  direction  the  Act  was  administered,  in  the  penal  sum  of  $100,000, 
conditioned  for  the  due  performance  of  such  duties.  The  trust  company 
was  appointed  executor  of  B.'s  will,  and  took  upon  itself  the  administration 
of  the  estate  passing  by  the  will.  Shortly  afterwards,  the  trust  company 
was  declared  insolvent,  and  an  order  was  made  for  its  winding-up.  It  was 
found  that  the  trust  company  was  indebted  to  the  B.  estate  in  a sum  of 
more  than  $2,000;  and  this  action  was  brought  by  the  Attorney-General, 
upon  the  bond  given  by  the  defendants,  to  recover  the  amount  of  the  penalty, 
with  a view  to  satisfying  the  claim  of  the  B.  estate,  as  a creditor  of  the 
trust  company: — 

Held,  that  the  defendants  were  not  in  a position  to  raise  the  defence  that  the 
bond  was  illegal  and  void  because  the  provisions  of  the  Loan  and  Trust 
Corporations  Act,  requiring  a company  incorporated  by  or  under  a statute 
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of  Canada  to  obtain  registration  in  Ontario  and  a license  from  the  provin- 
cial authorities,  were  ultra  vires  of  the  Ontario  Legislature;  for,  when  the 
trust  company  acquiesced  in  the  requirements  of  the  provincial  authorities, 
and  procured  the  bond,  the  company  either  recognised  the  right  as  existing, 
or,  regarding  it  as  doubtful,  decided  not  to  dispute  it.  If  the  trust  company 
relied  on  the  powers  conferred  upon  it  by  its  Act  of  incorporation,  it  in 
the  most  formal  manner  decided  to  supplement  them  by  obtaining  the 
added  powers  afforded  by  registration  under  the  provincial  statute.  Even 
where  principals  are  not  bound,  sureties  may  still  be  liable. 

Yorkshire  Railway  Wagon  Co.  v.  Maclure  (1881),  19  Ch.  D.  478,  and  In  re 
German  Mining  Co.,  Ex  p.  Chippendale  (1854),  4 DeG.  M.  & G.  19,  fol- 
lowed. 

Whether  the  provincial  Act  was  or  was  not  ultra  vires,  no  defect  or  illegality 
was  established  in  regard  to  the  bond  itself;  and  there  was  no  evidence 
that  the  trust  company  had  not  power  to  give  the  security. 

There  was  ample  proof  of  default;  and  it  was  immaterial  whether  that  default 
was  attributable  to  the  trust  company  or  to  its  liquidator. 

Action  upon  a bond;  tried  by  Latchford,  J.,  without  a jury, 
at  Toronto. 

H.  T.  Beck,  for  the  plaintiff. 

W.  N.  Tilley,  K.C.,  for  the  defendants. 


December  8.  Latchford,  J.: — This  is  an  action  upon  a bond 
made  by  the  defendants  as  sureties  for  the  Dominion  Trust  Com- 
pany, in  which  the  defendants  bound  themselves  to  the  Minister 
under  whose  direction  the  Loan  and  Trust  Corporations  Act, 
R.S.O.  1914,  ch.  184,  is  administered,  in  the  sum  of  $100,000. 
The  bond  was  conditioned  that  if  the  Dominion  Trust  Company 
should  duly  perform  each  and  all  of  the  duties  to  which  it  might 
be  appointed  under  the  Loan  and  Trust  Corporations  Act  and  by 
the  order  in  council  admitting  the  trust  company  to  registry  under 
the  said  Act,  then  the  obligation  should  be  void,  but  otherwise 
should  be  and  remain  in  full  force  and  virtue.  All  moneys  paid 
to  the  obligee  by  virtue  of  the  bond  were  to  be  received  by  him 
and  held  in  trust  for  the  creditors  of  the  trust  company  who  had 
become  such  by  reason  of  business  done  by  the  trust  company 
in  the  Province  of  Ontario,  or  with  residents  of  this  Province,  by 
reason  of  its  admission  to  registry,  or  by  reason  of  its  having  acted 
under  or  in  pursuance  of  an  order  of  the  Ontario  Court,  and  were 
to  be  by  the  said  obligee  so  applied. 

After  being  admitted  to  registry,  the  Dominion  Trust  Com- 
pany and  one  R.  M.  Dennistoun  were  appointed  executors  of  the 
will  of  the  late  G.  S.  Beck,  of  Port  Arthur,  and  applied  for  and 
were,  on  the  14th  June,  1914,  duly  granted  probate  of  the  will. 
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With  the  concurrence  or  acquiescence  of  Mr.  Dennistoun,  the 
trust  company  assumed  the  active  administration  of  the  Beck 
estate,  taking  possession  of  the  securities  held  by  the  testator  and 
collecting  large  amounts  due  thereon. 

In  November,  1914,  the  Supreme  Court  of  British  Columbia 
made  an  order  declaring  the  trust  company  insolvent  and  liable 
to  be  wound  up  under  the  provisions  of  the  Winding-up  Act, 
R.S.C.  1906,  ch.  144.  A subsequent  order  of  the  same  Court,  in 
the  liquidation  proceedings,  authorised  the  company  to  retire 
from  its  position  as  executor;  and  on  the  20th  February,  1915, 
the  liquidator  obtained  an  order,  in  the  Supreme  Court  of  Ontario, 
directing  the  company  and  Dennistoun  to  bring  in  and  pass  their 
accounts,  and  providing  that,  upon  the  fixing  of  the  compensation 
to  be  paid  to  the  company  in  respect  of  its  services  as  executor, 
the  company  should  pay  over  and  transfer  to  the  Toronto  General 
Trusts  Corporation  (then  appointed  executors  in  substitution 
for  the  Dominion  Trust  Company)  and  to  Mr.  Dennistoun  all 
moneys  and  securities  in  its  possession  or  control. 

The  accounts  were  taken  as  directed,  and  the  company  was 
found  indebted  to  the  estate  in  the  sum  of  $2,170.32,  with  interest 
from  the  14th  July,  1915.  The  estate  was  ordered  to  pay  certain 
costs  to  the  liquidator,  amounting  to  $246.65.  The  Beck  estate 
was  also  put  to  heavy  costs  by  reason  of  the  insolvency  of  the  trust 
company. 

Nothing  has  been  paid  by  the  liquidator  to  the  executors 
appointed  to  administer  the  Beck  estate. 

For  the  benefit  of  the  executors,  as  creditors  of  the  trust 
company,  the  plaintiff  claims  judgment  against  the  defendants 
under  the  conditions  of  their  bond. 

The  defendants,  while  admitting  the  execution  of  the  bond, 
say  that  it  is  “ illegal  and  void  and  unenforceable  at  the  suit  of 
the  plaintiff,  and  that  in  any  event  the  plaintiff  is  not  entitled  to 
enforce  payment  of  any  amount  thereunder.” 

They  further  allege  that,  as  the  Dominion  Trust  Company  was 
incorporated  by  the  Parliament  of  Canada,  the  order  in  council 
under  the  Loan  and  Trust  Corporations  Act  admitting  the  trust 
company  to  registry,  was  ultra  vires  and  void;  that,  therefore,  the 
plaintiff  had  no  right  or  power  to  require  the  trust  company  to 
deliver  the  bond,  and  no  power  to  receive  and  accept  the  same; 
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that  “the  procuring,  depositing,  and  acceptance  of  the  said  bond 
were  purely  voluntary  and  gratuitous  acts  done  in  the  carrying 
out  of  the  said  ultra  vires  legislation and  that  the  plaintiff  has  no 
estate  or  interest  in  or  to  the  bond  and  no  right  to  enforce  the  same. 

It  is  also  set  up  as  a defence  that  the  trust  company  has  no 
power  to  apply  any  part  of  its  funds  in  securing  its  creditors  in 
Ontario,  and  had  no  power  to  enter  into  the  said  bond,  wThich  is 
ultra  vires  of  the  trust  company,  and  therefore  void.  Another 
ground  of  defence  is,  that  any  default  existing  is  attributable  to 
the  liquidator  of  the  trust  company.  When  the  assets  of  the 
company  have  been  ascertained  and  realised,  the  Ontario  creditors 
will  be  paid  in  full.  Until  it  is  settled  what  Ontario  creditors 
are  entitled  to  rank,  the  plaintiff,  it  is  contended,  is  not  entitled 
to  enforce  the  bond,  even  if  its  provisions  are  otherwise  enforceable. 

The  ground  on  which  the  bond  is  said  to  be  illegal  and  void 
is,  that  the  provisions  of  the  Loan  and  Trust  Corporations  Act, 
requiring  a company  incorporated  by  or  under  a statute  of  Canada 
to  obtain  registration  and  a license  from  Ontario,  are  ultra  vires 
of  the  Provincial  Legislature — a question  now  before  the  Courts, 
and  standing  for  judgment  in  the  Appellate  Division.* 

Whether  the  right  so  in  question  exists  or  not,  the  defendants 
cannot,  in  my  opinion,  raise  it  in  this  case.  When  the  trust- 
company  acquiesced  in  the  requirements  of  the  provincial  author- 
ities, and  procured  the  bond  now  sued  on,  it  quite  obviously 
either  recognised  the  right  as  existing,  or,  regarding  it  as  doubtful, 
decided  not  to  dispute  it.  If  the  trust  company  relied  on  the 
powers  conferred  upon  it  by  its  Act  of  incorporation,  it  in  the 
most  formal  manner  decided  to  supplement  them  by  obtaining 
the  added  powers  afforded  by  registration  under  the  provincial 
statute.  Even  where  principals  are  not  bound,  sureties  may 
still  be  liable. 

In  Yorkshire  Railway  Wagon  Co.  v.  Maclure  (1881),  19  Ch.  D. 
478,  a company,  which  had  exhausted  its  borrowing  powders, 
made  a contract  providing  for  the  sale  of  part  of  its  rolling  stock 
and  the  renting  of  the  same  to  the  vendors  at  a rent  that  would 
in  a few  years  amount  to  the  price  paid.  The  contract  was  held 
by  Kay,  L.J.,  to  be  a borrowing,  and  not  a sale,  and  therefore 

*Currie  v.  Harris  Lithographing  Co.  Limited.  The  decision  of  the  Appellate 
Division  was  given  on  the  20th  December,  1917.  See  13  O.W.N.  326. 
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illegal.  Yet  sureties  were  held  liable  for  the  payment  of  the  rent* 
The  authority  of  the  decision  as  to  the  liability  of  the  sureties 
is  not  impaired  by  the  fact  that  upon  appeal  the  contract  was  held 
to  import  a sale  and  not  a borrowing:  S.C  (1882),  21  Ch.D.  309. 

In  In  re  German  Mining  Co.,  Ex  p.  Chippendale  (1854),  4 
DeG.  M.  & G.  19,  the  guarantors  of  a loan  to  a company  illegally 
made,  who  recognised  and  paid  the  amounts  they  had  secured  to 
the  lenders,  were  declared  by  Turner,  L.J.,  entitled  to  set  off 
such  amounts  against  an  unpaid  call  on  their  shares  in  the  company. 

Whether  the  provincial  Act  is  or  is  not  ultra  vires,  there  is  no 
defect  or  illegality  established  in  regard  to  the  bond  itself.  It  has 
no  inherent  vice,  and  no  evidence  has  been  submitted  that  the 
trust  company  had  not  power  to  give  the  security. 

Proof  of  default  is  ample.  Whether  that  default  is  attribut- 
able to  the  trust  company  or  to  its  liquidator  appears  to  me 
wholly  immaterial.  In  the  circumstances  disclosed  in  evidence, 
the  penalty  stated  in  the  bond  has  become  payable  to  the  plaintiff. 

There  will  be  judgment  as  prayed,  accordingly,  with  costs; 
reference  to  the  Master  in  Ordinary;  stay  of  twenty  days. 


[The  defendants  appealed  from  the  judgment  of  Latchford,  J.  The 
appeal  was  heard  by  the  Second  Divisional  Court  of  the  Appellate  Division 
on  the  25th  March,  1918;  and  judgment  was  given  on  the  8th  May,  1918, 
affirming  the  judgment  except  as  to  the  damages;  the  damages  were  reduced; 
and  no  costs  of  the  appeal  were  allowed  to  either  party  against  the  other. 
The  reasons  for  the  judgment  of  the  Divisional  Court  will  be  reported  in 
due  course.] 


[MIDDLETON,  J.] 

Kingsmill  y.  Kingsmill. 

Husband  and  Wife — Devise  of  House  to  Wife  for  Life — Personal  Property 
Bequeathed  to  Son  — Furniture  in  House  Claimed  by  Wife  as  Gift — 
Essentials  of  Gift — Delivery — Intention — Evidence. 

A gift  may  be  made  by  a husband  to  his  wife — there  is  now  no  difficulty 
by  reason  of  the  supposed  unity  of  husband  and  wife;  and,  unless  creditors 
can  assert  the  provisions  of  the  Bills  of  Sale  Act,  such  a gift  is  valid. 

But  there  cannot  be  a gift  unless  there  is  a deed  or  an  actual  delivery  of 
possession.  Delivery  may  be  symbolic,  but  it  must  be  such  as  to  give 
to  the  donee  complete  dominion  over  the  subject. 

Review  of  the  authorities. 

Cochrane  v.  Moore  (1890),  25  Q.B.D.  57,  followed. 

Kilpin  v.  Ratley , [1892]  1 Q.B.  582,  and  Ramsay  v.  Margrett,  [1894]  2 Q.B. 
18,  explained  and  distinguished. 

The  difficulty  of  making  out  a case  of  gift  between  husband  and  wife  arises, 
not  from  the  legal  relation  between  them,  but  from  the  fact  of  their  living 
together.  ■ 
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The  furniture  in  a house,  in  which  house  the  defendant  had  a life-interest  under 
the  will  of  her  husband,  was  claimed  by  her  as  having  been  given  to  her 
by  her  husband,  when  he  brought  her  to  live  with  him  in  his  house.  It 
was  said  that  he  used  such  words  as,  “The  furniture  is  yours  to  do  as  you 
like  with.”  The  personal  property  of  the  husband  was  bequeathed  to 
his  son: — 

Held,  that  no  intention  to  give  was  shewn  by  such  words  from  a husband  to 
his  wife;  and,  for  that  reason,  and  also  because  no  delivery  was  shewn, 
the  wife’s  claim  to  the  furniture,  after  her  husband’s  death,  could  not  be 

upheld. 

Action  to  recover  personal  property  contained  in  a certain 
house  and  premises  in  the  city  of  London. 

November  8.  The  action  was  tried  by  Middleton,  J., 
without  a jury,  at  London. 

Peter  White,  K.C.,  for  the  plaintiff. 

W.  R.  Meredith,  for  the  defendant. 

December  8.  Middleton,  J. : — I have  retained  judgment  in  this 
case  at  the  request  of  the  parties  and  in  hope  of  some  settlement, 
but  am  now  advised  that  no  settlement  can  be  arrived  at. 

The  plaintiff,  a son  of  the  late  Thomas  Fraser  Kingsmill,  who 
died  at  London  on  the  21st  August,  1915,  claims,  as  the  executor 
and  legatee  of  all  the  personal  property,  to  recover  certain  goods 
and  chattels,  being  generally  the  furniture  in  the  residence  of  the 
deceased,  from  his  widow. 

Under  the  will  the  residence  is  given  to  the  widow  for  life  with 
remainder  to  the  son. 

At  the  trial  I pressed  the  parties  to  settle,  and  suggested  as  a 
reasonable  settlement  that  the  defendant  should  deliver  up  certain 
pictures  and  other  things  wdiich  had  a sentimental  value  by 
reason  of  their  association  with  the  first  wife,  and  should  be 
allowed  to  retain  the  other  chattels  during  her  life,  but  this  propo- 
sition was  not  acceptable  to  either  party;  and  I must  now  deal 
with  the  case  upon  the  evidence. 

The  situation  is  one  in  which  strong  feeling  is  natural.  The 
testator  was  married  many  years  ago,  and  lived  with  his  wife  at 
London  until  fyer  death  on  the  15th  March,  1910.  In  the  mean- 
time he  maintained  the  defendant  in  England  and  had  a family 
by  her  there.  She  claimed  that  there  was  a marriage  in  1883; 
but,  if  there  was  any  marriage,  it  was  void,  as  Kingsmill  was  then 
married  to  his  first  wife.  After  the  first  wife’s  death,  there  was  a 
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proper  marriage  between  Kingsmill  and  the  defendant;  and,  in 
October,  1910,  she  and  her  family  came  to  Canada,  and  she 
resided  with  her  husband  at  the  residence  in  London  till  his 
death  in  August,  1915. 

Kingsmill  was  a man  of  considerable  means ; and,  in  addition 
to  the  life-interest  in  the  house,  he  made  very  substantial  provision 
for  his  widow. 

The  plaintiff  was  associated  with  his  father  in  business,  and 
takes  under  the  will  upwards  of  $200,000. 

The  widow  attacked  the  will  in  the  Surrogate  Court;  and  her 
evidence  there  given  and  her  statements  now  made  as  to  this 
evidence  indicate  that  little  reliance  can  be  placed  upon  her  testi- 
mony. 

When  she  arrived  in  London  in  October,  1910,  she  was  very 
much  disappointed  at  the  residence  and  furniture;  and  what  i 
now  put  forward  as  a gift  was  the  statement  made  by  Kingsmill, 
as  he  took  her  from  room  to  room  of  the  house  and  heard  her 
complaints,  “The  furniture  is  yours  to  do  as  you  like  with  and 
make  such  use  of  as  you  can/’  or,  as  the  daughter  put  it,  “Every- 
thing in  the  house  is  yours  to  do  as  you  like  with;”  and  similar 
words  were,  no  doubt,  used  on  other  occasions.  Gould,  a witness, 
says  he  heard  Kingsmill  say,  “This  is  your  house  and  everything 
that  is  in  it  and  on  the  premises.”  Even  if  I should  accept  this 
evidence  at  its  face  value,  I cannot  find  an  intention  to  give.  A 
husband  may  well  use  words  such  as  I have  quoted  without  in- 
tending that  the  property  in  the  goods  shall  pass  to  the  wife. 
The  words  used  by  Gould  cover  not  only  the  furniture  but  the 
house  itself;  and  this  shews  that  the  words  were  used  as  to  the 
furniture  in  the  same  sense  that  they  were  used  as  to  the  house, 
and  meant  no  more  than,  “You  are  mistress  of  my  house,  make 
such  use  of  it  and  of  my  furniture  as  you  see  fit.”  It  was  most 
unlikely  that  Kingsmill  intended  to  part  with  all  right  and  claim 
to  his  household  goods,  when  the  defendant  was  expressing  her 
disgust  with  and  contempt  of  his  establishment  and  talking  of 
going  back  to  England. 

The  late  Chancellor,  in  Thompson  v.  Doyle  (1896),  16  C.L.T. 
Occ.  N.  287,  dealing  with  a similar  case,  held  that,  even  when 
there  was  no  statutory  requirement  of  corroboration,  there  was  a 
heavy  onus  on  the  wife,  and  referred  to  “the  difficulty  of  proving 
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in  any  clear  and  satisfactory  way  that  there  has  been  a donation 
of  personal  chattels  such  as  a piano,  a horse  and  buggy.”  This 
“becomes, -as  against  creditors,  a task  of  great  difficulty,  and  this 
is  rightly  so  where  there  are  no  writings  and  no  witnesses.  There 
should  be  evidence,  above  suspicion,  shewing  not  only  a transfer 
of  the  property,  but  also  a sufficient  delivery  of  possession.  It 
appears  to  be  at  least  essential  to  make  out  some  clear,  distinct 
act  by  which  the  husband  divests  himself  of  the  property.  In  a 
very  late  case,  respecting  articles  such  as  the  present,  the  Court 
of  Appeal  laid  it  down  that  the  difficulty  of  making  out  a case  of 
gift  between  husband  and  wife  arose,  not  from,  the  legal  relation 
between  them,  but  from  the  fact  of  their  living  together.  It  was 
necessary  for  the  wife  to  shew  that  the  husband  had  done  that 
which  amounted  to  delivery.  If  the  facts  proved  were  equally 
consistent  with  the  idea  that  he  intended  to  deliver  so  as  to  be 
her  property  and  with  the  idea  that  he  intended  to  keep  as  his 
own  property,  then  the  wife  failed  to  make  out  her  case.”  Bashall 
v.  Bashall  (1894),  11  Times  L.R.  152,  a decision  of  the  Court  of 
Appeal,  is,  no  doubt,  that  referred  to. 

The  Chancellor’s  case  was  one  where  creditors  were  concerned, 
but  the  principle  is  applicable  where  a claim  is  made  against  the 
estate  of  a deceased  person. 

The  facility  with  which  words  may  be  distorted  for  the  purpose 
of  making  out  a gift  is  well  exemplified  here  by  what  is  relied  upon 
as  shewing  a gift  of  the  automobile.  The  husband  purchased  it; 
and,  when  it  came  home,  the  wife  says  he  said,  “I  have  bought 
you  a car.”  This  was  not  a gift,  but  a statement  that  the  car 
was  for  her  use.  But,  apart  from  the  question  of  intention,  the 
defendant  fails  because,  as  indicated  in  the  passage  already 
quoted,  thel’e  cannot  be  a gift  unless  there  is  a deed  or  an  actual 
delivery  of  possession.  The  delivery  is  an  essential  part  of  the 
gift.  Cochrane  v.  Moore  (1890),  25  Q.B.D.  57,  shews  that  words 
of  gift  and  an  acceptance  by  the  donee,  communicated  to  the 
donor,  are  not  enough  where  there  is  no  delivery.  This  case 
stands  unchallenged  and  in  no  way  qualified  by  any  other  decision; 
but  there  are  authorities  shewing  what  constitutes  delivery. 
All  the  cases  shew  that,  while  delivery  may  be  symbolic  (e.g.,  by 
delivery  of  the  key  of  a warehouse  where  goods  were  stored — 
Smith  v.  Smith  (1734),  2 Stra.  955),  it  must  be  such  as  to  give 
complete  dominion  over  the  property  to  the  donee. 
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In  re  Breton’s  Estate  (1881),  17  Ch.D.  416,  is  a striking  instance. 
The  husband’s  intention  to  give  to  his  wife  the  furniture  in  the 
house  where  they  resided  was  unquestionable,  for  he  gave  her  a 
written  memorandum  shewing  the  gift,  unfortunately  not  sufficient 
to  operate  as  a bill  of  sale,  for  it  was  not  under  seal.  It  was 
admitted  that  the  wife  could  not  take  as  a gift,  as  there  was  no 
delivery;  it  was  contended  that  the  husband,  by  virtue  of  the 
written  memorandum,  had  become  a trustee  for  his  wife;  but  it 
was  held  that  an  incomplete  gift  could  not  be  regarded  as  a 
declaration  of  trust. 

Cochrane  v.  Moore  affirmed  the  decision  in  the  much  earlier 
case  of  Irons  v.  Smallpiece  (1819),  2 B.  & Aid.  551,  and  set  at 
rest  doubts  that  had  been  raised  by  weighty  dicta  questioning  the 
principle  underlying  that  decision;  but  there  is  still  found  some 
reluctance  on  the  part  of  text-writers  to  giving  it  full  accept- 
ance: e.g.,  in  Lush  on  Husband  and  Wife,  3rd  ed.,  p.  231  et  seq., 
the  decision  in  In  re  Breton’s  Estate  is  questioned,  and  it  is  suggested 
that  where  there  have  been  words  of  gift  but  no  delivery  the  gift  is 
valid  if  the  chattels  remain  in  the  house  occupied  by  both  donor 
and  donee,  and  so  may  be  regarded  as  being  in  the  possession  of 
the  donee  as  much  as  in  the  possession  of  the  donor,  and  that  the 
law  would  then  attribute  possession  to  the  one  having  the  legal 
title. 

No  doubt,  this  last  statement  is  true,  but  it  ignores  the  real 
difficulty.  The  title  cannot  pass  without  delivery,  and  the 
possession  subsequent  to  an  abortive  gift  is  not  material. 

Kilpin  v.  Ratley,  [1892]  1 Q.B.  582,  is  much  relied  upon,  but 
this  is  a case  often  misunderstood.  It  is  not  a case  of  a gift  from 
a husband  to  his  wife.  The  husband  originally  owned  the  prop- 
erty. He  got  into  financial  trouble,  and  made  an  arrangement 
with  his  creditors  by  which  the  property  was  conveyed  by  regis- 
tered deed  to  his  father-in-law,  who  paid  the  creditors  the  agreed 
compensation.  The  father  then  gave  the  property  to  his  daughter, 
in  rooms  rented  by  her,  and  left  her  in  undisputed  control  and 
dominion  over  it.  Her  husband  lived  with  her  in  the  same  rooms, 
and,  after  some  years,  an  execution  creditor  seized  the  property. 
The  execution  creditor  claimed  the  property  because  there  was  not, 
as  he  contended,  any  delivery  to  the  daughter.  His  theory  was 
that  this  left  the  father  the  owner,  and  that  the  execution  must 
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prevail  unless  the  daughter  could  shew  title  in  herself,  as  her 
father  was  not  a claimant.  The  execution  creditor  failed  because, 
when  the  father  left  the  daughter  with  the  furniture  in  her  own 
house,  there  was  a giving  of  possession.  It  was  argued  that  an 
actual  manucaption  was  necessary,  but  this  was  repudiated. 
Hawkins,  J.,  says  (p.  584):  “I  can  see  little  more  which  Purser 
could  have  done  to  complete  the  gift but  this  does  not  mean  that 
if  delivery  could  not  have  been  made  for  any  reason  there  might  be  a 
gift  without  delivery.  The  decision  is  based  upon  the  view  that 
the  leaving  of  the  donee  in  complete  possession  was  delivery. 

Ramsay  v.  Margrett,  [1894]  2 Q.B.  18,  is  also  misunderstood. 
It  is  not  the  case  of  a gift,  but  the  case  of  a sale  by  the  husband  to 
his  wife.  It  was  valid  without  delivery,  and  the  property  passed 
to  the  wife  by  the  transaction.  Creditors  attacked,  alleging  that 
the  transaction,  though  valid  between  the  parties,  was  void  under 
the  English  Bills  of  Sale  Act.  The  wife  sought  to  support 
her  claim  by  suggesting  that  a document  signed  at  the  time  was  a 
sufficient  bill  of  sale,  in  which  she  failed;  and,  secondly,  by  shew- 
ing that  she  was  in  fact  in  possession,  as  she  was  living  with  her 
husband  in  the  house,  and  had  as  much  possession  as  possible 
under  the  circumstances,  and  that  the  possession  should  be  re- 
garded as  following  the  legal  title.  In  this  she  was  successful. 
The  situation  was  not  unlike  that  before  our  own  Court  in  Hoga- 
boom  v.  Gray  don  (1895),  26  O.R.  298,  but  here  the  result  was 
different,  for  our  statute  calls  for  a change  of  possession  which  is 
“open,  and  reasonably  sufficient  to  afford  public  notice  thereof  — 
much  more  than  the  English  Act  renders  necessary. 

There  are  many  cases  dealing  with  the  necessity  of  delivery  to 
an  effective  donatio  mortis  causa;  and,  while  there  are  many  other 
things  requisite  to  the  validity  of  such  a gift,  not  necessary  to  a 
valid  gift  inter  vivos,  “the  necessity  for  delivery  is  the  same,  and 
there  is  no  reason  why  in  that  respect  the  rule  should  be  different 
Wills,  J.,  in  Cain  v.  Moon,  [1896]  2 Q.B.  283,  289.  Since  then,  in 
In  re  Wasserberg,  [1915]  1 Ch.  195,  Sargant,  J.,  has  indicated  his 
preference  for  the  opposite  view — that  less  must  be  shewn  to 
establish  delivery  in  the  case  of  a donatio  mortis  causa — but  his 
attention  was  not  directed  to  the  earlier  decision. 

In  our  own  Courts  the  question  of  delivery  in  the  case  of  a 
donatio  mortis  causa  was  most  elaborately  discussed  in  Travis  v. 
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Travis  (1886),  12  A.R.  438.  Much  that  is  there  said  as  to  the 
validity  of  a gift  inter  vivos  without  actual  delivery  must  be  read 
in  the  light  of  the  later  decision  of  Cochrane  v.  Moore  (supra). 
For  the  case  in  hand  the  suggested  distinction  is  not  a matter  of 
moment,  but  I can  see  no  reason  for  drawing  an  arbitrary  distinc- 
tion between  what  is  necessary  in  the  one  case  and  the  other. 

In  such  case  an  antecedent  delivery  alio  intuitu  is  enough,  if 
the  thing  given  is  allowed  to  remain  with  the  donee  as  his  own: 
Winter  v.  Winter  (1861),  4 L.T.  N.S.  639;  Cain  v.  Moont  supra. 

The  difficulty  that  at  one  time  existed  by  reason  of  the  sup- 
posed unity  of  husband  and  wife  is  now  a thing  of  the  past;  and, 
unless  creditors  can  assert  the  provisions  of  the  Bills  of  Sale  Act, 
there  is  no  reason  why  a gift  cannot  be  made  by  a husband  to 
his  wife:  Shuttleworth  v.  McGillivray  (1903),  5 O.L.R.  536. 

The  reasoning  as  to  the  alleged  gift  to  the  wife  shews  that  the 
alleged  gift  of  the  piano  to  the  daughter  also  fails. 

•The  automobile  now  with  the  defendant  was  purchased  by  her, 
the  old  automobile  being  given  as  part  payment.  This  old  auto- 
mobile was  of  little  value,  and  cannot  now  be  returned;  so  as  to 
if>  I make  no  order. 

I can  see  no  reason  justifying  refusal  of  costs;  but  I trust  that, 
under  the  circumstances,  the  plaintiff  will  be  generous  enough  not 
to  exact  them. 


[APPELLATE  DIVISION.] 

Bellamy  v.  Williams. 

Promissory  Notes — Printed  Forms — Signature  and  Delivery  to  Payees  with 
Blank  Spaces  not  Filled  in — Authority  to  Payees  to  Fill  up  Blanks  but  not 
to  Alter  Printed  Words — Payees  Changing  Printed  Statement  of  Place  of 
Payment— Material  and  Apparent  Alteration — Action  by  Endorsee  for 
Value  before  Maturity — Endorsee  Put  upon  Inquiry — Not  Holder  in  Due 
Course — Bills  of  Exchange  Ad,  secs.  31,  56,  14-5,  146— 'c  Complete  and 
Regular ” — Evidence — Proof  of  Signature  of  Maker — Accommodation  Maker 
— Surety — Time  Given  to  Principal  Debtors. 

The  plaintiff  sued  as  holder  in  due  course  of  two  promissory  notes  made  by 
the  defendant,  payable  to  the  order  of  A.  & K.,  and  by  them  endorsed  to 
the  plaintiff,  before  maturity,  for  valuable  consideration.  The  notes 
sued  on  were  both  on  printed  forms;  and  in  each  case  part  of  the 
printed  form  was  the  name  of  a bank  at  which  the  note  was  made  payable. 
When  the  notes  were  produced  and  put  in  evidence  at  the  trial,  the  name  of 
the  bank  in  each  case  was  stricken  out,  by  a line  drawn  through  it,  and 
the  words  “office  of  A.  & K.”  were  written  over  the  words  stricken  out. 
The  signature  of  the  defendant  was  placed  on  each  of  the  forms  before 
the  alteration,  and  before  the  blank  spaces  were  filled  up.  The  alter- 
ations were  made  and  the  blank  spaces  filled  up  by  A.  & K. : — 
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Held,  that  the  plaintiff  could  not  recover  upon  the  notes. 

The  documents  that  were  altered  were  not  promissory  notes,  but  blank 
forms  intended  to.  be  filled  up  and  used  as  promissory  notes;  and  the 
plaintiff  failed  because  the  effect  of  handing  to  A.  & K.  the  signed  blank 
forms  was  to  authorise  them  to  fill  up  the  blanks,  but  not  to  make  any 
change  in  anything  material  printed  in  the  forms;  and  because — the 
changes  being  apparent — the  plaintiff  did  not  become  holder  in  due  course, 
but  was  put  upon  inquiry,  and  could  stand  in  no  better  position  than 
A.  & K.,  who  erdorsed  the  notes  to  him. 

The  right  to  make  changes  in  a blank  form  intended  to  be  filled  up  and  used 
as  a promissory  note,  as  to  a material  particular,  such  as  the  place  of 
payment,  is  excluded  by  sec.  31  of  the  Bills  of  Exchange  Act,  R.S.C.  1906, 
ch.  119 — the  right  being  limited  to  filling  up  blanks. 

Sections  31,  56,  145,  and  146  of  the  Act  considered. 

Per  jyiACLAREN,  J.A. : — The  erasures  and  interlineations  of  the  places  of 
payment  of  the  notes,  made  after  their  execution  and  delivery  by  the 
defendant,  being  clearly  apparent,  prevented  the  plaintiff  from  becoming 
a holder  in  due  course;  the  onus  was  on  him  to  prove  that  the  defendant 
has  authorised  or  assented  to  these  alterations,  and  that  onus  had  not  been 
discharged. 

Remarks  on  the  words  “complete  and  regular”  in  sec.  56. 

Review  of  the  leading  authorities. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

Per  Falconbridge,  C.J.K.B.: — The  signature  to  the  notes  was  the  defend- 
ant’s— he  was  mistaken  when  he  said  it  was  not. 

The  plaintiff  knew  that  the  defendant  was  only  an  accommodation  maker 
for  A.  & K.;  and  the  plaintiff  gave  time  to  the  principal  debtors  without 
the  authority  of,  or  reference  to,  the  defendant. 


An  action  upon  two  promissory  notes. 


April  23  and  24.  The  action  was  tried  by  Falconbridge, 
C.J.K.B.,  without  a jury,  at  Chatham. 

J.  M.  Pike,  K.C.,  and  J.  C.  Stewart,  for  the  plaintiff. 

0.  L.  Lewis,  K.C.,  and  W.  G.  Richards,  for  the  defendant. 

May  25.  Falconbridge,  C.J.K.B. : — The  plaintiff  is  described 
in  the  statement  of  claim  as  a retired  farmer.  He  is,  in  truth,  a 
usurious  money-lender.  I formed  the  worst  opinion  possible  of 
him  as  a witness.  He  is  shifty  and  unreliable,  and  I would  not 
accept  his  evidence  generally  when  it  is  contradicted.  I came  to 
this  conclusion  at  the  trial  without  reference  to  his  record  in  the 
Courts,  which  I have  since  turned  up.  I refer  to  Bellamy  v. 
Porter  (1913),  28  O.L.R.  572,  and  to  Bellamy  v.  Timbers  (1914), 
31  O.L.R.  613,  19  D.L.R.  488. 

Nevertheless,  I am  bound  to  come  to  the  conclusion  that  the 
defendant  is  mistaken  when  he  says  that  the  signatures  to  the 
notes  sued  on  are  not  his.  I have  not  been  trying  cases,  civil 
and  criminal,  involving  questions  of  disputed  handwriting,  for 
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about  30  years,  without  thinking  that  I am  nearly  as  good  an 
expert  as  most  of  the  gentlemen  who  give  evidence  before  me. 

Experts  (reaching  the  limit  as  to  number)  gave  evidence  in  the 
plaintiff’s  favour;  and  the  defendant’s  only  witness  on  this  line, 
a gentlemen  of  experience  and  respectability,  rather  fell  down  on 
cross-examination.  So  I find  that  the  defendant  is  mistaken  (and 
I use  the  phrase  advisedly)  in  thinking  those  two  signatures  are 
not  his. 

If  the  transaction  were  in  other  respects  unimpeachable,  the 
renewal  of  the  old  notes — and  other  circumstances — would*  con- 
stitute good  consideration,  without  any  advance  of  money  at  the 
time  of  taking  these  notes. 

But  I find  that  the  notes  sued  on  were  altered  after  signature, 
and  without  the  authority  of  the  defendant,  by  the  plaintiff, 
or  by  his  procurement,  by  changing  the  place  of  payment. 

I find,  too,  that  the  plaintiff  must  have  known  from  the  whole 
course  of  business,  and  in  fact  did  know,  that  the  defendant 
was  only  an  accommodation  maker  for  Aitken  & King;  and  the 
plaintiff  gave  time  to  the  principal  debtors  without  the  authority 
of,  or  reference  to,  the  defendant. 

I give  the  defendant  leave  to  amend  his  statement  of  claim 
by  setting  up  these  two  defences. 

It  is  significant  that  the  plaintiff  brings  his  action  on  .the  eve 
of  the  earlier  note  sued  on  being  barred  by  the  Statute  of  Limi- 
tations. He  rested  for  years  without  making  any  demand  on  the 
defendant  for  payment.  ' » 

The  defendant  succeeds  on  matters  not  originally  pleaded  by 
him.  I dismiss  the  action  with  costs,  which  I fix  at  the  sum  of 
$100. 

The  plaintiff  appealed  from  the  judgment  of  Falconbridge, 
C.J.K.B. 

September  18  and  19.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren  and  Magee,  JJ.A.,  Lennox,  J.,  and  Ferguson, 
J.A. 

J.  M.  Pike,  K.C.,  for  the  appellant,  argued  that,  under  the 
provisions  of  the  Bills  of  Exchange  Act  and  the  authorities,  the 
appellant  was  in  the  position  of  a holder  in  due  course  of  the  notes 
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in  question,  and  that  the  payees  were  authorised  to  fill  up  the 
blanks  and  make  the  alterations  in  the  notes.  The  issue  as  to 
forgery  had  been  found  against  the  respondent  by  the  learned 
trial  Judge;  who  had  erred,  however,  in  holding  that  the  appellant 
had  notice  that  the  respondent  was  in  the  position  of  a surety,  when 
he  (the  appellant)  gave  time  to  the  principal  debtors.  Reference 
was  made  to  the  following  cases  and  authorities:  Falconbridge’ s 
Banking  and  Bills  of  Exchange,  2nd  ed.,  pp.  573,  575,  577 ; Maclar- 
en  on  Bills  Notes  and  Cheques,  4th  ed.,  pp.  338,  340;  Daniel 
on  Negotiable  Instruments,  6th  ed.,  paras.  184, 185;  McDonough  v. 
Cook  (1909),  19  O.L.R.  267;  Blake  v.  Walsh  (1870),  29  U.C.R. 
541;  Ross  v.  Tyson  (1869),  19  U.C.C.P.  294;  Canadian  Bank  of 
Commerce  v.  Woodward  (1883),  8 A.R.  347;  Union  Investment  Co. 
v.  Grimson  (1916),  27  D.L.R,.  208;  Goodman  v.  Simonds  (1857), 
20  How.  (U.S.)  343,  361. 

O.  L.  Lewis , K.C.,  for  the  defendant,  the  respondent,  argued 
that  the  trial  Judge  was  right  in  his  finding  as  to  the  appellant’s 
knowledge  that  the  respondent  was  only  a surety,  and  that,  in 
any  event,  the  respondent  was  discharged  from  liability  by  reason 
of  the  material  alterations  made  in  the  notes,  and  apparent  on 
their  face,  when  they  were  endorsed  to  the  plaintiff — it  was  not  a 
case  of  merely  filling  up  blanks,  which  might  be  justified  under  the 
Act.  Reference  was  made  to  the  following  cases  and  authorities: 
Maclaren,  op.  cit.,  5th  ed.,  pp.  186,  187;  Ray  v.  Willson  (1911), 
45  S.C.R.  401,  per  Idington,  J.,  at  p.  414;  Smith  v.  Prosser,  [1907] 
2 K.B.  736;  Halsbury’s  Laws  of  England,  vol.  2,  pp.  483,  £84, 
557;  Falconbridge,  op.  cit.,  pp.  502,  503,  506,  509;  Sair  v.  Warren 
(1917),  34  D.L.R.  268. 

Pike,  in  reply. 

December  10.  Maclaren,  J.A.: — The  plaintiff  appeals  from 
a judgment  of  Chief  Justice  Falconbridge  dismissing  an  action 
brought  by  the  plaintiff  as  the  holder  in  due  course  of  two 
promissory  notes,  against  the  defendant  as  maker. 

A firm  of  Aitken  & King  was  indebted  to  the  plaintiff,  and 
Aitken  induced  his  brother-in-law,  the  defendant,  to  sign,  for  the 
accommodation  of  the  firm,  a number  of  engraved  skeleton  forms 
of  promissory  notes,  which  were  to  be  filled  up  by  Aitken  and  used 
for  the  business  of  the  firm. 
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Among  these  were  the  two  instruments  now  in  question, 
which,  when  delivered  to  Aitken,  were  in  the  following  form;  the 
words  and  figures  being  in  engraved  script,  and  the  signatures  of 
the  defendant  written  with  pen  and  ink : — 


(1) 


. .months  after  date promise  to  pay 

^ or  order 

at  The  Canadian  Bank  of  Commerce 


Value  received 


Dollars 

J.  L.  Williams. 


(2) 

$ Chatham,  Ont 19 

months  after  date 

to  the  order  of 

at  the  Dominion  Bank  here  the*  sum  of 


Due 

promise  to  pay 


Dollars 


Value  received. 


J.  L.  Williams. 


When  produced  at  the  trial  the  two  notes  were  in  completed 
form  as  follows: — 

(i) 

$2300.^  Due  October  6/10. 

Chatham  Oct.  6th  1909 

One  year  -months-  after  date  I promise  to  pay 

Aitken  & King  or  order 

office  of  Aitken  & King 
at  The  -CaratdiaR— Bank-  of  -Commerce'  here 
Twenty-three  hundred  Mj  Dollars 

Value  received. 


J.  L.  Williams. 
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$650.^ 

— 

Chatham,  Ont.  April  8,  1910. 

Due  April  8-11 

Bellamy 

V. 

One  year  months- after  date  I promise  to  pay 

Williams. 

to  the  order  of  Aitken  & King 

office  of  Aitken  & King 
at  the  Dominion  Bank-,  here  the  sum  of 

Maclaren,  J.A. 

Six  Hundred  and  Fifty 
Value  received. 

j-g  Dollars 

J.  L.  Williams. 


In  his  statement  of  defence  and  at  the  trial  the  defendant 
denied  his  signatures,  and  a large  amount  of  evidence  was  taken 
on  this  point,  but  the  learned  Chief  Justice  found  that  in  this 
the  defendant  was  mistaken,  and  this  finding  was  not  challenged 
before  us. 

The  plaintiff  claims  to  be  a holder  in  due  course  of  these 
notes.  The  evidence  is,  that  he  received  them  on  their  respective 
dates,  or  shortly  after,  from  Aitken,  as  collateral  security  for  the 
notes  of  the  firm  held  by  him,  and  that  they  were  then  in  the  same 
form  and  condition  as  above  lastly  indicated.  The  testimony  of 
Aitken  on  behalf  of  the  plaintiff  is,  that  these  two  notes  with  others 
were  signed  by  the  defendant  as  skeleton  notes  and  delivered  to 
him  to  be  filled  up  as  accommodation  notes,  and  that  he  (Aitken) 
subsequently  filled  up  and  completed  these  two  notes  as  they  now 
appear,  and  endorsed  and  delivered  them  to  the  plaintiff  as  col- 
lateral security  as  aforesaid. 

The  first  question  to  be  decided  is,  whether  or  not  the  plaintiff, 
in  these  circumstances,  is  a holder  in  due  course  of  these  notes. 

Section  56  of  our  Bills  of  Exchange  Act  reads  as  follows : — 

“ A holder  in  due  course  is  a holder  who  has  taken  a bill 
complete  and  regular  on  the  face  of  it,  under  the  following  con- 
ditions, namely: — 

“(a)  That  he  became  the  holder  of  it  before  it  was  overdue 
and  without  notice  that  it  had  been  previously  dishonoured,  if 
such  was  the  fact; 

“(6)  That  he  took  the  bill  in  good  faith  and  for  value,  and 
that  at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  defect  in  the  title  of  the  person  who  negotiated  it.” 
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Section  186  of  the  Act  makes  the  above  sec.  56  applicable  to 
promissory  notes  as  well  as  to  bills. 

The  plaintiff  would  appear  to  fulfill  all  the  conditions  of  sec. 
56,  except  as  to  the  notes  being  regular  on  their  face  when  he  took 
them;  and  as  to  his  not  having  notice  of  defects  in  the  title  of 
Ait  ken  & King  at  the  time  the  notes  were  negotiated  to  him. 

So  far  as  I am  aware,  the  words  “ complete  and  regular” 
in  connection  with  a bill  or  note  were  first  introduced  by  the 
English  Bills  of  Exchange  Act,  1882,  when  the  expression  “ holder 
in  due  course”  was  substituted  for  the  cumbrous  old  phrase 
“bona  fide  holder  for  value  before  maturity  without  notice,”  and 
was  from  there  copied  into  our  Bills  of  Exchange  Act,  and  the 
American  Negotiable  Instruments  Law,  without  change.  We  are 
not  now  concerned  about  the  word  “ complete;”  but  I have  not  seen 
in  any  English,  American,  or  Canadian  case  any  attempt  to  give 
a definition  of  the  word  “ regular.”  In  the  latest  standard  English 
and  American  dictionaries  the  meanings  given  vary  considerably; 
dependent  largely  upon  the  noun  which  they  are  meant  to  qualify. 
The  following  are  some  of  the  definitions  which  would  seem  to  be 
most  appropriate  and  best  adapted  to  a bill  or  note: — •“ formally 
correct;  made  according  to  rule;  formed  after  a type;  conforming  to 
a consistent  plan;  normal;  agreeable  to  established  customary 
forms.” 

If  one  should  apply  any  of  these  or  similar  definitions  in  con- 
nection with  the  two  notes  now  sued  upon,  and  set  out  verbatim 
et  literatim  above,  it  would  at  once  be  seen  how  utterly  inapplicable 
and  inappropriate  they  would  be. 

These  notes,  when  taken  by  the  plaintiff,  were  glaringly 
irregular  on  their  face,  having  erasures  and  interlineations,  not 
authenticated  by  initials  or  otherwise.  The  first  of  these  alter- 
ations, erasing  the  word  “ month”  and  writing  in  the  preceding 
blank  space  “ one  year,”  would  not,  in  my  opinion,  affect  the 
notes,  as  Aitken  had  the  right  to  insert  “ twelve”  before  “months,” 
and  what  he  has  done  is  equivalent  to  that. 

The  erasure,  however,  of  the  words  “Canadian  Bank  of  Com- 
merce” as  the  place  of  payment  of  one  of  these  notes  and  the 
words  “Dominion  Bank”  as  the  place  of  payment  of  the  other, 
and  the  insertion  and  interlineation  of  the  words  “office  of  Aitken 
& King”  as  the  place  of  payment  in  each  case,  is  a very  serious 
matter.  Section  145  of  the  Act  provides  that: — 
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“Where  a bill  or  acceptance  is  materially  altered  without  the 
assent  of  all  parties  liable  on  the  bill,  the  bill  is  void,  except  as 
against  a party  who  has  himself  made,  authorised,  or  assented  to 
the  alteration,  and  subsequent  endorsers.’ 1 

Section  146  of  the  Act  makes  a change  of  the  place  of  payment 
a material  alteration,  and  one  which  avoids  the  bill  or  note  if 
not  assented  to.  It  is  put  upon  the  same  plane  as  an  alteration 
of  the  sum  payable;  there  are  no  degrees  of  materiality. 

Moreover,  these  two  forms  made  the  notes  payable  at  the  bank 
where  Aitken  & King  kept  their  account,  so  that  the  defendant 
had  a special  interest  in  retaining  the  place  of  payment,  as  the 
banks  would  then  bring  pressure  to  have  these  accommodation 
notes  paid. 

If  the  claim  of  the  appellant  is  upheld,  then  the  maker  of  a 
note  for  $100,  delivered  with  a single  blank  for  the  number  of 
months  it  had  to  run,  might  be  held  liable  for  $1,000,  if  the  holder 
should  choose  to  make  this  alteration,  and  transfer  it  for  value 
before  maturity  to  a party  who  took  it  in  good  faith. 

If,  as  suggested,  the  provisions  of  the  second  part  of  sec.  31* 
apply  only  to  completed  bills  and  notes,  which  answer  to  the 
definitions  of  these  instruments  in  secs.  17  and  176,  and  not  to  such 
incomplete  instruments  as  may  have  one  or  more  blanks  to  be 
filled  up  in  order  to  perfect  them,  and  make  them  meet  the 
requirements  of  the  definitions  in  these  sections,  then  there  is 
absolutely  nothing  in  the  Act  to  meet  the  case  of  the  instruments 
containing  one  or  more  blanks  which  are  to  be  filled  with  something 
to  meet  the  requirements  of  the  definition;  and,  moreover,  there 
is  nothing  in  the  Act  to  authorise  their  being  filled  up  at  all  by 
anybody.  And  yet  experience  and  an  examination  of  the  reports 
will  shew  that  these  latter  classes  of  cases  form  a vast  majority 
of  the  reported  cases  on  the  subject. 

In  my  opinion,  sec.  31  should  be  construed  so  as  to  include  all 
those  defective  instruments  which  are  delivered  by  the  party 
signing  them  to  be  filled  up  and  completed  by  a subsequent 

*31.  Where  a simple  signature  on  a blank  paper  is  delivered  by  the  signer  in 
order  that  it  may  be  converted  into  a bill,  it  operates  as  a primd  facie 
authority  to  fill  it  up  as  a complete  bill  for  any  amount,  using  the  signature 
for  that  of  the  drawer  or  acceptor,  or  an  endorser : and,  in  like  manner,  when 
a bill  is ‘wanting  in  any  material  particular,  the  person  in  possession  of  it  has 
a primd  facie  authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 
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holder  as  complete  bills  and  notes.  If  there  had  been  such  a 
grave  omission  and  oversight  in  these  Acts,  I think  it  would  have 
been  discovered  before  the  present  time,  either  in  England,  the 
United  States,  or  Canada.  Even  if  the  suggested  interpretation  of 
the  latter  part  of  sec.  31  were  correct,  it  would  not  avail  the  appellant 
in  this  case,  as  sec.  10  of  our  Act  would  then  apply  the  rules  of  the 
common  law  of  England,  including  the  law  merchant,  which,  it 
will  be  seen  from  the  cases  referred  to  and  cited  below,  would  be 
fatal  to  the  claim  now  urged  on  behalf  of  the  appellant. 

It  wa.s  not  claimed  at  the  trial  or  before  us  that  the  defendant 
had  given  any  special  authority  or  direction  regarding  the  filling 
up  of  these  two  notes,  or  that  he  had  done  or  given  anything 
beyond  the  primd  facie  authority  indicated  in  the  latter  part  of 
sec.  31.  It  was  proved  on  the  part  of  the  plaintiff  that  the  notes 
were  signed  and  delivered  in  blank,  and  that  they  were  filled  ftp 
and  the  erasures  and  interlineations  made,  by  Aitken,  some  time 
after  he  had  received  them  from  the  defendant;  and  there  is  no 
evidence  that  the  defendant  knew  that  the  notes  had  ever  been 
filled  up  and  used  until  several  years  later,  when  the  plaintiff 
sent  him  a threatening  letter. 

The  English  cases  on  the  point  are  so  numerous  and  so  uniform 
in  effect  that  I will  not  discuss  or  make  extracts  from  them,  but 
will  merely  quote  a summary  of  their  effect  by  the  leading  text- 
writers  and  make  a simple  reference  to  a few  of  the  leading  cases. 

Chitty  on  Bills,  11th  ed.,  p.  142.  After  a statement  of  the 
presumption,  in  the  case  of  ordinary  written  contracts,  that  any 
alterations  were  made  after  execution,  the  author  proceeds : “With 
respect  to  bills  and  notes,  a contrary  rule  has  been  laid  down, 
namely,  that  if  the  instrument  appears  upon  the  face  of  it  to 
have  been  altered,  it  lies  upon  the  holder  to  shew,  that  the 
alteration  was  made  under  circumstances  which  leave  the  in- 
strument still  available.” 

Smith’s  Leading  Cases,  12th  ed.,  vol.  1,  p.  841:  “If  a bill  or 
note  exhibit  the  appearance  of  alteration,  it  lies  upon  the  holder 
to  account  for  it.” 

Byles  on  Bills,  17th  ed.,  p.  309:  “Where  an  alteration  appears 
on  the  face  of  a bill  or  note,  it  lies  on  the  plaintiff  to  shew  that  it 
was  made  under  such  circumstances  as  not  to  vitiate  the  instru- 
ment.” 
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Chalmers  on  Bill's  of  Exchange,  7th  ed.,  p.  241:  “ Where  a 
bill  appears  to  have  been  altered,  or  there  are  marks  of  erasure 
on  it,  the  party  seeking  to  enforce  the  instrument  is  bound  to 
give  evidence  to  shew  that  it  is  not  avoided  thereby.” 

Halsbury’s  Laws  of  England,  vol.  2 (Bills  of  Exchange),  p.  557 : 
“ Where  an  instrument  appears  to  have  been  altered,  it  rests  with 
the  party  who  seeks  to  enforce  the  instrument  to  give  some 
evidence  of  what  the  circumstances  were.” 

Reference  may  be  had  to  the  following  cases:  Knight  v. 
Clements  (1838),  8 A.  & E.  215;  Clifford  v.  Parker  (1841),  2 M. 
& G.  909;  Bishop  v.  Chambre  (1827),  3 C.  &%P.  55;  Johnson  v. 
Marlborough  (1818),  2 Stark.  313;  Engel  v.  Stourton  (1889),  5 
Times  L.R.  444.  The  cases  shew  that  a material  alteration  which 
is  apparent  is  sufficient  to  raise  a suspicion. 

There  have  been  two  cases  under  our  Canadian  Act  which  have 
come  before  our  Courts,  one  in  the  Superior  Court  of  Quebec, 
and  the  other  in  the  Supreme  Court  of  Nova  Scotia.  In  both  of 
these  the  decisions  were  against  the  plaintiffs,  the  holders  of  the 
altered  notes:  Gourre  v._Voskoboinik  (1913),  Q.R.  45  S.C.  101; 
Langley  v.  Lavers  (1913),  13  D.L.R.  697. 

In  the  United  States,  before  the  adoption  of  the  Negotiable 
Instruments  Law,  when  the  common  law  and  the  law  merchant 
were  generally  followed,  the  leading  case  on  the  subject  was 
Angle  v.  North-Western  Mutual  Life  Insurance  Co.  (1875),  92 
U.S.  330,  a unanimous  judgment  of  the  Supreme  Court  of  the  Uni- 
ted States.  In  that  case  it  was  expressly  laid  down  that  “ where 
a party  to  a negotiable  instrument  intrusts  it  to  another  for  use 
as  such,  with  blanks  not  filled  up,  such  instrument  so  delivered 
carries  on  its  face  an  implied  authority  to  complete  the  same 
by  filling  up  the  blanks:  but  the  authority  implied  from  tne  ex- 
istence of  the  blanks  would  not  authorise  the  person  intrusted  with 
the  instrument  tp  vary  or  alter  the  material  terms  of  the  instru- 
ment by  erasing  what  is  written  or  printed  as  part  of  the  same.” 
This  case  has  been  generally  recognised  as  the  leading  authority 
on  the  point  in  the  various  Courts  of  the  United  States  and  by  the* 
text-writers,  the  legal  cyclopaedias,  etc.;  and  the  Ne- 
gotiable Instruments  Law,  which  has  been  adopted  by  nearly  all 
the  States,  and  which  on  this  point  has  used  the  very  language  of 
the  English  Act  above  quoted,  has  been  generally  interpreted 
as  laying  down  the  same  law  as  the  authorities  above  quoted. 
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The  only  decision  to  the  contrary  that  I have  been  able  to 
find  in  the  American  text-books  or  encyclopedias  of  law,  is 
Corcoran  v.  Doll  (1867),  32  Cal.  82  (cited  in  Daniel  on  Negotiable 
Instruments,  para.  1419,  in  all  the  editions  erroneously  as  Corcoran 
v.  Dale).  The  author  does  not  indicate  his  approval  of  the  case 
or  make  any  comment  upon  it ; but  in  making  an  extract  from  the 
judgment  in  the  Angle  case,  supra,  he  has  italicised  the  words 
“is  written  or  printed”— it  may  be  to  emphasise  and  call  attention 
to  the  fact  that  it  had  overruled  in  this  respect  the  Corcoran  case. 

An  examination  of  the  Corcoran  case  will  shew  that  it  differs 
widely  from  the  present  case,  both  in  its  facts  and  its  law.  The 
Court  there  held  that  “where  a printed  form  was  used  and  an 
alteration  made  only  as  to  the  printed  matter,  the  presumption  is 
that  it  was  made  prior  to  the  execution  of  the  contract  and  made  to 
suit  it  to  the  terms  agreed  upon  between  the  parties.”  Here  there 
is  no  such  presumption,  and  the  plaintiff’s  chief  witness,  Aitken, 
proved  that  the  alterations  were  made  after  the  execution  and 
delivery  of  the  blank  notes  to  him.  Another  reason  given  in  the 
Corcoran  case  is,  that  the  two  printed  words  “ monthly”  “quarterly” 
appeared  together  as  to  interest  payments,  and  it  was  clear  that 
one  of  them  was  intended  to  be  erased,  and  that  the  erasure  was 
“incontestably”  made  before  execution,  and  similarity  of  ink 
etc.  indicated  that  the  other  erasures  were  made  at  the  same  time. 
Here  the  very  opposite  is  proved.  In  California  it  was  held  that 
there  is  a presumption  in  favour  of  written  matter  over  printed 
matter.  I am  not  aware  of  any  such  presumption  in  our  law. 
The  Corcoran  judgment  also  was  under  a special  Practice  Act  not 
in  force  here.  I cannot  find  the  Corcoran  case  cited  in  any  Ameri- 
can text-book  except  Daniel,  nor  can  I find  it  cited  in  “Cyc.”  or 
“Corpus  Juris,”  or  that  it  has  been  followed  or  even  cited  in  any 
other  State  or  even  in  California  itself. 

The  latest  American  case  of  the  highest  authority  which  I 
have  been  able  to  find  is  one  that  is  on  all  fours  with  the  present, 
and  the  alteration  was,  as  here,  a change  of  the  printed  name  of 
the  bank  where  it  was  made  payable,  without  the  consent  of  the 
maker:  First  National  Bank  v.  Barnum  (1908),  160 Fed.  Repr.  245, 
251.  All  the  American  authorities  are  reviewed,  and  it  was  held 
that  the  implied  authority  to  fill  in  blanks  did  not  carry  with  it 
the  right  to  erase  what  was  written  or  printed,  and  insert  something 
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else;  also  that,  the  erasure  and  interlineation  being  apparent  and 
material,  the  plaintiff  could  not  become  a holder  in  due  course; 
and  the  action  was  dismissed. 

The  following  are  short  extracts  from  some  of  the  leading 
American  text-books  and  legal  cyclopaedias,  which  are  offered 
as  a fair  summary  of  American  law  on  the  subject: — 

Greenleaf  on  Evidence,  16th  ed.,  vol.  1,  para.  564:  “If,  on 
production  of  the  instrument  ” (a  bill  or  note),  “it  appears  to  have 
been  altered,  it  is  incumbent  on  the  party  offering  it  in  evidence 
to  explain  this  appearance.” 

Randolph  on  Commercial  Paper,  vol.  1,  para.  182:  “This 
power  . . . only  extends  to  a case  where  a blank  has  been 

left  in  the  instrument,  and  does  not  include  any  authority  to  make 
additions  ...  In  like  manner  a blank  implies  no  authority 
to  make  an  erasure.” 

Cyc.,  vol.  7 (Commercial  Paper),  p.  623:  “The  power  to  fill 
blanks  includes  powTer  to  supply  mere  verbal  omissions ; but  not  to 
make  additions  or  erasures.” 

Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  2,  p.  257 : “Of  course, 
the  implied  authority  to  fill  blanks  left  in  an  instrument  does  not 
embrace  the  right  to  make  a new  instrument  by  erasing  or  alter- 
ing what  is  written  or  printed.” 

Corpus  Juris,  vol.  8 (Bills  and  Notes),  p.  188,  para.  318: 
“Likewise  erasures  are  not  authorised.” 

The  following  leading  cases  are  also  referred  to:  Mahaiwe 
Bank  v.  Douglass  (1862),  31  Conn.  170;  Hoffman  v.  Planters 
National  Bank  (1901),  99  Va.  480;  Adair  v.  Egland  (1882),  58 
Iowa  314;  Cornog  v.  Wilson  (1911),  231  Pa.  St.  281. 

I am  consequently  of  the  opinion  that  the  erasures  and  inter- 
lineations of  the  places  of  payment  of  the  notes  in  question, 
made  after  their  execution  and  delivery  by  the  defendant,  being 
so  clearly  apparent,  prevented  the  plaintiff  from  becoming  a 
holder  in  due  course,  and  that  the  onus  was  on  him  to  prove  that 
the  defendant  had  authorised  or  assented  to  these  erasures  and 
interlineations,  which  he  has  failed  to  do;  and  that  in  conse- 
quence the  judgment  was  right  in  dismissing  the  plaintiff’s  action, 
and  should  be  affirmed. 

The  trial  Judge  also  held  that,  as  the  defendant  was  only  a 
surety,  to  the  knowledge  of  the  plaintiff,  and  as  the  plaintiff 
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had  given  time  to  the  principal  debtors,  the  defendant  was  re- 
leased upon  this  ground.  As  I am  of  the  opinion  that  the  de- 
fendant never  became  either  a surety  or  a debtor,  it  becomes 
unnecessary  to  consider  this  question. 


Magee,  J.A.,  agreed  with  Maclaren,  J.A. 

Meredith,  C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  dated  the  25th  May,  1917,  which  was  directed  to  be 
entered  by  the  Chief  Justice  of  the  King’s  Bench,  after  the  trial  of 
the  action  before  him  sitting  without  a jury  at  Chatham  on  the 
23rd  and  24th  April,  1917. 

The  appellant  sues  as  holder  in  due  course  of  a promissory 
note  for  $2,300,  dated  the  6th  October,  1909,  made  by  the  res- 
pondent, payable  to  the  order  of  Aitken  & King,  and  by  them 
endorsed  to  the  appellant,  and  of  another  promissory  noter  dated 
the  8th  April,  1910,  for  $650,  made  by  the  respondent,  payable  to 
the  order  of  Aitken  & King,  and  by  them  endorsed  to  the  appellant. 

The  notes  were  endorsed  to  the  appellant  before  they  became 
due,  and  for  valuable  consideration. 

By  his  statement  of  defence,  the  respondent  denied  making 
the  notes,  and  he  further  alleged  that  the  appellant  “ never  gave 
any  value  or  consideration”  for  the  notes,  and  that  he  received 
them  and  first  dealt  with  them  after  their  maturity. 

Pursuant  to  leave  given  by  the  learned  trial  Judge  in  his 
reasons  for  judgment,  the  statement  of  defence  has  been  amended; 
the  nature  of  the  amendments  I will  afterwards  mention. 

The  notes  sued  on  are  both  on  printed  forms ; and,  in  the  form 
on  which  the  note  for  $2,300  is  made,  the  place  of  payment  named 
is  “The  Canadian  Bank  of  Commerce  here,”  and,  in  the  form  on 
which  the  note  for  $650  is  made,  the  place  of  payment  named  is 
“The  Dominion  Bank  here.”  When  the  notes  were  produced  and 
put  in  evidence  at  the  trial,  the  words  “Canadian  Bank  of  Com- 
merce” in  the  one  and  the  words  “Dominion  Bank”  in  the  other 
are  stricken  out,  by  lines  drawn  through  them,  and  the  words 
“office  of  Aitken  & King”  are  written  over  the  words  that  are 
stricken  out. 

The  respondent,  in  his  testimony  at  ttie  trial,  deposed  that  the 
signature  to  neither  of  the  notes  was  in  his  handwriting,  and  he 
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called  an  expert  in  handwriting  in  support  of  his  defence.  The 
learned  trial  Judge  found  in  favour  of  the  appellant  on  this 
issue;  but  he  dismissed  the  action  on  the  ground  that  the  notes 
had  been  materially  altered  by  the  changes  that  had  been  made 
in  the  places  of  payment,  and  on  the  further  ground  that  the 
respondent,  to  the  knowledge  of  the  appellant  when  he  acquired 
the  notes,  was  only  an  accommodation  maker  for  Aitken  & King, 
who  were  the  principal  debtors  of  the  appellant,  and  that  he  had 
given  an  extension  of  time  for  payment  to  the  principal  debtors, 
without  the  authority  of  or  reference  to  the  respondent  and  without 
reserving  his  rights  as  against  the  respondent,  and  these  are  the 
defences  which  were  allowed  to  be  set  up  by  amendment. 

Contrary  to  my  first  impression,  I agree  with  the  conclusion 
of  my  brother  Maclaren,  that  the  result  of  the  changes  made  in 
the  places  of  payment  of  the  notes,  as  stated  in  the  blank  forms 
signed  by  the  respondent,  is,  in  the  circumstances,  that  the 
appellant  cannot  recover  upon  them. 

The  question  is  not,  as  it  appears  to  have  been  treated  by  the 
learned  Chief  Justice,  one  to  which  sec.  145  of  the  Bills  of  Exchange 
Act  applies,  because  what  were  altered  were  not  promissory  notes, 
but  blank  forms  intended  to  be  filled  up  and  used  as  promissory 
notes;  and,  if  the  appellant  is  to  fail,  it  is  because  the  effect  of 
handing  to  Aitken  & King  the  signed  blank  forms  was  to  authorise 
them  to  fill  up  the  blanks,  but  not  to  make  any  change  in  anything 
material  that  was  printed  in  the  forms;  and  because,  the  changes 
that  had  been  made  being  apparent,  the  appellant  did  not  become 
holder  in  due  course,  but  was  put  upon  inquiry,  and  can  stand 
in  no  better  position  than  Aitken  & King,  who  endorsed  the  pro- 
missory notes  to  him — as  to  which  see,  in  addition  to  the  authorities 
referred  to  by  my  brother  Maclaren,  Henman  v.  Dickinson  (1828), 
5 Bing.  183,  184. 

The  opinions  of  the  large  number  of  text-writers  referred  to 
by  my  brother  Maclaren  and  the  American  cases  which  he  cites, 
make  a strong  case  for  the  position  he  takes,  that  Aitken  & King 
had  no  authority  to  make  the  changes  in  the  places  of  payment 
which  they  made. 

I may  point  out,  however,  that  the  two  previous  decisions  of 
the  Supreme  Court  of  the  United  States  of  America  referred  to  by 
that  Court  in  Angle  v.  North-Western  Mutual  Life  Insurance 
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Co.,  92  U.S.  330,  as  authority  for  the  statement  made  by  Clifford, 
J.,  to  which  my  learned  brother  refers,  do  not  warrant  what  is 
said  as  to  “ erasing  what  is  written  or  printed  as  part”  of  the 
instrument. 

In  Daniel  on  Negotiable  Instruments,  6th  ed.,  para.  142, 
what  is  said  by  Clifford,  J.,  is  quoted,  and  the  words  “is  written 
or  printed”  are  italicised,  but  no  further  reference  is  made  to 
them,  and  no  reason  is  assigned  for  their  being  printed  in  italics. 

In  another  case,  Corcoran  v.  Doll,  32  Cal.  82,  the  action  was 
on  a promissory  note  which  had  been  made  on  a printed  form, 
which  mentioned  as  the  place  of  payment  “at  the  banking  house 
of  Doll  & Simpson  in  Red  Bluff,”  and,  referring  to  the  interest, 
the  words  “payable  monthly  quarterly”  formed  part  of  the  printed 
form.  When  the  note  was  adduced  in  evidence  at  the  trial, 
the  words  as  to  the  place  of  payment  were  erased  by  a red  line 
drawn  through  them  with  a pen,  and  the  word  “monthly”  had 
been  similarly  erased.  In  delivering  the  opinion  of  the  Court, 
which  was  in  favour  of  the  plaintiff,  Sanderson,  J.,  said  (p.  89) : — 
“Where  printed  forms  are  used  they  frequently  have  to  be 
altered  to  suit  the  terms  of  the  contract,  and  where  an  alteration 
is  made  only  as  to  the  printed  matter  the  presumption  is  that  it 
was  made  prior  to  the  execution  of  the  contract,  and  made  to 
suit  it  to  the  terms  agreed  upon  between  the  parties.” 

Notwithstanding  the  respect  that  ought  to  be  shewn  to  what 
was  said  by  Clifford,  J.,  and  to  the  apparently  unanimous  opinion 
of  the  text-writers,  it  is  nevertheless  the  duty  of  this  Court  to 
come  to  its  own  conclusion  as  to  what  the  law  is  with  reference 
to  the  subject  I am  considering. 

What  has  led  me  finally  to  concur  with  my  brother  Maclaren 
is  the  language  of  sec.  31.  The  section  provides  that : — 

“Where  a simple  signature  on  a blank  paper  is  delivered  by  the 
signer  in  order  that  it  may  be  converted  into  a bill,  it  operates  as 
a primd  facie  authority  to  fill  it  up  as  a complete  bill  for  any 
amount,  using  the  signature  for  that  of  the  drawer  or  acceptor, 
or  an  endorser;  and,  in  like  manner,  when  a bill  is  wanting  in  any 
material  particular,  the  person  in  possession  of  it  has  a primd 
facie  authority  to  fill  up  the  omission  in  any  way  he  thinks  fit.” 
And  it  is,  I think,  the  proper  conclusion  that  the  right  to 
make  changes  in  a blank  form  intended  to  be  filled  up  and  used 
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as  a promissory  note,  as  to  a material  particular,  such  as  the 
place  of  payment  undoubtedly  is,  is  excluded  by  the  section,  the 
right  being  as  it  is  limited  to  filling  up  blanks. 


Lennox,  J.,  and  Ferguson,  J.A.,  concurred. 


Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Ottawa  Separate  Schools. 

Constitutional  Law — Act  respecting  the  Appointment  of  a Commission  for  the 
Ottawa  Separate  Schools,  7 Geo.  V.  ch.  59  (0.) — Intra  Vires — Previous  Act, 
5 Geo.  V.  ch.  45. 

The  provisions  of  7 Geo.  V.  ch.  59,  respecting  the  Appointment  of  a Com- 
mission for  the  Ottawa  Separate  Schools,  are  within  the  legislative 
authority  of  the  Legislature  of  Ontario. 

The  decision  of  the  Judicial  Committee  of  the  Privy  Council,  upon  the  pro- 
visions of  a previous  Act,  5 Geo.  V.  ch.  45,  Ottawa  Separate  Schools 
Trustees  v.  Ottawa  Corporation,  [1917]  A.C.  76,  distinguished. 


The  following  question  was  referred  by  the  Lieutenant- 
Governor  in  Council  to  this  Court : — 

Are  the  provisions  of  the  Act  respecting  the  Appointment  of  a 
Commission  for  the  Ottawa  Separate  Schools,  7 Geo.  Y.  ch.  59, 
within  the  legislative  authority  of  the  Legislature  of  Ontario? 

The  Act  was  assented  to  on  the  12th  April,  1917. 

The  preamble  is  as  follows : — 

“Whereas  the  Board  of  Trustees  of  the  Roman  Catholic  Sep- 
arate Schools  for  the  City  of  Ottawa  has  heretofore  neglected  and 
refused  to  conduct  the  said  schools  according  to  law,  and  it  is 
desirable  to  provide  for  the  appointment  of  a Commission  to  con- 
duct and  manage  the  said  schools  in  case  the  Board  makes  further 
default.” 

And  the  enacting  provisions  are  as  follows : — 

“1.  Whenever  the  said  Board  shall  neglect  or  refuse  to  conduct 
the  schools  under  its  control  according  to  law  the  Minister,  with 
the  approval  of  the  Lieutenant-Governor  in  Council,  may  appoint 
a Commission  of  not  less  than  three  nor  more  than  seven  persons 
to  act  in  place  of  the  Board. 
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“ 2.  The  Commission  may  take  possession  of  and  administer  the 
property  and  assets  of  or  under  the  control  of  the  Board  and  may 
levy  and  collect  any  rates  and  taxes  which  the  Board  might  other- 
wise be  entitled  to  levy  and  collect  and  shall  exercise  and  perform 
the  rights,  powers,  privileges  and  duties  of  the  Board  in  place  of 
the  Board. 

“3.  The  conduct  and  management  of  the  schools  shall  be  re- 
stored to  the  Board  by  the  Minister  of  Education  whenever  it 
shall  appear  that  the  schools  will  be  conducted  by  the  Board  ac- 
cording to  law. 

“4.  If  any  question  arises  as  to  whether  the  circumstances 
justify  the  appointment  or  the  continuance  of  a Commission  it 
shall  be  determined  on  summary  application  to  the  Supreme 
Court  at  Toronto. 

“5.  The  Supreme  Court  may  on  summary  application  make 
any  order  that  may  be  necessary  to  secure  to  the  Commission 
appointed  under  this  Act  possession  of  the  property  and  assets  to 
which  it  is  entitled. 

“6.  The  Commission  shall  be  a corporation  and  the  Minister 
of  Education  with  the  approval  aforesaid  may  appoint  Commis- 
sioners in  addition  to  or  in  substitution  for  Commissioners  there- 
tofore appointed,  provided  the  number  of  persons  forming  a Com- 
mission shall  not  at  any  time  exceed  seven. 

“7.  The  Commission  shall  conduct  the  said  schools  in  accord- 
ance with  the  Separate  Schools  Act. 

“8.  The  Minister  of  Education,  with  the  approval  of  the 
Lieutenant-Governor  in  Council,  may  from  time  to  time  advance 
moneys  from  the  Consolidated  Revenue  Fund  to  the  Commission 
to  enable  it  to  carry  on  the  schools  under  its  control. 

“9.  This  Act  shall  come  into  force  on  and  from  a day  to  be 
named  by  the  Lieutenant-Governor  in  Council  by  his  proclama- 
tion.” 

November  12.  Argument  of  the  question  was  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Fergu- 
son, JJ.A. 

W.  N.  Tilley , K.C.,  and  McGregor  Young,  K.C.,  for  the 
Attorney-General  for  Ontario,  after  referring  to  the  Act  5 Geo.  V. 
ch.  45,  which  had  been  declared  to  be  ultra  vires  by  the  Judicial 
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Committee  of  the  Privy  Council  (see  Ottawa  Separate  Schools 
Trustees  v.  Ottawa  Corporation,  [1917]  A.C.  76,  32  D.L.R.  10),  said 
that  the  judgment  in  question  held  that  sec.  3 of  the  Act  was  in- 
valid under  sec.  93  (1)  of  the  British  North  America  Act,  since 
it  prejudicially  affected  the  right  of  the  supporters  of  the  Roman 
Catholic  Separate  Schools  in  Ottawa  to  elect  trustees  for  the 
management  of  the  schools.  In  this  connection  reference  was  made 
to  the  judgment  of  the  Privy  Council  in  Ottawa  Separate  Schools 
Trustees  v.  Mackell,  [1917]  A.C.  62, 32  D.L.R.  1,  in  which  it  was  held 
that  a regulation  issued  by  the  Department  of  Education,  restrict- 
ing the  use  of  French  in  schools,  was  valid  and  binding.  It  was  in 
consequence  of  the  failure  of  the  trustees  to  conduct  the  schools 
according  to  law  that  the  Legislature  of  Ontario  passed  the  Act 
which  has  been  declared  invalid  by  the  Privy  Council;  and  the 
question  for  the  decision  of  this  Court  is,  whether  or  not  the 
provisions  of  the  Act  of  7 Geo.  V.  ch.  59  are  intra  vires  of  the  Legis- 
lature. Does  the  difference  between  the  two  Acts  get  rid  of  the 
objectionable  features  of  the  legislation  which  have  been  con- 
demned by  the  Privy  Council,  or  is  the  Act  of  1917  in  effect  a 
re-enactment  of  the  Act  of  1915,  and  therefore  subject  to  the  same 
objections  as  the  earlier  Act?  The  difference  is  indicated  in  sec. 
1 of  the  Act  of  1917,  which  provides  that  a Commission  is  only 
to  be  appointed  when  the  Board  “ shall  neglect  or  refuse  to  con- 
duct the  schools  under  its  control  according  to  law.”  Furthermore, 
it  is  provided  by  sec.  3 that  the  conduct  and  management  of  the 
schools  shall  be  restored  to  the  Board  “whenever  it  shall  appear 
that  the  schools  will  be  conducted  by  the  Board  according  to  law.” 
Then  comes  the  important  sec.  4,  not  found  in  the  earlier  Act, 
under  which  any  question  as  to  the  appointment  or  continuance  of  a 
Commission  shall  be  determined  on  summary  application  to  the 
Supreme  Court  at  Toronto.  [Magee,  J.A.: — Why  not  take 
the  ordinary  remedies  against  trustees  who  refuse  or  neglect 
to  perform  their  duties?]  That  point  is  covered  by  the 
judgments  of  the  Privy  Council  in  the  cases  referred  to.  It 
is  clear  that  the  ordinary  remedies  are  insufficient.  [Meredith, 
C.J.O.,  thought  that  the  course  taken  by  the  Legislature 
was  illogical.  The  Board  should  not  retain  its  status  as  a 
corporation  in  case  of  neglect  or  refusal  to  exercise  its  powers 
21 — 41  O.L.R. 
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according  to  law.]  It  is  submitted  that  the  scheme  of  the  statute  is 
quite  logical.  The  Board  is  left  as  a corporation,  with  a view  to 
its  reinstatement,  when  it  shall  become  apparent  that  it  will  obey 
the  law.  The  objection  of  the  Privy  Council  is  not  directed  against 
the  principle  of  the  earlier  Act,  but  is  aimed  at  the  manner  in  which 
it  has  been  framed.  It  is  submitted  that  the  objectionable  features 
have  been  eliminated  in  the  Act  now  under  review.  Reference  was 
made,  upon  the  question  of  “ prejudicial  effect/’  under  sec.  93, 
provision  1,  of  the  British  North  America  Act,  to  the  judgment  of 
Meredith,  C.J.C.P.,  in  Ottawa  Separate  School  Trustees  v.  City 
of  Ottawa  (1915),  34  O.L.R.  624,  627,  24  D.L.R.  497. 

N.  A.  Belcourt,  K.C.,  and  J.  H.  Fraser,  for  the  Ottawa  Separate 
School  Board,  argued  that  the  provisions  of  the  statute  of  1917 
are  in  substance  and  essence  the  provisions  to  the  same  purpose 
contained  in  the  statute  of  1915,  which  has  been  declared 
invalid  by  the  Privy  Council,  because  it  prejudicially  affects 
a right  or  privilege  with  respect  to  Roman  Catholic  Separate 
Schools  within  the  meaning  of  sec.  93,  provision  1,  of  the 
British  North  America  Act.  It  is  plain  from  the  judgment  of  their 
Lordships  ( Ottawa  Separate  Schools  Trustees  v.  Ottawa  Corporation, 
supra)  that  the  mere  creation  of  the  power  given  by  the  Act, 
independently  and  outside  of  its  exercise,  constitutes  the  incurable 
defect  of  the  legislation  reviewed  by  them,  and  the  same  defect  is 
apparent  in  the  legislation  which  is  now  in  question.  It  is  the 
creating  of  the  power  which  is  ultra  vires,  whether  exercised  or  not. 
The  only  distinction  that  can  be  made  between  the  two  statutes  is, 
that,  by  sec.  4 of  the  Act  of  1917,  the  discretion  of  the  Minister  of 
Education  in  appointing  such  a Commission  may  on  summary 
application  be  reviewed  by  this  Court,  and  that,  by  sec.  3,  ’the 
conduct  and  management  of  the  schools  shall  be  restored  to  the 
Board  by  the  Minister  whenever  it  shall  appear  to  him  that  the 
schools  will  be  conducted  by  the  Board  according  to  law.  It  is 
submitted  that  sec.  4 has  no  legislative  value  because  it  is  not 
provided  with  any  sanction  whatever.  It  is  clear  that  the  juris- 
diction of  the  Court  could  not  be  exercised  unless  the  Minister  had 
previously  exercised  the  power  of  appointing  a Commission,  which 
under  the  judgment  of  the  Privy  Council  constitutes  the  prejudice, 
and  renders  the  legislation  ultra  vires.  All  that  would  be  secured  by 
this  section  would  be  an  academic  opinion,  which  would  leave  the 
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power  of  the  Minister  wholly  intact.  As  to  the  power  of  the 
Minister  under  sec.  3 to  restore  to  the  Board  the  conduct  and 
management  of  the  schools,  it  is  absolutely  unfettered,  not  being 
subject  even  to  the  illusory  recourse  to  the  Court  for  an  opinion, 
as  provided  for  with  regard  to  sec.  4.  It  would  always  be  in  the 
power  of  the  Minister  to  withhold  in  toto  and  indefinitely  the 
rights,  privileges,  powers,  and  duties  of  the  Board.  Section  3 is, 
therefore,  open  to  all  the  objections  found  against  the  former  law 
by  the  Privy  Council.  The  trustees,  as  such,  are  not  amenable  to 
the  Legislature  or  to  the  Minister  of  Education,  but  only  to  the 
Roman  Catholic  Separate  Schools  ratepayers  of  the  city  of  Ottawa, 
and  to  the  Courts,  which  can  compel  them  to  perform  their  duties, 
by  various  means,  such  as  mandatory  injunction,  imprisonment, 
personal  condemnation  to  pay  damages,  and  the  imposition  of 
fines  and  penalties  prescribed  by  the  school  laws. 

December  10.  Meredith,  C.J.O.: — Question  referred  by  the 
Lieutenant-Governor  in  Council,  under  the  authority  of  the 
Constitutional  Questions  Act,  R.S.O.  1914,  ch.  85,  to  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario  for  hearing  and  con- 
sideration. 

The  question  referred  is : Are  the  provisions  of  the  Act  respect- 
ing the  Appointment  of  a Commission  for  the  Ottawa  Separate 
Schools,  passed  in  the  7th  year  of  His  Majesty’s  reign  and  chap- 
tered 59,  within  the  legislative  authority  of  the  Legislature  of  the 
Province  of  Ontario? 

It  has  been  declared  by  the  Judicial  Committee  of  the  Privy 
Council  that  a former  Act  for  the  appointment  of  a Commission 
for  these  schools  (5  Geo.  V.  ch.  45),  as  framed,  was  ultra  vires. 

The  reasons  for  the  decisions  of  the  Judicial  Committee  are 
reported:  Ottawa  Separate  Schools  Trustees  v.  Ottawa  Corporation, 
[1917]  A.C.  76,  33  Times  L.R.  41,  32  D.L.R.  10;  and  we  have  also 
had  the  opportunity  of  hearing  read  the  shorthand  report  of  the 
argument  before  that  Board. 

All  that  has  been  decided  is  that  the  Act  5 Geo.  V.  ch.  45,  as 
framed,  is  ultra  vires,  and  there  is  nothing  to  indicate  or  to  require 
us  to  hold  that,  in  the  circumstances  which  exist  as  to  these 
schools,  it  is  not  competent  for  the  Legislature  to  make  provision 
for  meeting  the  conditions  which  these  circumstances  have 
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created  and  by  a properly  framed  enactment  to  suspend  the  powers 
and  functions  of  the  Separate  School  Board  if  and  so  long  as  it 
refuses  to  conduct  the  schools  under  its  management  in  accordance 
with  the  law.  Indeed,  the  careful  wording  of  the  declaration  of 
the  Judicial  Committee,  and  the  fact  that  it  is  limited  to  the  Act 
as  framed,  appear  to  me  to  indicate  the  contrary  and  to  warrant 
the  inference  that,  in  the  view  of  the  Judicial  Committee,  it  would 
be  competent  for  the  Legislature  to  pass  such  an  enactment  as  I 
have  mentioned,  or  at  all  events  to  leave  open  the  question  of  its 
right  to  do  so. 

The  Lord  Chancellor  said  ([1917]  A.C.  at  pp.  81,  82): — 

“The  case  before  their  Lordships  is  not  that  of  a mere  inter- 
ference with  a right  or  privilege,  but  of  a provision  which  enables 
it  to  be  withdrawn  in  toto  for  an  indefinite  time.  Their  Lordships 
have  no  doubt  that  the  power  so  given  would  be  exercised  with 
wisdom  and  moderation,  but  it  is  the  creation  of  the  power  and 
not  its  exercise  that  is  subject  to  objection,  and  the  objection 
would  not  be  removed  even  though  the  powers  conferred  were 
never  exercised  at  all.  To  give  authority  to  withdraw  a right  or 
privilege  under  these  conditions  necessarily  operates  to  the 
prejudice  of  the  class  of  persons  affected  by  the  withdrawal.” 

This  I take  to  be  the  key-note  of  the  judgment;  and,  if  the 
objectionable  feature  of  the  legislation  of  5 Geo.  Y.  ch.  45,  referred 
to  by  the  Lord  Chancellor,  is  not  present  in  the  Act  now  in  ques- 
tion, in  my  opinion  it  is  not  ultra  vires. 

The  important  differences  between  the  two  Acts  are : that  the 
Act  of  1915  gave  to  the  Minister  of  Education,  if  in  his  opinion 
there  was  a failure  to  comply  with  the  provisions  of  the  Act, 
having  obtained  the  approval  of  the  Lieutenant-Governor  in 
Council,  the  power  to  appoint  a Commission  and  to  vest  in  it  the 
powers  of  the  School  Board,  including  the  right  to  deal  with  and 
administer  its  rights,  properties,  and  assets,  and  to  suspend  or 
withdraw  all  or  any  of  the  rights,  powers,  and  privileges  of  the 
Board,  and  whenever  he  might  think  it  desirable  to  do  so  to  restore 
them  or  any  part  of  them  and  to  revest  them  in  the  Board;  while 
the  Act  in  question  gives  the  right  to  appoint  a commission  only 
when  the  Board,  in  fact,  neglects  or  refuses  to  conduct  the  schools 
under  its  control  according  to  law;  and  the  provision  as  to  the 
restoration  to  the  Board  of  the  conduct  and  management  of  the 
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schools  is,  that  they  shall  be  restored  by  the  Minister  of  Education 
whenever  it  shall  appear  that  the  schools  will  be  conducted  by  the 
Board  according  to  law. 

Another  difference  is,  that  the  Act  in  question  provides  by  sec. 
4 that : — 

“if  any  question  arises  as  to  whether  the  circumstances  justify 
the  appointment  or  the  continuance  of  a Commission  it  shall  be 
determined  on  summary  application  to  the  Supreme  Court  at 
Toronto.” 

It  is  contended  by  counsel  for  the  School  Board  that  the  power 
of  the  Minister  of  Education  to  appoint  a Commission  is  the  same 
as  it  was  under  the  previous  Act,  and  that  it  is  only  after  a Com- 
mission has  been  appointed,  and  it  has  taken  possession  of  the 
schools  and  their  property,  and  actually  begun  the  conduct  of 
the  schools  and  the  administration  of  their  property,  that  resort  can 
be  had  to  the  provisions  of  sec.  4. 

With  that  contention  I do  not  agree.  It  is  only  if  and  when  the 
Board  neglects  or  refuses  to  conduct  the  schools  under  its  control 
according  to  law  that  the  power  to  appoint  a Commission  arises; 
and  any  attempt  or  threat  to  appoint  or  the  appointment  of  a 
Commission,  when  the  facts  do  not  justify  the  appointment, 
would  be  an  unlawful  act,  and  the  doing  of  it  or  the  acting  of  a 
Commission  so  appointed  could  be  restrained  by  injunction,  just 
as  any  other  unlawful  act  may  be. 

It  was  also  contended  that  it  is  only  when  it  appears  to  the 
Minister  that  the  schools  will  be  conducted  by  the  Board  according 
to  law  that  the  conduct  and  management  of  the  schools  are  to  be 
restored  by  the  Minister.  I do  not  so  understand  sec.  3 ; it  is  by  it 
made  the  duty  of  the  Minister  to  restore  when  it  appears — not 
appears  to  him,  but,  in  fact,  appears — that  the  schools  will  be 
conducted  by  the  Board  according  to  law;  and  that  duty,  like  any 
other  duty,  may  be  enforced  by  the  law. 

The  use  of  the  words  “ shall  appear”  was  evidently  thought 
to  be  an  accurate  expression  to  be  used  in  fixing  the  time  when  the 
restoration  is  to  take  place,  because  the  Commission  and  not  the 
Board  would  be  in  possession  when  the  right  to  restoration  would 
arise,  and  what  in  effect  the  section  provides  is,  that,  whenever 
there  exists  an  honest  intention  on  the  part  of  the  Board  to  con- 
duct the  schools,  if  the  conduct  and  management  of  them  are 
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restored  to  it,  according  to  law,  the  right  to  have  them  restored 
arises,  and  that  right  is  not  dependent  on  the  view  of  the  Minister 
as  to  whether  the  honest  intention  exists,  but  upon  whether  or 
not  it,  in  fact,  exists;  and  I am  inclined  to  think  that,  if  a Board 
which  honestly  intended  to  conduct  its  schools  according  to  law 
should  express  that  intention  to  the  Minister,  and  require  him  to 
restore  to  it  the  conduct  and  management  of  its  schools,  he  would 
be  bound  to  restore  them — and,  if  he  refused  to  do  so,  the  right  of 
the  Board  might  be  enforced  by  mandamus. 

But,  however  that  may  be,  X see  nothing  in  sec.  4 which  is 
open  to  objection. 

The  expression  “ continuance  of  a Commission”  is  not,  I think, 
well  chosen,  but  what  is  plainly  meant  is,  that,  where  the  Minister 
and  the  Board  differ  as  to  whether  the  condition  upon  which  the 
right  to  have  the  conduct  and  management  of  the  schools  restored 
to  the  Board  exists,  there  shall  be  the  easy  and  speedy  way  for 
determining  the  matter  in  dispute  which  sec.  4 provides. 

The  provisions  of  the  Act  in  question  are  not,  in  my  opinion, 
open  to  the  objection  which  was  held  to  be  fatal  to  the  validity  of 
the  earlier  Act,  but  are  intra  vires  the  Legislature  by  which  they 
were  enacted. 

Even  if  it  were  not  as  clear  as  I think  it  is  that  the  effect  of  the 
decision  of  the  Judicial  Committee  is  not  to  declare  that  it  is  not 
competent  for  the  Legislature  to  meet  such  conditions  as  exist  in 
the  case  of  these  Ottawa  schools,  by  providing  for  the  suspension 
of  the  powers  of  the  Board  if  and  while  it  refuses  to  obey  the  law 
and  insists  upon  conducting  the  schools  under  its  charge  in  de- 
fiance of  the  law,  I would  decline  to  take  the  responsibility  of 
holding  that  where  such  conditions  exist  the  Legislature  is  power- 
less to  provide  an  effective  remedy  for  ensuring  that  the  schools 
shall  be  conducted  according  to  law  and  for  securing  to  those 
Separate  School  supporters  who  are  desirous  that  the  law  should 
be  obeyed  the  privileges  which  they  are  entitled  to  enjoy  under  the 
provisions  of  the  British  North  America  Act — always  provided 
that,  where  the  remedy  is  the  suspension  of  the  powers  of  the 
Board,  that  suspension  is  to  continue  only  so  long  as  the  purpose 
and  intention  to  disobey  the  law  exist. 

The  consequences  of  giving  effect  to  the  contention  of  counsel 
for  the  Board  would  be  destructive  of  the  Separate  School  system. 
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It  would  mean  th^t  a School  Board,  whenever  it  chooses  to  do  so, 
may  conduct  the  schools  under  its  control  and  management  as  it 
pleases;  it  may  teach  in  them  what  it  pleases  and  teach  it  as  it 
chooses;  it  may  refuse  to  appoint  or  employ  qualified  teachers 
and  may  employ  and  pay  unqualified  ones;  and,  so  long  as  the 
majority  of  the  supporters  of  the  schools  approve  of  what  the 
Board  does,  there  would  be  open  no  effective  remedy  for  these 
abuses  or  effective  means  for  securing  to  a minority  desirous  of 
having  the  schools  conducted  according  to  law,  its  right  to  have 
them  so  conducted.  If  it  were  attempted  to  dissolve  the  corpora- 
tion, the  same  objection  that  is  now  urged  would  be  raised;  and, 
if  the  Board’s  contention  is  well-founded,  such  a step  would  be  a 
violation  of  the  rights  of  the  supporters  of  the  schools:  to  remove 
the  members  of  the  Board  from  office  would  be  a useless  thing  to 
do,  for  their  places  would  be  filled  by  others  who  would  follow  the 
course  that  their  predecessors  had  followed;  and  resort  to  the  ord- 
inary machinery  and  process  of  the  Courts  would  afford  no  effec- 
tive remedy;  and,  while  the  schools  were  being  conducted  in  de- 
fiance of  the  law,  the  Board  would  go  on  exercising  the  power  of 
levying  taxes  which  it  possesses,  for  the  support  of  schools  which 
were  being  unlawfully  conducted,  and  levying  these  taxes  not  only 
from  those  who  approve  of  what  is  being  done  but  from  those  who 
are  opposed  to  its  being  done.  A minority  that  does  not  approve 
may,  no  doubt,  withdraw  from  supporting  Separate  Schools  and 
become  Public  School  supporters,  but  to  compel  them  to  do  this 
would  be  to  deprive  them  of  the  privilege  they  hold  dear  of  sending 
their  children  to  schools  in  which  religious  instruction  according 
to  the  tenets  of  the  Roman  Catholic  Church  will  be  imparted  to 
them  as  part  of  their  education,  instead  of  sending  them  to  the 
Public  Schools  and  contributing  to  the  support  of  those  schools. 
It  must  be  borne  in  mind  that  in  urban  municipalities  a minority 
cannot  withdraw  and  set  up  Separate  Schools  conducted  and  man- 
aged by  trustees  chosen  by  themselves,  for  all  the  schools  in  such 
municipalities  are  controlled  and  managed  by  one  Board  chosen 
by  the  Separate  School  supporters  of  the  municipality. 

I decline,  unless  compelled  to  do  so  by  a decision  which  is 
binding  on  this  Court,  to  hold  that  a system  so  unworkable,  and 
in  my  opinion  so  unfair,  has  been  fastened  upon  the  people  of 
Ontario  by  the  British  North  America  Act;  and,  in  my  judgment, 
no  such  decision  has  yet  been  pronounced. 
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I would,  for  these  reasons,  answer  in  the  affirmative  the 
question  referred. 

Maclaren  and  Magee,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A. : — I concur  in  the  judgment  of  my  Lord  the 
Chief  Justice,  which  I have  had  the  advantage  of  perusing,  and 
agree  that  the  expressions  used  in  the  judgment  in  the  earlier  case, 
Ottawa  Separate  Schools  Trustees  v.  Ottawa  Corporation,  [1917] 
A.C.  76,  32  D.L.R.  10,  must  be  treated  as  having  been  carefully 
weighed  and  not  to  be  pressed  beyond  their  plain  import.  To  carry 
them  further  would  have  very  serious  consequences;  and  this 
Court,  being  fully  apprised  of  the  situation,  should  be  careful  not 
to  read  into  that  judgment  anything  not  actually  decided  by  it. 

The  right  and  privilege  dealt  with  by  the  Judicial  Committee 
was  that  of  electing  trustees  and  through  them  managing  the 
Separate  Schools.  That  the  trustees  so  chosen  were  bound  to 
manage  the  schools  in  accordance  with  the  law  is  demonstrated  by 
the  result  of  Ottawa  Separate  Schools  Trustees  v.  Mackell,  [1917] 
A.C.  62,  32  D.L.R.  1. 

The  Judicial  Committee  point  out  that  the  trustees,  if  they 
refuse  to  comply  with  the  regulations  and  thus  violate  their  duty, 
are  amenable  to  process  of  attachment.  But,  if  that  remedy  was 
enforced,  the  right  to  manage  in  accordance  with  the  law  would 
still  remain  with  the  class  for  whose  benefit  the  school  was  estab- 
lished, notwithstanding  the  default  of  its  agents.  It  was,  therefore, 
the  substitution — indefinite  in  point  of  time  and  depending  for 
its  cessation  upon  the  uncontrolled  view  of  a designated  Min- 
ister— of  a nominated  Board  in  place  of  the  elective  body  pro- 
vided by  the  original  statute,  that  determined  the  case  adversely 
to  the  Commission.  The  right  and  privilege  of  establishing  and 
managing  schools  was,  so  far  as  the  class  was  concerned,  exercised 
by  the  election  of  trustees  through  whom  that  establishment  and 
management  were  to  be  carried  out.  It  seemed  to  their  Lordships' 
that  the  right  and  privilege  so  to  be  exercised  was  prejudicially 
affected  even  though  the  elected  trustees  refused  to  exercise  that 
part  of  the  right  which  it  was  their  duty  to  perform.  And  this 
was  so  because,  as  I understand  the  judgment,  the  substitution 
effected  by  the  statute  was  so  complete  as  to  eliminate,  for  a pos- 
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sibly  indeterminate  period,  the  underlying  right,  and  was  not 
limited  to  supplying  an  interim  method  for  performing  the 
neglected  duty. 

The  present  statute  appears  to  avoid  that  difficulty;  and,  while 
not  couched,  as  is  pointed  out  by  my  Lord  the  Chief  Justice,  in 
language  absolutely  incapable  of  being  criticised,  it  is,  I think, 
reasonably  clear  and  definite  in  avoiding  the  vice  of  the  earlier 
enactment. 

It  seems  to  have  been  considered  by  the  Judicial  Committee 
that  if  the  trustees  and  their  supporters  failed  “to  observe  the 
duties  incident  to  the  rights  and  privileges  created  in  their  favour 
the  result  is  that  the  children  of  Roman  Catholic  parents  are  under 
obligation  to  attend  the  common  schools,  and  thus  lose  the 
privileges  intended  to  be  reserved  in  their  favour  under  provi§ion 
1 of  sec.  93  of  the  British  North  America  Act,  1867”  ([1917]  A.C. 
at  p.  82).  This  conclusion,  however,  leaves  out  of  consideration 
the  position  created  by  the  school  legislation  now  in  force  in  this 
Province.  The  children  of  Roman  Catholic  parents  have  no 
statutory  right  to  attend  the  Public  Schools.  That  right  is 
confined,  by  sec.  6 of  the  Public  Schools  Act,  R.S. 0^1914,  ch.  266, 
to  the  children  of  supporters  of  the  Public  Schools,  for  whom  alone 
Public  School  trustees  are  obliged  to  provide  accommodation. 
(See  sec.  73,  clause  ( d )).  And  the  Truancy  Act,  R.S.O.  1914,  ch. 
274,  gives  no  right  to  attend  Public  Schools  to  children  of  Separate 
School  supporters. 

When  Separate  Schools  are  once  established,  the  supporters  of 
Public  and  Separate  Schools  are  segregated  for  the  purpose  of 
taxation  in  support  of  each  class  of  schools,  and  it  would  create 
confusion  worse  confounded,  both  in  regard  to  the  physical 
accommodation  of  the  children  and  in  the  collection  of  rates  and 
taxes  for  establishing  and  maintaining  these  different  schools,  if 
children  of  Separate  School  supporters  attempted  to  attend  the 
Public  Schools,  already  filled  to  overflowing. 

The  system  adopted  by  the  Legislature  enables  the  supporters 
of  Separate  Schools  to  exempt  themselves  from  Public  School 
taxes  by  a notice,  if  given  before  the  1st  March  in  any  year. 
When  once  that  is  done,  it  is  not  possible  for  a Separate  School 
supporter  to  enable  his  child  to  attend  a Public  School  unless  he 
elects,  by  formal  notice  given  to  the  clerk  of  the  municipality 
before  the  second  Wednesday  in  the  following  January,  to  abandon 
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the  support  of  a Separate  School  and  to  become  a supporter  of  a 
Public  School.  ' And,  while  this  notice  also  allows  him  to  escape  the 
tax  for  the  futu're  maintenance  of  the  Separate  Schools,  it  does  not 
exempt  him  from  liability  for  that  imposed  before  his  withdrawal, 
nor  from  his  share  of  any  debenture  or  mortgage  debt  incurred 
for  the  purchase  of  a site  and  the  erection  of  a school  while  he  was 
a Separate  School  supporter. 

While,  therefore,  their  children  are  not  free  to  attend  Public 
Schools,  nor  Public  School  trustees  bound  to  provide  for  them, 
the  Separate  School  supporters  themselves  are  unable  to  escape 
from  the  rates,  and  are-actually  finding  the  money  which  is  being 
spent  in  paying  unqualified  teachers  and  in  other  illegal  ways. 
Such  a situation  requires  a remedy  in  the  interest  of  all  concerned. 
A solution  of  the  serious  difficulty,  created  by  the  refusal  of  elected 
trustees  to  conform  to  their  statutory  duties,  through  the  appoint- 
ment of  a statutory  body  charged  with  administration,  only  during 
the  period  of  contumacy,  cannot,  in  my  view,  if  proper  safeguards 
are  provided  for  the  resumption  by  the  trustees  of  their  functions, 
when  they  are  ready,  in  good  faith,  to  carry  them  out,  prejudicially 
interfere  with  a right  which  carries  with  it  the  obligation  of  con- 
formity with  the  law. 

Ferguson,  J.A. : — The  Province  has  a right  to  regulate  the 
conduct  and  management  of  Separate  Schools — Ottawa  Separate 
Schools  Trustees  v.  Mackell,  [1917]  A.C.  62,  32  D.L.R.  1 — but  not  to 
enact  legislation,  the  effect  or  form  of  which  is  to  deprive,  or  confer 
on  the  Minister  of  Education  power  to  deprive,  Separate  School 
supporters  of  the  right  and  privilege  which  they  enjoyed  at  Con- 
federation of  electing  trustees  with  power  to  manage  their  Separate 
Schools  according  to  law:  Ottawa  Separate  Schools  Trustees  v.  Ottawa 
Corporation,  [1917]  A.C.  76,  32  D.L.R.  10. 

Counsel  for  the  Attorney-General  submits:  that  the  fatal 
objection  to  the  legislation  of  1915  was,  that  it  permitted  the  right 
and  privilege  of  the  Separate  School  supporters  to  manage  their 
denominational  schools  to  be  withdrawn,  not  temporarily,  but  in 
such  a manner  and  to  such  an  extent  that  the  withdrawal  might 
possibly  amount  to  a total  extinction  of  the  right  and  privilege. 
It  seems  plain  that  the  Act  of  1915  gave  to  the  Minister  of  Educa- 
tion a discretion  not  only  as  to  when  he  might  name  Commissioners 
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with  power  to  assume  control  of  the  schools,  but  also  gave  him  the 
power,  in  the  exercise  of  his  uncontrolled  discretion,  to  say  when 
the  management  should  be  restored,  thus  conferring  on  him  not 
merely  a power  to  declare  and  effect  a temporary  suspension,  but 
the  power  to  withdraw  at  and  during  his  pleasure  the  right  and 
privilege  enjoyed  by  the  class.  The  words  of  that  Act  (5  Geo.  V. 
ch.  45,  sec.  3)  were: — 

“ If,  in  the  opinion  of  the  Minister  of  Education,  the  said  Board 
fails  to  comply  ...  he  shall  have  power  ...  to  suspend 
or  withdraw  . . . and  whenever  he  may  think  desirable  to 

restore  . . .” 

While  there  was  nothing  in  the  Act  of  1915  to  interfere  with  or 
restrain  the  exercise  of  the  Minister’s  discretion  and  power  in 
assuming  or  in  letting  go  of  control,  there  is  in  the  Act  of  1917, 
both  limitation  and  restraint.  Under  the  Act  of  1917,  the  Min- 
ister’s power  does  not  accrue  till  the  School  Board  does  in  fact 
neglect  or  refuse  to  conduct  the  schools  according  to  law,  and  his 
power  and  control  ends  when  in  fact  the  Board  will  conduct  the 
schools  according  to  law,  and  the  Act  provides  that  these  questions 
of  fact  are,  in  case  of  dispute,  to  be  settled  by  the  Supreme  Court, 
and  there  is  also  in  the  Act  a peremptory  requirement  of  restora- 
tion of  control  so  soon  as  these  facts  are  established.  The  words 
of  the  Act  of  1917  are: — 

“Whenever  the  said  Board  shall  neglect  or  refuse  to  con- 
duct . . . according  to  law  the  Minister  . . . may 

appoint  a Commission  . . . The  Commission  may  take  pos- 
session . . . and  exercise  . . . the  rights  ...  of 

the  Board  . . . Conduct  ...  of  .the  schools  shall  be 
restored  . . . whenever  . . . the  schools  will  be  con- 
ducted . . . according  to  law.  . . . Any  question  . . . 

shall  be  determined  on  . . . application  to  the  Supreme 

Court  . . 

In  my  opinion,  the  Act  of  1917  differs  in  pith  and  substance, 
as  well  as  in  form,  from  the  Act  of  1915,  declared  by  the  Judicial 
Committee  of  the  Privy  Council  to  be  ultra  vires. 

Counsel  for  the  Separate  School  Board  submits  that,  while  it 
may  have  been  established  by  the  Mackell  case  that  the  Province 
has  a limited  right  to  regulate  the  conduct  and  management 
of  the  Separate  Schools,  it  is  established  by  the  Ottawa  Corporation 
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case  (supra)  that  the  Province  may  only  enforce  its  regulating 
legislation  by  process  in  the  nature  of  injunction  or  attachment. 
In  his  written  argument  he  says: — 

“The  Board  of  Trustees  and  the  trustees,  qua  trustees,  are 
amenable  only : — 

“1st.  To  the  Roman  Catholic  Separate  Schools  ratepayers  of 
the  City  of  Ottawa,  who  elected  them  and  can  defeat  them. 

“2nd.  To  the  Courts,  which  may  compel  the  Board  and  the 
members  thereof,  by  mandatory  injunction,  to  perform  any  duty 
in  which  they  may  have  failed,  and  that  by  (a)  imprisonment, 
(6)  personal  condemnation  to  pay  any  damages  resulting  from 
their  alleged  misconduct,  (c)  the  imposition  of  fines  and  penalties 
prescribed  by  the  School  Laws. 

‘'But,  as  such  trustees,  they  are  not  amenable  to  the  Legislature. 

“If  a corporation  or  a trustee  fails  or  neglects  to  perform  its 
or  his  duty  or  obligation  according  to  law,  the  remedy  consists  in 
compelling  such  corporation  or  trustee  to  perform  such  duty  or 
obligation  according  to  law.  It  does  not  lie  in  depriving  the  corpor- 
ation or  the  trustee  of  all  its  or  his  rights,  privileges,  powers,  and 
duties. 

“With  regard  to  educational  matters,  the  Provincial  Legis- 
lature is  always  subject  to  the  restriction  or  limitation  of  provision 
1 of  sec.  93  of  the  British  North  America  Act,  in  this,  that  such 
legislation  must  not  prejudicially  affect  any  right  or  privilege  with 
regard  to  denominational  schools,  under  pain  of  complete  nullity. 

“The  Privy  Council  has  held  that  the  right  or  privilege  to 
conduct  schools  and  manage  the  property  thereof  is  a right  or 
privilege  which  cannot  be  taken  away  and  entrusted  to  others 
without  prejudicially  affecting  the  right  or  privilege  of  Roman 
Catholic  Separate  School  supporters  guaranteed  by  the  British 
North  America  Act. 

“The  limitation  imposed  on  the  Legislature  by  provision  1 
of  sec.  93,  British  North  America  Act,  1867,  is,  of  course,  equally 
binding  on  the  Courts.  Whilst  in  the  case  of  any  corporation, 
municipal,  joint  stock,  or  other,  the  Courts  may  make  an  order  to 
dissolve,  wind  up,  or  for  a receiver,  temporarily  or  permanently, 
or  any  other  order  with  regard  to  the  conduct  of  such  corporation 
or  administration  of  its  property,  it  is  pot,  since  the  judgment  of 
the  Privy  Council,  open  to  urge  that  such  an  order  could  now  be 
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made  by  the  Courts  with  regard  to  the  Board  or  the  schools  in 
question.” 

I have  quoted  this  argument  at  length,  in  order  that  we  may 
have  before  us  just  what  the  issue  is  between  the  parties  in  refer- 
ence to  the  construction  of  the  Act  submitted  for  our  consideration. 
I take  the  effect  of  the  foregoing  argument  to  be  that,  while  the 
Province  is  authorised  to  suppress  rebellion  in  the  Separate  Schools, 
it  has  not  power  to  follow  that  up  by  disqualifying  the  trustees, 
and,  thereupon,  by  taking  control  and  carrying  on  the 
schools  even  temporarily,  if  in  so  doing  its  legislation  in  any  way 
effects  or  supersedes  the  right  and  privilege  of  the  Separate  School 
supporters  to  manage  their  schools.  It  is  a question  of  construc- 
tion; and,  after  carefully  considering  the  Act  in  the  light  of  Mr. 
Belcourt’s  argument,  I would  not  construe  the  Act  as  transgressing 
the  limitations  claimed  by  Mr.  Belcourt  in  the  foregoing  sub- 
missions. 

As  I see  it,  the  question  is,  does  this  legislation  of  1917,  in  form 
or  in  effect,  take  away  or  supersede  the  right  of  the  Separate 
School  supporters  to  elect  and  maintain  in  office,  and  to  have  their 
schools  and  school  property  managed  by,  elected  trustees  who  do 
and  will  conduct  and  manage  the  schools  according  to  law,  or  does 
it  simply  restrain  these  trustees  from  acting  while  they  persist  in 
refusing  so  to  conduct  the  schools,  and  follow  that  declaration  up 
by  providing  for  the  interim  preservation  of  the  property  and  busi- 
ness of  the  Separate  School  supporters,  during  th£  time  that  the 
elected  trustees,  by  their  refusal  to  act  according  to  law,  render 
themselves  unable  to  exercise  the  powers  of  the  office  of  trustee? 

By  the  joint  effect  of  the  decisions  of  the  Judicial  Committee 
of  the  Privy  Council  in  the  Mackell  and  Ottawa  Corporation 
cases,  the  power  of  the  Province  to  regulate  is  subject  to  the  re- 
striction that  the  carrying  out  of  the  regulations  is  placed  in  the 
hands  of  elected  trustees.  This  must  mean  legally  qualified  trustees. 
The  right  of  the  Province  is  limited  to  regulating;  the  right  of  the 
class  to  managing  according  to  law.  The  trustees  elected  owe  to 
the  class  and  to  the  Province  the  duty  to  manage  according  to  law, 
and  a violation  of  that  duty  may  be  restrained  by  injunction  and 
punished  by  attachment;  but  it  would  appear  that,  in  the  opinion 
of  the  Legislature,  these  remedies  have  proven  inadequate,  and 
I read  the  legislation  submitted  for  our  consideration  as  an  Act 
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to  provide  more  adequate  remedies.  I do  not  read  the  Act  as 
school  legislation,  under  sec.  93  of  the  British  North  America  Act, 
creating  a new  limitation  upon,  or  as  suspending,  withdrawing, 
or  interfering  with,  the  right  and  privilege  of  the  Separate  School 
supporters  to  have  their  denominational  schools  managed  by  a 
Board  elected  by  themselves.  I consider  and  would  construe  the 
Act  as  legislation  under  sec.  92,  and  as  enacting  only  that  the 
elected  trustees  by  their  own  voluntary  illegal  acts 
disqualify  themselves  from  acting  as  trustees  while  they  con- 
tumaciously refuse  to  act  according  to  law,  and  that,  by  thus 
acting,  they  create  a condition  of  affairs  wherein  the  Separate 
School  supporters  have  not  in  office  persons  able  and  qualified  in 
the  eyes  of  the  law  to  act  as  their  agents  and  trustees.  As  a result 
of  these  voluntary  and  illegal  acts  of  the  persons  elected  to  be 
trustees,  and  their  consequent  inability  to  act  as  such,  the  trust 
estate  is  without  managers.  If  this  condition  existed  in  refer- 
ence to  the  property  and  business  of  an  ordinary  corporation,  the 
Courts  of  this  Province  would,  on  application,  appoint  receivers 
and  managers  to  preserve  for  the  cestuis  que  trust  their 
property,  business,  and  rights,  until  the  same  could  be  handed  over 
to  duly  appointed  and  qualified  trustees. 

No  adequate  machinery  can  be  provided  by  the  Courts  for 
carrying  on  and  conducting  the  business  of  a public  body  such  as  a 
Separate  School  Board;  and,  in  the  absence  of  such  machinery, 
no  effective  order  could  be  made;  this  Act  purports  to  furnish 
the  machinery;  but,  instead  of  leaving  to  the  Courts  the  appoint- 
ment of  such  receivers  and  managers,  it  provides  that  they  may  be 
appointed  by  the  Minister  of  Education;  the  jurisdiction  and  right 
of  the  Minister  being  limited  to  appointing  and  authorising  the 
receivers  and  managers  to  take  control  only  when  a certain  con- 
dition has  in  fact  arisen,  not  when  in  his  opinion  it  has  arisen  or 
it  is  just  and  equitable. 

The  legislation  empowers  the  receivers  and  managers  appointed 
by  the  Minister  to  perform  the  duties  of  their  office  during  such 
time  only  as  the  Separate  School  supporters  fail  to  provide  a 
Board  of  trustees  qualified  and  willing  to  manage  the  schools 
according  to  law. 

For  these  reasons,  I am  of  the  opinion  that  the  legislation  now 
submitted  for  our  consideration  is  in  essence  and  in  form  an  Act 


XLI.] 


ONTARIO  LAW  REPORTS. 


275 


to  provide  means  of  conducting  the  Ottawa  Separate  Schools,  and 
of  preserving  and  administering  their  property  and  revenues, 
during  such  time  only  as  the  Separate  School  supporters  shall  fail 
effectively  to  exercise  their  right  and  privilege,  i.e.,  during  such 
time  as  there  are  not  in  office  duly  qualified  trustees  willing  and 
thus  able  to  perform  their  duties,  and  is  in  pith  and  substance  an 
Act  to  provide  more  adequate  remedies  and  protection  for  the 
Separate  School  supporters  injuriously  affected  by  the  wrongful 
acts  of  the  persons  chosen  by  them  as  their  agents,  and  that  the 
legislation  does  not  transgress  the  limits  claimed  by  counsel  for 
the  School  Board,  and  is  not  open  to  the  criticism  directed  to  the 
legislation  of  1915,  of  creating  what  is  or  what  might  be  an  effective 
instrument  to  deprive  the  Separate  School  supporters  of  their 
rights  and  privileges. 

Were  I of  the  opinion  that  the  legislation  of  1917  did  in  fact 
transgress  the  limits  claimed  by  Mr.  Belcourt,  and  did  provide  for 
a temporary  suspension  of  or  interference  with  the  right 
of  the  Separate  School  supporters  to  enjoy  and  maintain 
denominational  schools  managed  by  trustees  elected  by  themselves, 
I would  not  be  prepared,  in  the  absence  of  binding  authority,  to 
say  that  such  an  Act,  the  purpose  and  essence  of  which  is  to 
enforce  regulating  legislation  which  it  has  been  established  the 
Province  has  the  right  to  enact,  was  ultra  vires  of  the  Provincial 
Legislature;  and,  for  the  reasons  stated  in  the  opinions  of  my  Lord 
the  Chief  Justice  and  my  brother  Plodgins,  with  which  I agree, 
I do  not  read  the  pronouncement  of  the  Judicial  Committee,  in 
the  Ottawa  Corporation  case  (supra)  as  having  decided  that  it  is 
not  within  the  power  of  the  Legislature  of  Ontario  to  enact  such 
legislation  as  is  necessary  for  the  administration  of  justice  in  the 
Province,  and  the  protection  of  the  property  and  civil  rights  of  the 
Separate  School  supporters  and  of  every  member  of  that  class, 
whether  of  the  majority  or  minority  in  the  class,  against  the  wrong- 
doing of  their  agents- and  trustees:  see  the  British  North  America 
Act,  sec.  92,  provisions  13  and  14. 
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Re  Elliot. 

Executors — Borrowing  Money  for  Necessary  Expenditures — Mortgage  of  Part 
of  Estate — Order  Authorising — Payment  of  Succession  Duties — Expendi- 
tures for  Repairs , Permanent  Improvements,  and  Purchase  of  Tenant’s 
Trade-fixtures — Allowance  on  Passing  of  Executors’  Accounts — Will — 
Repairs  to  he  Paid  for  out  of  Income — Dilapidations  Existing  before  Death 
of  Testator — Apportionment  of  Expenditures  between  Income  and  Capital 

By  his  will  the  testator  appointed  executors  and  directed  that  the  income  of 
his  estate,  until  the  period  of  distribution,  which  was  not  to  be  later  than 
10  years  after  his  death,  after  paying  all  expenses  for  upkeep,  taxes,  and 
repairs,  and  all  other  necessary  expenses,  should  be  used  and  expended 
by  his  wife  in  maintaining  a home  for  herself  and  their  children,  and  in 
the  support,  maintenance,  and  education  of  the  children,  and  that,  when 
the  period  of  distribution  arrived,  the  corpus  of  the  estate  should  be  divided 
between  his  wife  and  his  three  children — two-thirds  in  equal  portions 
among  the  children  and  one-third  to  his  wife  absolutely: — 

Held,  that  an  order  was  properly  made  by  a Judge  of  the  Supreme  Court, 
upon  the  application  of  the  executors,  authorising  them  to  borrow,  or  the 
security  of  a mortgage  of  the  testator’s  hotel  property,  $21,000,  which  was 
required  to  pay  succession  duties,  a small  sum  advanced  by  the  executors, 
an  existing  mortgage  on  the  property,  and  the  executors’  commission  up 
to  the  time  of  the  application. 

Held,  also,  on  appeal  from  an  order  made  by  the  Judge  of  a Surrogate  Court 
on  the  passing  of  the  executors’  accounts,  allowing  expenditures  made  by 
them  for  repairs  and  permanent  improvements  and  in  the  purchase  of  trade- 
fixtures  from  an  outgoing  tenant  of  the  hotel  property,  that  these  expendi- 
tures should  not  have  been  made  without  the  sanction  of  the  Court;  but 
authority  would  have  been  given  by  the  Court,  upon  proper  terms,  if  the 
executors  had  applied  under  the  Settled  Estates  Act. 

In  re  Freman , [1898]  1 Ch.  28,  33,  and  In  re  Hotchkys  (1886),  32  Ch.  D.  408, 
applied  and  followed. 

The  burden  of  these  expenditures  should  be  apportioned  between  income 
and  capital  in  accordance  with  the  rule  in  In  re  Freman. 

As,  by  the  terms  of  the  will,  repairs  were  to  be  paid  for  out  of  income,  any 
want  of  repair  arising  after  the  death  of  the  testator  must  be  made  good 
out  of  income,  but  this  did  not  extend  to  dilapidation  existing  at  the 
time  of  death. 

Brereton  v.  Day,  [1895]  1 I.R.  518,  and  Re  Smith,  Bull  v.  Smith  (1901),  84 
L.T.R.  835,  17  Times  L.R.  588,  followed. 

An  appeal  by  Edward  John  Elliot  from  an  order  of  the  Judge 
of  the  Surrogate  Court  of  the  County  of  York,  dated  the  28th 
June,  1917,  on  passing  the  accounts  of  the  executors  of  the  will 
of  John  S.  Elliot,  deceased,  and  from  an  order  of  Britton,  J.,  dated 
the  18th  June,x  1917,  allowing  the  executors  to  mortgage  the 
real  estate  for  $21,000. 

By  his  will  and  a codicil  to  it,  the  testator  appointed  his 
wife  and  the  Toronto  General  Trusts  Corporation  his  executors, 
and  directed  that  the  income  of  his  estate,  until  the  period  of  . 
the  distribution  of  his  estate,  which  was  not  to  be  later  than  10 
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years  from  the  date  of  his  decease,  after  paying  all  expenses  for 
upkeep,  taxes,  repairs,  and  other  necessary  expenses,  be  used 
and  expended  by  his  wife  in  maintaining  a home  for  herself  and 
their  children,  and  in  the  support,  maintenance,  and  education 
of  the  children,  and  that,  when  the  period  of  distribution  arrived, 
the  corpus  of  the  estate  should  be  divided  between  his  wife  and  his 
three  children — two-thirds  in  equal  portions  between  the  children 
and  one-third  to  his  wife  absolutely. 

The  order  of  Britton,  J.,  was  made  on  the  application  of 
the  executors,  and  it  authorised  them  to  borrow,  on  the  security 
of  a mortgage  of  the  testator’s  hotel  property,  the  sum  of  $21,000, 
which  was  required  to  pay:  (1)  succession  duties;  (2)  some  small 
advances  which  had  been  made  by  the  Toronto  General  Trusts 
Corporation,  amounting  to  about  $300 ; (3)  an  existing  mortgage 
on  the  property;  and  (4)  the  executors’  commission,  on  passing 
their  accounts  and  administering  the  estate  up  to  the  time  of  the 
application;  and  the  order  provided  for  the  application  of  the 
money  borrowed  for  these  purposes. 

November  14.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A.,  and  Rose,  J. 

Grayson  Smith,  for  the  appellant,  argued  that  the  order  of 
Britton,  J.,  should  not  have  been  made;  and  that  the  order  of 
the  Judge  of  the  Surrogate  Court  should  have  directed  that  the 
! expenditures  for  repairs  and  improvements  and  for  the  purchase 
of  trade-fixtures  be  charged  against  income,  as  they  were  properly 
• payable  by  the  tenant  for  life.  Expenditure  for  the  erection  of 
a building  wcrnld  be  a different  thing:  In  re  Redding,  [1897]  1 Ch. 
876;  Drake  v.  Trefusis  (1875),  L.R.  10  Ch.  364;  Vine  v.  Raleigh, 

[ [1891]  2 Ch.  13,  26.  It  is  a question  of  the  construction  of  the 
; will,  which  overrides  the  Settled  Estates  Act.  In  a case  under 
! the  Act,  the  necessary  directions  would  be  given  by  the  Court. 

C.  J.  Holman,  K.C.,  for  the  executors  and  the  widow  of  the 
i testator,  respondents,  referred  to  In  re  Earl  of  Stamford  and 
| Warrington,  [1916]  1 Ch.  404;  Re  Smith,  Bull  v.  Smith  (1901),  84 
L.T.R.  835;  Cooke  v.  Cholmondeley  (1858),  4 Drew.  326;  Kinnersley 
v.  Williamson  (1870),  39  L.J.  Ch.  788;  Brereton  v.  Day,  [1895] 
1 I.R.  518;  Crowe  v.  Crisford  (1853),  17  Beav.  507;  Conway 
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Fenton  (1888),  40  Ch.  D.  512;  In  re  Earl  of  Lisburne’s  Settled 
Estates , [1901]  W.N.  91;  In  re  Freman,  [1898]  1 Ch.  28;  Kingham 
v.  Kingham , [1897]  1 I.R.  170.  The  order  of  Britton,  J., 
authorising  the  mortgage,  was  right,  and  should  be  affirmed: 
Burkett  v.  Spray  (1829),  1 Russ.  & My.  113;  In  re  Household 
(1884),  27  Ch.  D.  553;  In  re  Hotchkys  (1886),  32  Ch.  D.  408. 
He  also  referred  to  In  re  Bennett , [1896]  1 Ch.  778. 

W.  H.  W allbridge,  for  the  other  beneficiaries  under  the  will, 
respondents. 

Smith , in  reply,  argued  that  the  cases  cited  on  behalf  of  the 
respondents  were  applicable  to  a tenant  for  life,  while  the  case 
at  bar  depended  upon  the  construction  of  the  language  of  the 
will. 

December  10.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.  (after  setting  out  the  facts  as  above) : — The 
order  of  Mr.  Justice  Britton  was,  we  think,  properly  made.  Any 
question  as  to  the  application  of  the  payment  for  succession  duties 
will  be  dealt  with  on  the  passing  of  the  accounts  of  the  executors, 
but  it  was  proper  that  these  duties  should  be  paid  in  the  first 
instance  by  them. 

The  appeal  from  the  order  of  the  Judge  of  the  Surrogate 
Court  relates  to  expenditures  made  by  the  executors  for  repairs 
and  permanent  improvements  and  in  the  purchase  of  trade- 
fixtures  from  an  outgoing  tenant  of  the  hotel  property,  which 
was  owned  by  the  testator  at  the  time  of  his  decease,  the  nature 
of  which  I shall  afterwards  mention. 

No  question  is  raised  as  to  the  propriety,  of  making  those 
expenditures;  but  the  appellant  contends  that  they  should  be 
charged  against  income,  and  not,  as  the  learned  Judge  decided, 
against  capital. 

The  hotel  property  was,  at  the  time  of  the  death  of  the  tes-  | 
tator,  under  lease.  Upon  the  expiration  of  the  lease,  the  tenant 
offered  the  trade-fixtures  in  the  hotel,  which  belonged  to  him,  | 
for  sale.  Such  fixtures  were  necessary  for  the  hotel;  and,  if  they  j 
had  been  removed  by  the  tenant,  the  cost  of  replacing  them  i 
would  have  been  between  $1,500  and  $2,000;  and,  the  tenant  j 
being  willing  to  leave  them  in  the  hotel  if  he  were  paid  $690,  | 
the  executors,  deeming  it  to  be  for  the  benefit  of  the  inheritance,  j 
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as  it  no  doubt  was,  to  purchase  them  at  that  price,  purchased 
them  from  him;  and  this  sum  of  $690,  made  up  of  two  items  in 
the  executors’  account,  has  been,  as  I have  said,  charged  against 
capital.- 

The  expenditure  for  repairs  and  improvements  amounted  to 
$1,000.  These  repairs  and  improvements  were  made  in  order 
to  convert  a stable,  which  had  been  used  in  connection  with  the 
hotel,  into  a garage.  It  was  necessary  to  make  them  in  order 
to  procure  a tenant,  and  they  were  of  a permanent  character. 
By  the  terms  of  the  lease  which  was  entered  into,  provision  was 
made  for  making  them,  and  it  was  provided  that  the  executors 
should  contribute  $1,000  to  the  cost  of  them,  and  that  the  tenant 
should  pay  the  remainder  of  the  cost,  and  be  recouped  by  a de- 
duction of  $20  from  each  month’s  rent  until  he  should  have  been 
repaid  the  whole  of  his  expenditure. 

It  was  found  by  the  learned  Judge  that,  at  the  time  of  the 
; decease  of  the  testator,  the  premises  were  in  “a  considerable 
| state  of  dilapidation,”  and  part  of  this  expenditure  was  for 
repairs  which  were  necessary  on  that  account.  The  whole  of 
the  expenditure  did  not  exceed  $2,500,  and  it  is  found  by  the 
learned  Judge  that  it  was  necessarily  made  in  order  to  obtain  a 
tenant  at  a fair  rental. 

I do  not  think  that  the  executors  were  justified  in  purchasing 
j the  trade-fixtures  or  making  the  permanent  improvements  with- 
I out  having  obtained  the  sanction  of  the  Court;  but  I have  no 
doubt  that,  if  they  had  applied  under  the  Settled  Estates  Act  for 
authority  to  make  them,  the  authority  would  have  been  given  on 
proper  terms,  as  was  done  in  In  re  Freman,  [1898]  1 Ch.  28,  33, 
and  in  an  earlier  case  of  In  re  Hotchkys,  32  Ch.  D.  408. 

In  In  re  Freman , North,  J.,  held  that  the  right  thing  to  do 
| was  that  the  money  required  for  the  repairs  that  were  in  question 
! in  that  case  should  be  borne  by  the  capital,  but  the  tenant  for 
! life  would  have  to  keep  down  the  interest  on  that  capital;  that, 
if  the  money  were  taken  out  of  other  personal  estate,  the  tenant 
I for  life  would  get  so  much  less  income  because  that  investment 
! would  not  produce  income;  and  if,  on  the  other  hand,  the  money 
j were  borrowed  on  mortgage,  the  interest  on  the  mortgage  would 
have  to  be  kept  down  by  the  income,  and  the  income  of  the 
j tenant  for  life  would  be  reduced  by  the  provision  that  would 
have  to  be  made  to  keep  down  the  interest  on  the  mortgage. 
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In  the, Hotchkys  case  it  was  said  that  the  burden  of  repairing 
ought  to  be  thrown  upon  the  estate  in  such  a way  as  not  to  throw 
it  entirely  upon  the  tenant  for  life  or  upon  the  remainderman. 

Both  of  these  cases  were  cases  in  which  the  repairs  were 
necessary  in  consequence  of  want  of  repair  which  existed  at  the 
time  of  the  death  of  the  testator  under  whose  will  the  tenant 
for  life  and  the  remainderman  took,  but  the  principle  of  the  de- 
cision is  applicable  to  any  expenditure  which  neither  the  tenant 
for  life  not  the  remainderman  is  under  an  obligation  to  make. 

Inasmuch  as,  by  the  will  of  the  testator  in  the  case  at  bar, 
repairs  were  to  be  paid  for  out  of  income,  any  want  of  repair 
arising  after  the  death  of  the  testator  must  be  made  good  out  of 
income,  but  this  obligation  does  not  extend  to  dilapidation  exist- 
ing at  the  time  of  his  death.  It  was  so  decided  in  Brereton  v. 
Day,  [1895]  1 I.R.  518,  where  the  obligation  of  the  tenant  for 
life  was  to  pay  the  “head-rents  and  other  outgoings,”  and  in 
Re  Smith,  Bull  v.  Smith,  17  Times  L.R.  588,  84  L.T.R.  835, 
where  the  obligation  was  to  pay  “all  rates,  taxes,  outgoings, 
and  repairs.” 

There  was  not  before  the  learned  Judge,  and  there  is  not 
before  us,  the  material  necessary  for  apportioning  the  burden 
of  the  expenditures  in  question  in  accordance  with  the  rule  laid 
down  in  In  re  Freman ; and,  unless  the  parties  can  agree  as  to 
this,  the  case  must  go  back  to  the  Surrogate  Court  to  be  dealt 
with  in  accordance  with  that  rule. 

It  does  not  appear  how  the  monthly  deductions  to  which 
the  tenant  is  entitled  under  the  terms  of  his  lease  have  been  dealt 
with.  If  the  executors  deduct  them  from  the  income,  it  is  prob- 
able that  the  widow  will  pay  out  of  her  income  more  than  she 
would  be  called  upon  to  pay  according  to  the  rule  for  apportion- 
ing the  burden  of  the  expenditures  in  question  which  should  be 
applied. 

If  the  parties  desire  it,  the  case  may  be  spoken  to  on  the 
question  as  to  the  reference  back. 

If  the  case  goes  back  to  the  Surrogate  Court,  the  appellant 
should  pay  the  costs  of  the  appeal  as  to  these  expenditures,  if  it 
be  determined  that  less  than  has  been  charged  to  capital  should 
have  been  charged  to  it;  but,  if  the  opposite  conclusion  is  reached, 
there  should  be  no  costs  of  the  appeal  to  either  party,  as  each 
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party  has  failed  in  maintaining  the  proposition  for  which  he  con- 
tended. 

The  appeal  from  the  order  of  my  brother  Britton  should  be 
dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Sfink.  * 

Will — Codicil — Construction — Specific  Revocation  by  Codicil  of  Disposition  of 
Insurance  Moneys  Made  in  Will — Words  Importing  Revocation  of  Residu- 
ary Bequest  and  Making  New  Bequest  Construed  as  Applicable  to  Insurance 
Moneys  only — “ All  my  other  property” — Erroneous  Recital — Uncertain 
Language. 

By  his  will  the  testator  (after  directing  the  payment  of  debts  and  funeral 
expenses  and  providing  as  to  the  use  of  his  burial-plot)  bequeathed  his 
chattel  property  to  his  wife  absolutely;  directed  that  the  policies  of  insur- 
ance on  his  life  should  be  payable  for  the  benefit  of  his  wife  or  the  benefit 
of  his  wife  and  children  in  accordance  with  the  provisions  of  the  policies; 
and  directed  that  the  residue  of  his  estate  should  be  divided  into  two  equal 
shares,  one  of  which  he  gave  to  his  wife  absolutely,  and  the  other  share  he 
gave  to  his  executors  and  trustees  upon  trust  to  convert  it  into  money 
and  invest  it  and  to  pay  the  income  arising  therefrom  to  his  wife  during 
her  life  and  upon  her  death  to  divide  the  corpus  among  his  four  children — 
a son  and  three  daughters — in  equal  shares,  with  a provision  for  grand- 
children in  the  event  of  the  death  of  a child,  etc.  In  a codicil,  the  testator 
recited  the  death  of  his  “last  living  son,”  directed  that  his  wife  should 
“have  all  and  everything  that  might  have  come  to  her  or  me  under  the  will 
and  testament  of  her  son;”  further,  that  his  wife  should  have  one  quarter 
“of  my  life  insurance,”  specifying  the  policies,  and  adding  these  words: 
“one  quarter  of  these  policies  go  direct  to  my  wife,  but  all  my  other  prop- 
erty now  goes  with  my  last  son  dead  to  my  three  daughters  under  the 
terms  of  my  said  last  will.  In  all  other  respects  I confirm  my  said  will:” — 

Held,  reversing  the  judgment  of  Masten,  J.,  that,  upon  the  true  construction 
of  the  codicil,  the  provisions  made  by  the  will  for  the  wife  of  the  testator, 
other  than  that  as  to  the  insurance  money,  were  not  revoked,  and  that 
under  the  codicil  the  three  daughters  took  only  one  half  of  the  residue, 
subject  to  the  provisions  of  the  will,  including  the  bequest  of  the  life- 
interest  to  the  wife. 

I The  provision  in  the  codicil,  “All  my  other  property  now  goes  with  my  last 
son  dead  to  my  three  daughters,”  was  but  an  erroneous  statement  of  the 
result  of  the  son’s  death  on  the  provisions  of  the  will  in  so  far  as  the  testa- 
tor had  not  already  varied  them  by  the  earlier  part  of  the  codicil,  and  was 
not  an  actual  gift  to  the  three  daughters  of  the  “other  property” — applying 
the  general  rule,  that  an  erroneous  recital  by  a testator  in  a codicil  that  he 
has  by  his  will  given  a legacy  to  A.  B.,  when  he  has  not  done  so,  creates 
no  legacy  at  all. 

j Review  of  the  authorities. 

I Mackenzie  v.  Bradbury  (1865),  35  Beav.  617,  and  Smith  v.  Fitzgerald  (1814), 
3 V.  & B.  2,  specially  referred  to. 

| Again,  gifts  contained  in  a will,  given  in  plain  and  explicit  language,  are  not 
to  be  held  revoked  by  the  uncertain  language  of  a codicil,  and  the  less  so 
where  the  testator  uses  in  the  same  testamentary  writings  plain  and  ap- 
propriate words  of  revocation  in  other  respects. 

Hearle  v.  Hicks  (1832),  1 Cl.  & F.  20,  and  Re  Smith  (1913),  5 O.W.N.  501, 
25  O.W.R.  293,  15  D.L.R.  44,  affirmed  by  the  Judicial  Committee  of  the 
Privy  Council — Smith  v.  Smith  (1914),  19  D.L.R.  192 — followed. 
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Motion  by  Blanche  Gertrude  Brodie,  a beneficiary  under  the 
will  of  John  Lawrence  Spink,  deceased,  for  an  order  determining 
a question  arising  upon  the  will  and  a codicil  thereto. 


May  16.  The  motion  was  heard  by  Masten,  J.,  in  the 
Weekly  Court,  Toronto. 

R.  J.  McLaughlin , K.C.,  for  the  applicant. 

L.  Macaulay,  for  one  of  the  executors. 

G.  H.  Watson,  K.C.,  *for  the  other  two  executors,  for  the 
executors  of  the  testator’s  widow,  and  for  the  beneficiaries  other 
than  the  applicant. 


June  15.  Masten,  J. : — Motion  for  construction  of  the  will 
of  the  late  John  L.  Spink,  and  for  a declaration  of  the  Court  that 
under  the  codicil,  dated  the  3rd  February,  1914,  to  the  will  of  the 
said  John  L.  Spink,  dated  the  23rd  December,  1913,  all  the  property 
of  the  said  John  L.  Spink,  other  than  certain  insurance  moneys 
therein  mentioned,  was  willed  to  the  three  daughters  of  the  said 
John  L.  Spink,  under  the  words  in  the  codicil,  “ all  my  other  property 
now  goes  with  my  last  son  dead  to  my  three  daughters.” 

The  motion  w~as  argued  before  me  in  Weekly  Court  on  the  16th 
May  last,  and  at  that  time  I was  greatly  impressed  with  the 
arguments  put  forward  on  behalf  of  the  respondents  by  Mr. 
Watson;  but,  having  carefully  considered  those  arguments, 
and  read  the  numerous  cases  cited  by  both  parties,  and  having 
further  reflected  upon  the  matter,  I have  reverted  to  the  view 
which  originally  presented  itself  to  me  on  reading  the  will,  namely, 
that  the  codicil  in  question  is  not  ambiguous;  that  it  is  effective; 
and  does  alter  and  revoke  pro  tanto  the  provisions  of  the  will 
made  some  months  earlier.  The  situation  had  meantime 
substantially  changed,  owing  to  the  death  of  the  son.  The 
moneys  available  to  the  mother  had  changed  owing  to  the  amount 
which  came  to  her  upon  the  son’s  death. 

From  the  internal  evidence  of  the  will  itself,  I am  unable  to 
adopt  the  suggestion  that  the  deceased  had  not  ordinary  testa- 
mentary capacity;  but  I am  of  opinion  that  his  mind  was  firm, 
lucid,  and  clear.  The  way  in  which  he  deals  with  the  insurance 
policies,  enumerating  them  and  giving  particulars,  and  the  fact 
that  he  wTas  fully  conscious  and  aware  that  in  order  effectively  to 


XLI.] 


ONTARIO  LAW  REPORTS 


283 


change  the  beneficiaries  named  in  the  policies  it  was  necessary 
for  him  to  refer  specifically  to  the  policies  themselves,  all  indi- 
cate to  me  such  a strength  and  clarity  of  mind  on  the  part  of  the 
testator  that  I feel  quite  unable  to  yield  to  the  suggestion  that, 
when  in  the  codicil  he  uses  the  term  “all  my  other  property,” 
he  means  “all  my  other  insurance.”  I do  not  think  that  was 
possible. 

There  will  be  a declaration  accordingly;  costs  of  all  parties 
out  of  the  estate. 


Masten,  J. 

1917 

Re 

Spink. 


Ruby  Irene  Middleton,  the  executors  of  the  testator’s  widow, 
and  the  executors  of  the  testator,  except  John  K.  Brodie,  appealed 
from  the  order  of  Masten,  J. 

November  15.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A.,  and  Rose,  J. 

I.  F.  Hellmuth,  K.C.,  and  N.  Sinclair,  for  the  appellants, 
argued  that  the  codicil  did  not  revoke  the  provision  made  in  the 
will  by  which  his  wife  was  to  receive  one  half  of  the  residuary 
estate.  The  construction  contended  for  by  the  respondents 
would  have  the  effect  of  sweeping  into  the  residue,  the  plate  and 
household  effects  and  even  the  burial-plot.  All  the  testator 
meant  to  take  away  was  $4,500  of  insurance  money,  because  he 
thought  that  her  loss  in  that  respect  would  be  made  up  by  what 
she  received  from  her  son’s  estate.  They  cited  Re  Smith  (1913), 
5 O.W.N.  501,  505,  15  D.L.R.  44,  a case  which  went  to  the  Privy 
Council,  and  which  was  considered  to  be  within  the  spirit  of  the 
rule  in  Hearle  v.  Hicks  (1832),  1 Cl.  & F.  20,  24.  They  also  cited 
Re  Farrell  (1912),  4 O.W.N.  335,  7 D.L.R.  419,  which  also  went 
to  the  Privy  Council.  [Meredith,  C.J.O.,  referred  to  Vaughan 
v.  F oakes  (1836),  1 Keen  58,  cited  in  Jarman  on  Wills,  6th  ed.] 
A case  very  similar  to  this  is  Thornhill  v.  Hall  (1834),  2 Cl.  & F.  22, 
per  Brougham,  L.C.,  at  p.  36.  The  devise  to  the  wife  is  in  clear 
words,  and  there  are  no  words  of  revocation  in  the  codicil.  The 
words  relied  on  by  the  respondents  are  not  a devising  clause, 
but  a mere  statement  or  recital  of  what  the  testator  considered 
to  be  the  state  of  affairs. 

R.  J.  McLaughlin,  K.C.,  and  L.  Macaulay,  for  the  respondents, 
argued  that  the  principles  laid  down  by  the  appellants  did  not 
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apply  to  the  case  at  bar.  The  codicil,  though  written  when  the 
testator  was  in  extremis,  is  plain  and  unambiguous  in  its  terms, 
and  supersedes  the  provisions  of  the  will  as  to  the  residue.  The 
.point  as  to  household  goods,  &c.,  would  not  be  present  to  the 
testator’s  mind,  and  the  respondents  are  willing  to  concede  these 
matters  to  the  appellants.  The  sense  argued  for  by  the  respond- 
ents is  the  plain,  homely  sense  of  the  words,  and  should  prevail. 
Reference  was  made  to  Earl  of  Hardwicke  v.  Douglas  (1840), 
7 Cl.  & F.  795;  Fownes-Luttrell  v.  Clarke,  [1876]  W.N.  168; 
In  re  Pereira  (1912),  28  Times  L.R.  479;  In  re  Stoodley,  [1916] 
1 Ch.  242,  where  the  judgment  of  Eve,  J.,  was  reversed.  What 
we  contend  for  is  not  a revocation  of  a specific,  but  of  a residuary, 
devise,  to  which  different  considerations  apply.  There  is  no 
ambiguity  here,  and  the  rule  in  Hearle  v.  Hicks,  supra,  is  not 
against  us. 

Hellmuth,  in  reply. 


December  10.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  Ruby  Irene  Middle- 
ton,  the  estate  of  the  late  Eliza  Fuller  Spink,  and  the  executors 
of  the  will  of  the  testator,  John  Lawrence  Spink,  except  John 
K.  Brodie,  from  an  order  dated  the  15th  June,  1917,  made  by 
Masten,  J.,  on  an  originating  motion  for  the  construction  of  the 
will  of  the  testator. 

By  his  will,  dated  the  23rd  December,  1913,  the  testator 
directed:  (1)  that  his  debts  and  funeral  expenses  should  be  paid; 
(2)  that  his  burial-plot  in  Mount  Pleasant  cemetery  should  be 
for  the  use  and  benefit  of  his  wife  and  children  and  families  of 
any  of  his  married  children  who  might  wish  to  use  it;  (3)  be- 
queathed his  household  goods  and  effects,  pictures,  plate,  and 
wearing  apparel  to  his  wife,  Eliza  Fuller  Spink,  absolutely; 
(4)  directed  that  the  policies  of  insurance  on  his  life  should  be 
payable  for  the  benefit  of  his  wife  or  the  benefit  of  his  wife  and 
children  in  accordance  with  the  provisions  of  the  policies;  (5) 
directed  that  the  residue  of  the  estate  should  be  divided  into 
two  equal  shares,  one  of  which  he  gava  to  his  wife  absolutely, 
and  the  other  share  he  gave  to  his  executors  and  trustees  upon 
trust  to  convert  it  into  money  and  invest  it  and  to  pay  the  income 
arising  therefrom  to  his  wife  during  her  life,  and  upon  her  death 
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to  divide  the  corpus  between  his  four  children,  Debir  Major 
Spink,  Blanche  Gertrude  Brodie,  Pearl  May  Watson,  and  Ruby 
Irene  Middleton,  in  equal  shares,  with  a provision  that  if  any 
of  his  children  should  die  before  receiving  his  or  her  share  leaving 
no.  child  or  children  him  or  her  surviving  such  share  should 
become  the  property  of  his  “living  children  or  their  issue,  the 
child  or  children  of  a parent  so  dying,  if  any,  to  inherit  their 
deceased  parent’s  share  or  portion,”  with  a further  provision, 
not  necessary  to  be  referred  to,  as  to  the  application  and  dispo- 
sition of  the  share  of  a grandchild  so  taking. 

The  wife,  John  De  Wolf  Chipman,  Ruby  Irene  Middleton, 
and  Debir  Major  Spink,  were  appointed  executors  and  trustees 
of  the  will. 

The  will  contains  some  other  provisions  to  which  it  is  not 
necessary  to  refer. 

The  testator  made  a codicil  to  this  will  on  the  3rd  February, 
1914,  which  reads  as  follows:— 

“I  John  Lawrence  Spink  hereby  say  and  declare  that  this 
is  the  first  and  last  codicil  to  my  last  will  and  testament  made 
and  dated  twenty-third  December  nineteen  hundred  and  thirteen 
(23rd  Dec.  1913). 

“Having  regard  to  the  fact  that- my  last  living  son  Debir 
Major  Spink  suddenly  died  on  the  morning  of  the  twenty  nineth 
December  nineteen  hundred  and  thirteen  (29  Dec  1913). 

“I  now  say  order  direct  and  determine  that  under  my  said 
last  will  and  testament,  my  said  trustees  and  executors,  shall 
be  and  are  my  wife  Eliza  Fuller  Spink,  my  daughter  now  named 
Ruby  Irene  Middleton  and  my  son  in  law  John  Kerr  Brodie  and 
Col.  John  De  Wolf ' Chipman,  and  further  I say  and  will  and 
determine  my  wife  shall  have  all  and  everything  that  might 
have  come  to  her  or  me  under  the  will  and  testament  of  her  son 
Debir  Major  Spink  and  further  I say  and  irrevocable  will  and 
determine  that  my  wife  Eliza  Fuller  Spink  shall  have  one  quarter 
or  one  fourth  of  my  life  Insurance.  I intend  it  to  cover  my 
Policies  in  the  Standard  Life  now  over  $8000  I think  No. 
80076  W.  and  United  Workmen  I think  certificate  No.  3491 
and  I think  Provident  Savings  Life  No.  177764  and  Independent 
Order  of  Forresters,  certificate  No.  I think  No.  — 31236  and 
242662,  one  quarter  of  these  Policies  go  direct  to  my  wife  but  all 
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Apip9lfv*  my  other  property  now  goes  with  my  last  son  dead  to  my  three 
daughters  under  the  terms  of  my  said  last  will. 

Spink.  “I11  °^er  respects  I confirm  my  said  will,  and  date  this 

Meredithcjo  codicil  February  third  nineteen  hundred  and  fourteen  (3rd  Feb. 

' " ' 1914). 

• “ Signed  published  as  a codicil  to  my  last  will  and  testament 
John  Lawrence  Spink,  we  two  in  each  others  presence  and  at 
his  request  subscribe  our  names  as  witnesses  to  his  codicil  to 
his  will.” 

The  question  for  decision  is,  whether  or  not  the  effect  of  the 
codicil  is  to  revoke  the  provisions  of  the  will  and  to  substitute 
for  them  the  provisions  of  the  codicil,  and  that  question  has  been 
answered  in  the  affirmative  by  my  brother  Masten. 

The  material  filed  on  the  application  shews  that  the  son 
Debir  Major  Spink  died  without  issue  and  unmarried;  that  his 
estate  amounted  to  about  $11,000;  and  that  by  his  will  it  was 
given  in  equal  shares  to  his  father  and  mother;  that  the  insurance 
money  amounted  to  about  $20,000;  that  the  share  of  it  which 
the  wife  would  have  taken  under  the  will  amounted  to  $9,000, 
and  that  she  gets  of  it  under  the  codicil  about  $4,000;  and  that 
the  residuary  estate  amounted  to  about  $30,000,  including  the 
testator’s  share  of  the  estate  of  his  deceased  son. 

It  will  be  convenient  at  this  point  to  consider  the  effect  of 
the  will:  (1)  if  the  son  had  not  died;  (2)  if  he  had  died  and  no 
change  had  been  made  in  the  will ; and  (3)  the  effect  of  the  changes 
made  by  the  codicil  according  to  the  two  opposing  contentions 
as  to  its  meaning. 

If  the  son  had  not  died,  the  wife  would  have  taken  under 
the  will  $9,000  of  the  insurance  money  and  one  half  of  the  residue, 
which  would  have  amounted  to  about  $24,500 — in  all  $21,250  or 
about  48  per  cent,  of  the  whole  estate,  treating  the  insurance 
money  as  part  of  it,  in  addition  to  the  personal  property  be- 
queathed to  her  and  a life  interest  in  the  other  half  of  the  residue; 
and  the  son  and  the  three  daughters  would  have  taken  $11,000 
(the  residue  of  the  insurance  money)  and  $12,250  (one  half  of  the 
residue)  or  about  52  per  cent,  of  the  whole  estate;  and  each  of 
the  four  would  have  taken  $5,812.50,  or  about  13  per  cent,  of 
the  whole  estate. 

Owing  to  the  son’s  death,  if  there  had  been  no  change  in  the 
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will  the  result  would  have  been  that  the  wife  would  have  taken 
the  $9,000  of  the  insurance  money  and  one  half  of  the  residue, 
which  would  have  been  increased  by  $5,500  which  came  to  the 
testator  by  his  son’s  will,  bringing  the  residue  up  to  $30,000; 
and  thus  she  would  have  taken  $24,000  in  addition  to  the  personal 
property  bequeathed  to  her  and  the  life-estate,  and  she  would 
also  have  had  the  $5,500  which  she  took  under  her  son’s  will, 
and  the  three  daughters  would  have  taken  among  them  the 
$11,000  of  insurance  money  and  $15,000,  one  half  of  the  residue, 
or  $8,666.66,  or  about  17i  per  cent,  of  the  whole  estate  for  each 
of  them,  thus  maintaining  the  same  proportion  between  the 
wife  and  the  children  as  the  will  provided  for. 

If,  as  the  respondents  contend,  the  bequest  to  the  wife  of  one 
half  of  the  residue  is  revoked  by  the  codicil,  the  wife  will  take 
$4,000  of  the  insurance  money  and  the  testator’s  half  of  his 
son’s  estate,  $5,500,  or  only  about  19  per  cent,  of  the  whole 
estate,  and  the  three  daughters  will  take  among  them  $16,000 
of  the  insurance  money  and  the  whole  residue,  amounting  to 
$24,500;  or  about  81  per  cent,  of  the  whole  estate;  and  the  share 
of  each  daughter  would  be  $13,833.33,  or  27  per  cent,  of  the 
whole  estate.  While,  if  the  appellants  are  right,  and  the  gift 
to  the  wife  of  the  share  of  the  residue  is  not  revoked,  she  will 
take  $4,000  of  the  insurance  money,  the  testator’s  share  of  the 
son’s  estate,  $5,500,  and  $12,250,  one-half  of  the  residue,  or 
$21,750,  or  43i  per  cent,  of  the  whole  estate,  and  the  three 
daughters  will  take  among  them  $16,000  of  the  insurance  money 
and  $12,250 — one  half  the  residue — or  56i  per  cent,  of  the 
whole  estate,  each  daughter  receiving  $9,416.66  or  18f  per 
cent,  of  the  whole  estate. 

If  the  $5,500  which  the  wife  took  under  the  son’s  will  were 
treated  as  part  of  the  testator’s  estate  bequeathed  to  her,  the 
result  would  be  that,  according  to  the  appellants’  contention, 
the  wife  would  receive  $4,000  of  the  insurance  money,  $11,000, 
the  amount  of  the  son’s  estate,  and  $12,250,  one  half  of  the  residue — 
in  all  $27,250,  or  about  49  per  cent,  of  the  whole  estate;  and  the 
three  daughters  $28,250,  or  about  51  per  cent,  of  the  whole  estate; 
so  that  the  wife  and  the  daughters  would  take  in  almost  the 
same  proportions  as  those  in  which,  according  to  the  scheme  of 
the  will,  the  estate  was  to  be  divided;  while,  if  the  respondents’ 
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contention  prevails,  the  wife  would  take  only  the  $4,000  of  the 
insurance  money  and  the  son’s  estate  of  $11,000;  or  only  about 
28  per  cent,  of  the  whole  estate;  and  the  three  daughters  would 
take  among  them  $28,250,  the  remaining  72  per  cent, 

I have  made  these  calculations  for  the  purpose  of  shewing  that 
the  codicil,  if  construed  as  the  appellants  contend  that  it  should 
be  construed,  would  carry  out  the  intention  of  the  testator  if 
his  purpose  was  to  make  such  changes  in  his  will  as,  owing  to 
the  death  of  his  son  and  the  disposition  made  by  him  of  his 
estate,  would  leave  his  wife  and  children  provided  for  in  the 
proportions  he  had  provided  for  by  his  will. 

The  testator  shews  by  the  opening  sentence  of  his  codicil 
that  the  motive  for  making  the  changes  he  was  making  was  the 
changed  condition  owing  to  the  death  of  his  son. 

The  opening  words  are: — 

“ Having  regard  to  the  fact  that  my  last  living  son  Debir 
Major  Spink  suddenly  died  on  the  morning  of  the  twenty  nineth 
December  nineteen  hundred  and  thirteen  (29  Dec  1913). 

“I  now  say  order  direct  and  determine  . . . ” 

No  reasonable  suggestion  is  made  for  the  testator  desiring 
to  reduce  the  proportion  of  his  estate  which,  as  his  will  shews, 
he  intended  that  his  wife  should  have;  and  it  is  reasonable  to 
conclude  that  the  object  of  his  making  the  changes  in  his  will 
which  he  made  by  the  codicil  was  to  adjust  to  the  change  brought 
about  by  the  death  of  his  son,  and  the  disposition  he  had  made  of 
his  estate,  his  own  testamentary  dispositions,  so  as  to  maintain  as 
between  his  wife  and  his  daughters  the  proportionate  division 
of  his  estate  which  he  had  provided  for  by  the  will,  and  perhaps 
in  doing  this  to  treat  the  share  of  his  son’s  estate  which  his  wife 
took  as  if  it  had  been  his  own. 

It  may  be  pointed  out,  also,  that  the  effect  of  the  codicil, 
if  it  gives  the  residue  to  the  daughters,  would  be  to  revoke  the, 
specific  bequest  of  the  personal  property  to  the  wife  and  to  take 
from  her  the  income  of  the  one  half  of  the  residue  which  by 
the  will  was  given  to  the  children. 

It  is,  I think,  highly  improbable  that  the  testator  intended 
to  do  that;  and,  pressed  by  this  consideration,  counsel  for  the 
respondents  was  driven  to  suggest  that  that  may  not  be  the 
effect  of  the  codicil ; but  that,  as  it  seems  to  me,  is  an  impossible 
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position;  for,  if  there  is  a gift  of  all  the  testator’s  “other  prop- 
erty,” it  must  necessarily  include  the  whole  of  his  property 
except  that  part  of  it  otherwise  disposed  of  by  the  codicil. 

Another  difficulty  in  the  way  of  construing  the  will  as  the 
respondents  contend  that  it  should  be  construed  is  presented 
by  the  provision  of  the  codicil  which  confirms  the  will  “in  all 
other  respects,”  because,  if  by  the  codicil  all  the  other  property 
is  given  to  the  daughters,  there  would  be  nothing  to  which  that 
provision  would  apply,  except  the  direction  as  to  the  payment  of 
debts  and  funeral  expenses,  and  possibly  the  provision  as  to  the 
burial-plot. 

These  considerations  are,  no  doubt,  relevant  only  if  the  mean- 
ing of  the  provision  of  the  codicil  which  is  in  question  is  doubtful ; 
for  if,  on  the  true  construction  of  it,  there  is  a clear  gift  of  the 
whole  of  the  residue  to  the  three  daughters,  they  are  irrelevant, 
and  the  codicil  must  be  given  effect  to  according  to  its  terms. 

I proceed  now  to  consider  the  two  grounds  upon  one  or  other 
of  which,  in  my  opinion,  according  to  established  rules  for  the 
construction  of  testamentary  instruments,  the  appellants  are 
entitled  to  succeed. 

The  first  of  these  grounds  is,  that  the  provision  on  which  the 
respondents  rely  is  but  an  erroneous  statement  of  the  result  of 
the  son’s  death  on  the  provisions  of  the  will  in  so  far  as  the  testator 
had  not  already  varied  them  by  the  earlier  part  of  the  codicil, 
and  is  not  an  actual  gift  to  the  three  daughters  of  the  “other 
property”  mentioned  in  that  provision. 

The  law  applicable  is  well-settled  by  the  cases  to  which  I 
shall  now  refer,  and  the  general  rule  is,  that  an  erroneous  recital 
by  a testator  in  a codicil  that  he  has  by  his  will  given  a legacy 
to  A.B.,  when  he  has  not  done  so,  creates  no  legacy  at  all. 

In  Mackenzie  v.  Bradbury  (1865),  35  Beav.  617,  it  was  held 
by  the  Master  of  the  Rolls  that  that  was  clear  on  general  prin- 
ciples. 

Dashwood  v.  Peyton  (1811),  18  Ves.  27,  was  referred  to  by 
the  Master  of  the  Rolls  and  he  said  that  in  that  case  Lord  Eldon 
decided  that  “a  mere  erroneous  recital  that  there  was  a gift  in 
a prior  will  created  no  gift;”  and  that  he  knew  of  no  case  which 
overruled  that  case.  He  also  referred  to  Adams  v.  Adams  (1842), 
1 Hare  537,  which  might  appear  to  support  a contrary  view, 
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and  said  that  he  was  satisfied  that  that  case  “did  not  do  so,  and 
that  it  was  the  intention  of  Vice-Chancellor  Wigram,  who  de- 
cided” it,  to  adhere  strictly  to  the  rule. 

The  facts  in  Mackenzie  v.  Bradbury  were  that  by  her  will 
the  testatrix  had  given  a legacy  of  £1,000  “in  trust  for  such  of 
the  children  or  child  of  my  niece,  Mary  Bradbury,  who  shall 
attain  the  age  of  twenty-one  years,  and  the  children  of  any  or 
either  of  her  children  who  shall  have  died  under  that  age.”  A 
codicil  to  the  will  provided  as  follows:  “Whereas,  by  my  will 

or  a codicil  thereto,  I have  bequeathed  to  Francis,  the  son  of 
my  late  husband’s  niece,  Mary  Bradbury,  the  sum  of  £1,000 
payable  as  therein  mentioned:  Now  I hereby  declare  that  the 
said  legacy  shall  not  be  payable  until  the  said  Francis  Bradbury 
shall  attain  the  age  of  twenty-one  years,  but  with  power  to 
the  trustees  or  executors  of  my  will  to  pay  or  apply  the  interest 
or  income  thereof  in  or  towards  his  maintenance  or  education, 
in  such  manner  as  they  shall,  in  their  discretion,  think  best.” 
Francis  claimed  to  be  entitled  to  a share  of  the  £1,000  given  by 
the  will,  and  to  be  entitled  also  by  implication  to  an  absolute 
legacy  of  £1,000  in  addition,  and  it  was  held  that  the  latter 
claim  was  unfounded. 

Reference  may  also  be  made  to  Re  Arnold’s  Estate  (1863),  33 
Beav.  163,  171,  in  which  the  rule  was  laid  down  that  “if  the 
testator,  in  the  codicil,  recites  that  by  his  will  he  has  made  a 
devise  or  bequest  which  does  not  there  appear,  then  the  codicil 
does  not,  by  such  recital,  create  that  bequest  or  devise.” 

The  rule  seems  to  be  different  where  the  testator  in  one  part 
of  his  will  has  recited  that  he  had  given  a legacy  to  a certain 
person,  but  it  has  not  appeared  that  any  such  legacy  was  given; 
in  such  a case  the  Court  takes  the  recital  as  conclusive  evidence 
of  an  intention  to  give  by  the  will,  and,  fastening  upon  it,  gives 
to  the  erroneous  recital  the  effect  of  an  actual  gift:  Adams  v. 
Adams,  1 Hare  at  p.  540. 

But,  even  in  such  a case,  the  recital  may  not  have  the  effect 
of  an  actual  gift,  as  in  Smith  v.  Fitzgerald  (1814),  3 V.  & B.  2, 
7,  8,  in  which  it  was  said  by  the  Master  of  the  Rolls  (Sir  William 
Grant) : — 

“If  in  the  preceding  part”  (i.e.,  of  the  will)  “there  was  nothing 
that  could  in  any  way  answer  the  description  of  what  he  here 
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says  he  had  willed  to  them,  there  would  then  be  room  for  the 
application  of  the  doctrine,  that  a declaration  by  a testator, 
that  he  had  given  something,  is  sufficient  evidence  of  an  intention 
to  give  it;  and  amounts  to  a gift:  but  the  question  here  is,  whether 
he  did  not  mean  to  describe,  however  inaccurately,  that,  which 
he  had  before  actually  given  . . . Without  denying,  that  the 

recital  of  a gift,  as  antecedently  made,  may  amount  to  a gift, 
the  Court  ought  to  see  very  clearly,  that  there  is  nothing  in  the 
will,  to  which  the  recital  can  refer,  before  it  is  turned  into  a 
distinct  bequest:  otherwise  an  inaccurate  testator  may  be  held 
to  make  a second  bequest,  when  he  has  only  made  an  incorrect 
reference  to  the  first.” 

In  that  case  the  testator,  by  an  earlier  part  of  his  will,  gave 
legacies  out  of  a particular  fund  consisting  of  money  payable 
by  the  Nabob  of  Arcot  to  the  testator,  with  a provision  that  if 
any  of  the  legatees  should  be  dead  at  the  time  of  his  decease  or 
ere  the  whole  of  the  fund  from  which  they  were  to  be  paid  was 
received,  the  legacies  were  to  go  to  the  son  or  sons  of  Mr.  Charles 
Smith.  By  a subsequent  provision  of  the  will  the  testator 
directed  that  after  all  the  legacies  were  paid  “ (except  those  mention- 
ed from  the  Nabob’s  Debt  due  to  me,  as  they  may  require  Time), 
all  such  balances  as  shall  remain  overplus  (exclusive  of  the  Nabob’s 
willed  to  Mr.  Smith’s  Sons),  to  be  equally  divided  among  the 
Trustees,  or  the  Survivors  of  them.” 

The  fund  proved  to  be  greater  than  the  aggregate  of  the 
legacies,  and  it  was  claimed  by  Mr.  Smith’s  sons  that  the  words 
in  parentheses  amounted  to  an  actual  gift  of  the  whole  fund  to 
them,  the  event  on  which  they  were  to  take  having  happened, 
and  it  was  with  reference  to  this  claim  that  the  observations  I 
have  quoted  from  the  judgment  were  made. 

The  conclusion  reached  was  that  the  words  relied  on  as  amount- 
ing to  a gift  did  not  amount  to  a gift,  but  were  only  an  erroneous 
statement  as  to  what  the  testator  had  given  by  the  earlier  part 
of  the  will. 

In  Morgan  v.  Middlemiss  (1866),  35  Beav.  278,  the  facts 
were  that  the  testator  had  by  his  will  bequeathed  to  his  widow 
a legacy  of  £500,  and  by  a codicil  he  had  directed  as  follows: 
“In  case  my  wife  shall  require  a larger  principal  sum  than  I 
have  left  her  in  my  will,  I direct  the  trustees  or  trustee,  for  the 
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time  being,  to  pay  to  her,  out  of  unappropriated  surplus  money, 
for  her  absolute  use,  such  further  sum,  not  exceeding  £300, 
making  altogether  a legacy  of  £1,000  given  to  her  (by)  my  will 
and  this  codicil.”  And  it  was  held  that  the  codicil  simply  gave 
£300,  and  that  what  followed  was  a mere  matter  of  miscalcu- 
lation. 

In  re  Segelcke,  [1906]  2 Ch.  301,  is  on  the  facts  the  converse 
of  the  case  last  referred  to.  The  testator  by  a codicil  gave 
£1,000  to  be  equally  divided  among  certain  of  his  godchildren. 
By  a subsequent  codicil  he  gave  “£50  additional  to  each  of  my 
godchildren  as  named  in  my  will  so  that  each  receives  £100 
each.”  At  the  death  of  the  testator  there  were  nine  godchildren 
entitled  under  the  first  codicil,  and  it  was  held  that  the  bequest 
in  the  subsequent  codicil  was  a clear  gift  of  £50  additional  to 
each  of  the  godchildren,  followed  by  words  which  might  indicate 
the  motive  the  testator  had  in  making  the  gift  or  be  a mere 
miscalculation,  a misstatement  of  what  they  would  receive  under 
the  circumstances,  and  that  these  words  could  not  be  construed 
so  as  to  cut  down  the  gift  of  the  £50. 

See  also  Jarman  on  Wills,  6th  ed.,  pp.  628,  629,  and  cases  there 
cited.  The  rule  deduced  by  Mr.  Jarman  from  the  cases  is  that 
“the  disposition  of  a will  will  not  be  disturbed  by  an  erroneous 
recital  of  its  contents  in  a codicil,  unless  a design  to  revoke  or 
modify  the  disposition  in  the  will  can  be  fairly  collected  from 
the  whole  instrument”  (p.  628). 

I may  also  point  out  that  where  in  the  codicil  in  question  in 
the  case  at  bar  the  testator  intended  to  make  a gift  he  shewed 
clearly  his  intention  to  do  so.  In  dealing  with  the  disposition 
of  the  estate  of  his  deceased  son,  he  says:  “I  further  say  and 
will  that  . . .”  In  the  provision  as  to  the  disposition  of 

the  insurance  money  his  language  is:  “I  say  and  irrevocable 
will  and  determine  that  my  wife  . . . ” And  in  making 
the  change  that  was  made  in  the  executors  he  says:  “I  now  say 
order  direct  and  determine  that  . . .”  And  it  is  difficult  to 

see  why,  if  he  had  intended  to  revoke  the  gift  of  the  residue  that 
he  had  made,  he  should  have  said,  as  he  does:  “but  all  my  other 
property  now  goes  with  my  last  son  dead  to  my  three  daughters 
under  the  terms  of  my  said  last  will.” 

There  are,  as  it  appears  to  me,  four  possible  views  as  to  the 
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meaning  of  the  provision  in  question:  (1)  it  may  be  a gift  of  all 
the  other  property  to  the  three  daughters;  (2)  it  may  be  simply 
a statement  as  to  the  effect  of  the  provision  of  the  will  as  to  the 
residue,  and,  if  so,  an  incorrect  statement;  (3)  it  may  mean  that 
the  daughters  are  to  take,  but  only  subject  to  the  provisions  of 
the  will  as  to  their  children  or  grandchildren  taking  in  the  events 
on  the  happening  of  which  they  are  to  take ; or  (4)  it  may  be  that 
the  testator  was  dealing  only  with  the  one  half  of  the  residue 
which  he  had  given  to  his  son  and  his  three  daughters,  and  meant 
that,  as  his  son  was  dead,  that  would  go  to  the  daughters,  and 
in  that  view  his  statement  was  accurate. 

Upon  the  whole,  reading  the  codicil  with  the  light  afforded 
by  its  opening  words  as  to  the  reason  which  led  to  its  being 
made,  and  having  regard  to  the  circumstances  and  considerations 
I have  mentioned,  I am  of  opinion  that  the  provision  relied  on 
by  the  respondents  is  not  a statement  or  declaration  by  the 
testator  intended  to  operate  as  a devise  or  bequest  of  the  property 
to  his  three  daughters,  but  an  erroneous  statement  as  to  what 
the  effect  was  of  the  changes  he  had  made  by  the  earlier  provisions 
of  the  codicil  or  as  to  the  effect  of  his  son’s  death  upon  the  dis- 
positions he  had  made  by  his  will. 

The  other  ground  upon  which,  in  my  opinion,  the  appellants 
are  entitled  to  succeed  depends  upon  a well-settled  rule  for  the 
construction  of  testamentary  instruments. 

It  is  well  settled  that,  as  was  decided  by  a Divisional  Court  in 
Re  Farrell,  4 O.W.N.  335,  7 D.L.R.  419,  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council,  sub  nom.  Farrell  v. 
National  Trust  Co.  (1914),  17  D.L.R.  382,  gifts  contained  in  a 
will,  given  in  plain  and  explicit  language,  are  not  to  be  revoked 
by  the'  uncertain  language  of  a codicil,  and  the  less  so  where  the 
testator  uses  in  the  same  testamentary  writings  plain  and  ap- 
propriate words  of  revocation  in  other  respects. 

It  had  been  held  previously  by  the  House  of  Lords  in  Hearle 
v.  Hicks,  1 Cl.  & F.  20,  that,  where  there  is  a clear  and 
manifest  intention  to  devise,  it  is  incumbent  on  a party  alleging 
a revocation  by  a codicil,  to  prove  that  the  intention  to  revoke 
was  equally  clear  and  manifest;  if  there  is  only  a reasonable 
doubt,  the  first  devise  ought  to  stand. 

23 — 41  o.l.r. 
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That  case  was  applied  by  this  Court  in  Re  Smith , 

5 O.W.N.  501,  25  O.W.R.  293,  15  D.L.R.  44,  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council — -Smith  v.  Smith  (1914), 

19  D.L.R.  192.  In  reaching  its  conclusion  the  Judicial  Committee 
referred  to  Hearle  v.  Hicks  (supra),  and  said  (p.  197): — 

“It  is  a well-established  rule  as  stated  by  Tindal,  C.J.,  in 
advising  the  House  of  Lords,  in  Hearle  v.  Hicks,  1 Cl.  & F.  20, 
at  p.  24,  that  ‘if  a devise  in  the  will  is  clear,  it  is  incumbent  on 
those  who  contend  it  is  not  to  take  effect  by  reason  of  a revo- 
cation in  the  codicil  to  shew  that  the  intention  to  revoke  is  equally 
clear  and  free  from  doubt  as  the  original  intention  to  devise; 
for  if  there  is  only  a reasonable  doubt  whether  the  clause  of  re- 
vocation was  intended  to  include  this  particular  devise,  then 
such  devise  ought  undoubtedly  to  stand.’  ” 

See  also  Kellett  v.  Kellett  (1868),  L.R.  3 H.L.  160,  167. 

Applying  this  rule  to  the  case  at  bar,  the  proper  conclusion, 
in  my  opinion,  is,  that  none  of  the  provisions  of  the  will  in  favour  ! 
of  the  wife  except  that  relating  to  the  insurance  money  is  revoked 
or  affected  by  the  codicil,  for  there  certainly  is  a reasonable 
doubt  as  to  whether  the  provision  in  question  was  intended  to  j 
take  away  from  the  wife  what  had  been  given  to  her  by  the  will 
except  so  far  as  it  was  done  with  respect  to  the  insurance  money 
by  an  earlier  provision  of  the  codicil. 

Previous  cases  upon  the  construction  of  wills  are,  as  has 
often  been  pointed  out,  not  helpful  for  the  construction  of  other 
wills  differing  in  their  provisions,  except  in  so  far  as  any  principle 
can  be  gathered  from  them  or  as  examples  of  the  application  of 
an  established  principle. 

What  I have  just  said  must  be  my  justification  for  referring  j 
to  the  provisions  of  the  testamentary  instruments  under  considera-  j 
tion  in  the  Smith  case.  There  the  question  was,  as  it  is  in  this  j 
case,  as  to  the  revocation  of  a gift  of  a share  in  the  residue  which 
was  given  to  Bertha,  a daughter  of  the  testatrix,  and,  as  in  this 
case,  the  codicil  was  prefaced  by  a statement  of  the  reason  for 
making  it.  By  the  codicil  the  testatrix  gave  to  Bertha  a mini-  ; 
mum  income  for  life,  and  declared  that  “this  bequest  to  Bertha 
is  to  supersede  all  others  made  in  my  will,  with  the  one  exception 
of  the  provision  made  for  J.  D.  Smith,  my  husband.”  It  was 
contended  by  the  sons  of  the  testatrix  that  this  provision  had 
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revoked  all  the  dispositions  of  the  will  in  favour  of  Bertha,  and 
it  was  so  held  by  the  Judge  of  first  instance,  but  his  judgment 
was  reversed  by  this  Court,  and  the  reversal  of  it  was,  as  I have 
said,  affirmed  by  the  Judicial  Committee  of  the  Privy  Council. 

It  was  pointed  out  by  Lord  Sumner  that  the  construction 
contended  for  by  the  sons  swept  away  all  the  specific  bequests, 
which  carefully  divided  her  personal  valuables  among  her  four 
children,  and  these  things  fell  into  the  residue;  as  in  this  case 
the  construction  contended  for  sweeps  away  the  specific  bequest 
to  the  wife  of  the  furniture  and  other  things  specifically  bequeathed 
to  her,  and  these  things  fall  into  the  residue. 

There  were,  no  doubt,  other  provisions  of  the  codicil  upon 
which  reliance  was  placed  by  the  Judicial  Committee  in  reaching 
its  decision. 

In  my  judgment,  there  is  at  least  as  good  a reason  for  holding 
that  the  specific  bequests  to  the  wife  provided  for  her  out  of  the 
residue  are  not  revoked  by  the  codicil  as  there  was  for  holding 
in  the  Smith  case  that  the  provision  made  by  the  will  for  Bertha 
was  not  revoked  by  the  codicil. 

Upon  the  whole,  I am  of  the  opinion  that  the  judgment  of 
my  brother  Masten  should  be  reversed,  and  that  there  should 
be  substituted  for  the  declaration  and  order  made  by  him  a 
declaration  and  order  that  upon  the  true  construction  of  the 
codicil  the  provisions  made  by  the  will  for  the  wife  of  the  testator, 
other  than  that  as  to  the  insurance  money,  are  not  revoked,  and 
that  under  the  codicil  the  three  daughters  took  only  one  half  of 
the  residue,  subject  to  the  provisions  of  the  will,  including  the 
bequest  of  the  life-interest  to  the  wife. 

I would,  having  regard  to  the  fact  that  the  controversy  which 
has  arisen  was  due  to  the  manner  in  which  the  testator  has  de- 
clared his  testamentary  intentions,  direct  that  the  costs  throughout 
should  be  paid  out  of  the  residuary  estate. 

In  reaching  my  conclusion  I have  not  overlooked  In  re  Stoodley, 
[1916]  1 Ch.  242;  or  Earl  of  Hardwicke  v.  Douglas,  7 Cl.  & 
F.  795,  on  the  authority  of  which  it  was  decided.  In  both  cases, 
although  in  the  Stoodley  case  it  had  been  decided  otherwise  in 
the  Court  below,  [1915]  2 Ch.  295,  the  Court  came  to  the  con- 
clusion that  an  intention-  to  revoke  appeared  in  the  codicils, 
but  nothing  was  said  or  decided  impugning  in  any  waj^  the  rule 
stated  in  Hearle  v.  Hicks  (supra). 
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[CLUTE,  J.] 

Noecker  v.  Noecker. 

Contract — Parent  and  Child — Oral  Promise  of  Mother  to  Bequeath  Personal 
Property  to  Son — Consideration — Support  of  Mother  by  Son — Statute  of 
Frauds — Part  Performance — Son  Taking  Mother  to  Live  with  him — Act 
Referable  to  Relationship — Allowance  for  Board  and  Lodging  of  Mother — 
Claim  against  Administrator — Set-off  of  Amount  Due  on  Mortgage  Made 
by  Son  to  Mother  although  Remedy  Barred  by  Limitations  Act. 

An  agreement  was  made  between  the  plaintiff  and  his  mother  that  she  should 
be  maintained  by  him  on  a farm  which  she  and  her  brother  had  conveyed  to 
him  (the  plaintiff),  and,  if  he  so  maintained  her,  she  would  at  her  death 
leave  all  her  estate  to  him.  There  was  no  memorandum  in  writing.  Her 
estate  consisted  chiefly  of  bank-shares,  worth  between  $5,000  and  $6,000. 

No  will  was  found  after  the  death  of  the  mother;  the  plaintiff  was  her 
illegitimate  son,  and  so  had  no  title  to  her  estate  except  under  the  agreement ; 
and  he  brought  this  action  against  the  administrator  of  her  estate  and  her 
next  of  kin  to  enforce  the  agreement,  or  to  recover  the  value  of  his  mother's 
support  and  maintenance  etc.  The  plaintiff  had  in  fact  fulfilled  his  part  oi 
the  agreement;  but  the  Statute  of  Frauds  was  pleaded;  and  it  was  held, 
that  the  son  faking  the  mother  to  live  with  him  might  be  referable  to  the 
relationship  between  them,  and  was  not,  in  the  circumstances,  such  an  act 
of  part  performance  as  to  take  the  case  out.  of  the  statute. 

The  plaintiff  was,  however,  entitled  to  remuneration,  out  of  his  mother’s 
estate,  for  the  board,  lodging,  and  care  of  his  mother  for  six  years  before 
action.  This  remuneration  was  fixed  at  $2,496. 

The  plaintiff  had  in  1904  made  a mortgage  upon  the  farm  to  his  mother  for  a 
sum  which,  with  interest,  was  more  than  $2,496;  upon  this  mortgage  nothing 
had  been  paid  either  for  principal  or  interest  for  more  than  ten  years  before 
action;  and  it  was  held,  that,  although  the  remedy  was  barred,  the  debt  ' -j 
remained  and  formed  part  of  the  estate  of  the  mother  and  could  be  retained 
by  the  administrator  and  applied  so  as  to  extinguish  the  claim  upon  the 
estate  for  board  and  lodging  etc. 

Courtenay  v.  Williams  (1844-46),  3 Hare  539,  15  L.J.  Ch.  204,  followed. 

• 

Action  for  specific  performance  of  an  agreement  alleged  by  the 
plaintiff  to  have  been  made  between  him  and  the  late  Emma 
Noecker,  his  mother,  whereby  she  agreed  to  devise  and  bequeath 
to  him  her  whole  estate;  or,  in  the  alternative,  to  recover  $4,395 
for  his  mother’s  support  and  maintenance  and  the  occupation  by 
her  of  a portion  of  his  house. 

The  action  was  brought  against  Charles  William  Noecker, 
administrator  of  the  estate  of  Emma  Noecker;  and  Charles  T. 
Noecker,  one  of  the  next  of  kin,  was  added  as  a defendant  as  such 
next  of  kin  and  representing  the  other  next  of  kin  of  the  deceased. 

November  14.  The  action  was  tried  by  Clute,  J.,  without  a 
jury,  at  Guelph. 

C.  R.  McKeown,  K.C.,  for  the  plaintiff. 

J.  M.  Kearns , for  the  defendant  Charles  William  Noecker. 

J.  A.  Scellen,  for  the  other  defendant. 
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December  10.  Clute,  J.: — The  plaintiff  asks  specific  per- 
formance' and  conveyance  of  the  whole  estate  of  the  late  Emma 
Noecker,  his  mother,  to  him,  under  a verbal  agreement  for  support, 
or,  in  the  alternative,  the  sum  of  $4,395  for  her  support  and  the 
occupation  by  her  of  a portion  of  his  house. 

The  principal  facts  are  not  in  dispute.  The  plaintiff  is  the 
illegitimate  son  of  the  late  Emma  Noecker,  and  was  born  and  has 
always  lived  upon  the  farm  he  now  occupies,  and  was  always 
treated  as  one  of  the  family. 

The  farm  was  owned  by  the  plaintiff’s  uncle,  Ferdinand 
Noecker.  When  the  plaintiff  married  in  1896,  the  farm  was  con- 
veyed to  the  plaintiff  and  a mortgage  given  back  by  the  plaintiff 
to  Emma  Noecker  and  Ferdinand  Noecker  for  $4,000. 

In  1904,  Ferdinand  Noecker  died,  and  by  his  will  cancelled  the 
mortgage  so  given  by  the  plaintiff;  and  a new  mortgage  for  $2,000 
was  given  to  Emma  Noecker,  the  mother.  Nothing  had  ever 
been  paid  either  on  the  principal  or  interest  of  that  mortgage 
to  Emma  Noecker,  and  the  defendants  conceded  at  the  trial 
that  it  was  barred  by  the  Statute  of  Limitations. 

After  the  brother’s  death,  Emma  Noecker  desired  to  return  and 
live  upon  the  farm  with  her  son;  and  I find  that  there  was  a verbal 
agreement  entered  into  by  the  plaintiff  with  his  mother,  that,  if 
she  was  permitted  to  live  upon  the  farm  with  her  son,  at  her  death 
she  would  leave  her  estate  to  him,  she  never  having  been  married 
and  having  no  other  child. 

In  fulfilment  of  this  agreement,  I find  as  a fact,  Hans  Noecker, 
the  plaintiff,  took  and  received  Emma  Noecker  into  his  own  home, 
and  he  did  fulfil  the  said  agreement  by  allowing  and  permitting 
her  to  remain  there  until  her  death,  and  supplying  her  with  wood, 
clothing,  provisions,  and  general  support  as  she  required;  she 
using  as  she  pleased  for  her  own  benefit  and  by  way  of  gifts  the 
small  income  which  she  had  from  an  estate,  exclusive  of  the  mort- 
gage or  farm,  of  between  $5,000  and  $6,000. 

I also  find  that  Emma  Noecker  executed  her  last  will  and  testa- 
ment, and  that  the  same  was  deposited  in  the  Traders  Bank  in 
the  village  of  Elmira,  where  it  remained  until  April,  1911,  when  it 
was  withdrawn  by  her,  and  she  retained  it  for  some  time,  but  upon 
her  death  the  administrator  has  not  been  able  to  find  it;  and  its 
contents  were  not  proven.  Certain  changes  were  made  in  the 
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house,  and  three  rooms  were  given  up  to  the  mother,  Emma 
Noecker.  For  a time  she  lived  with  the  defendant,  and  there  was 
one  common  table;  but  she,  desiring  to  be  free  from  the  noise  of 
the  children,  for  a time  took  her  meals  in  her  own  apartments. 
This  continued  only  a short  time  however,  when  she  desired  to  take 
her  meals  as  one  of  and  with  the  family,  which  she  did  until  her 
death. 

The  evidence  was  clear  and  satisfactory  from  many  witnesses, 
as  well  as  from  the  plaintiff,  whose  evidence  I believed,  that  his 
mother  intended  her  property,  which  consisted  principally  of  19 
shares  of  the  Royal  Bank  valued  at  $212  per  share,  to  go  to  her  son, 
the  plaintiff,  upon  her  death. 

The  Statute  of  Frauds  is  pleaded.  It  is  alleged  here  that  there 
was  full  performance  of  the  contract  by  the  plaintiff ; but  the  acts 
of  part  performance  must  be  such  as  to  be  not  only  referable  to  a 
contract  such  as  that  alleged,  but  not  to  be  referable  to  any  other 
title. 

In  the  present  case,  the  fact  of  the  mother  going  to  live  with 
her  son  might  be  referable  to  their  relationship  as  mother  and  son, 
so  that  the  mere  fact  of  her  leaving  her  own  place  of  abode  and 
going  to  her  son’s  to  live  is  not,  under  the  circumstances  in  this 
case,  such  an  act  as  to  constitute  a part  performance  so  as  to  take 
the  case  out  of  the  Statute  of  Frauds:  Fry  on  Specific  Performance, 
paras.  578-582  inclusive;  Cross  v.  Cleary  (1898),  29  O.R.  542. 

But  I think  the  plaintiff  is  entitled,  under  the  circumstances,  to 
remuneration  as  upon  a quantum  meruit  for  the  board,  lodging,  and 
care  of  the  deceased  for  six  years  before  the  action;  and  I allow 
$8  per  week  for  the  same,  which  would  amount  to  $2,496:  see 
Douglas  v.  Douglas  (1914),  15  D.L.R.  596;  Rycroft  v.  Trusts  and 
Guarantee  Co.  (1917),  12  O.W.N.  240. 

Counsel  for  the  defence  very  frankly  admitted  that  the  plain- 
tiff was  entitled  to  an  allowance,  but  insisted  that,  although  the 
right  to  recover  upon  the  mortgage  was  barred,  by  reason  of  noth- 
ing having  been  paid  on  either  the  principal  or  the  interest  for 
over  ten  years  ( McFadden  v.  Brandon  (1904),  8 O.L.R.  610),  yet, 
when  the  plaintiff  sought  to  recover  for  board  and  lodging  etc., 
the  defendant  was  entitled,  by  way  of  set-off,  to  have  the  amount 
which,  but  for  the  Statute  of  Limitations,  would  be  due  upon  the 
mortgage,  deducted  from  the  amount  so  allowed;  and  referred  to 
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the  following  authorities:  Courtenay  v.  Williams  (1844),  3 Hare 
539,  552;  White  v.  Cordwell  (1875),  44  L.J.  Ch.  746;  Gee  v.  Liddell 
(1866),  35  Beav.  621,  625;  Coates  v.  Coates  (1864),  33  L.J.  Ch.  448; 
Chitty’s  Equity  Index,  4th  ed.,  vol.  4,  p.  3528. 

In  Courtenay  v.  Williams,  which  is  the  leading  authority  on 
this  question,  a suit  was  brought  by  a legatee  to  enforce  payment  of 
a legacy  out  of  the  assets  of  the  testator’s  estate,  in  a due  course 
of  administration.  It  was  held  that  the  executor  might  retain  so 
much  of  the  legacy  as  was  sufficient  to  satisfy  the  debt  due  from 
the  legatee  to  the  testator,  at  the  time  of  his  death,  although  the 
remedy  for  such  debt  was,  at  the  time  of  the  death  of  the  testator, 
barred  by  the  Statute  of  Limitations.  Wigram,  V.-C.,  points  out 
(pp.  551,  552)  that  the  statute  which  governed  that  case,  21  Jac. 
I.  ch.  16,  takes  away  the  remedy'  against  the  debtor,  unless  the 
action  be  brought  within  6 years  after  the  cause  of  action  arose; 
but  it  leaves  the  right  untouched,  differing  in  this  respect  from  a 
more  recent  statute  of  limitations,  by  which  the  right  as  well  as 
the  remedy  is  barred.  “In  accordance  with  this  construction  of 
the  Act,  it  has  been  repeatedly  decided,  and  is  settled  law,  that,  if 
a creditor,  by  means  of  a lien  or  other  lawful  means,  can  pay  him- 
self without  resorting  to  an  action  against  the  person  of  the  debtor, 
he  may  lawfully  do  so.”  The  Vice-Chancellor  refers  to  the 
judgment  of  Lord  Eldon  in  Spears  v.  Hartly  (1800),  3 Esp.  81, 
where  he  says:  “ I am  of  opinion,  that,  though  the  Statute  of 

Limitations  has  run  against  a demand,  if  the  creditor  obtains 
possession  of  goods  in  which  he  has  a lien  for  a general  balance, 
he  may  hold  them  for  that  demand  by  virtue  of  the  lien.”  This 
judgment  was  affirmed  by  the  Lord  Chancellor:  Courtenay  v. 
Williams  (1846),  15  L.J.  Ch.  204,  207,  208,  where  it  is  said:  “There 
is  a debt  due  from  one  party — not  a debt  due  from  the  other. 
The  executor  is  in  possession  of  the  assets.  He  is  to  distribute 
those  assets  according  to  the  will  of  the  testator.  Part  of  the 
assets  are  in  the  hands  of  the  party  who  claims  another  portion 
of  the  assets.  The  executor  says,  ‘You  have  assets  sufficient  to 
satisfy  your  demand;  apply  them  for  that  purpose.’  That  was  the 
rule  laid  down  in  a case,  not  indeed  barred  by  the  Statute  of 
Limitations,  but  in  a case  cited  at  the  Bar,  in  the  course  of  this 
argument;  it  was  a case  where  the  legatee  was  indebted  for  main- 
tenance to  the  testator.  The  defendants’,  the  legatees’  demand 
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(the  Court  says)  is  in  respect  of  the  testator’s  assets,  without 
which  the  executor  is  not  liable;  and  it  is  very  just  and  equitable 
for  the  executor  to  say,  that  the  defendant,  the  legatee,  has  so 
much  of  the  assets  already  in  his  own  hands,  and  consequently  is 
satisfied  pro  tanto.” 

In  White  v.  Cordwell , 44  L.J.  Ch.  746,  “a  debt  due  to  an  in- 
testate’s estate  from  one  of  the  next  of  kin,  barred  by  the  Statute 
of  Limitations,  was  set  off  against  his  share  in  the  estate.”  Bacon, 
V.-C.,  said  that  “it  did  not  matter  that  part  of  it  was  barred  by 
the  Statute  of  Limitations.  It  was  the  duty  of  the  administrator 
to  get  in  that  debt  which  was  part  of  the  intestate’s  estate,  and 
he  was  entitled  to  set  the  debt  off  against  the  share  of  . . . the 

intestate’s  next  of  kin.” 

Dingle  v.  Coppen,  Coppen  v.  Dingle,  [1899]  1 Ch.  726.  In  this 
case  the  Courtenay  case  was  discussed,  and  it  was  held  “that  the 
executors  were  not  entitled  to  retain  the  damages  assessed  for 
non-repair  of  the  cottages  in  discharge  of  the  statute-barred 
loans.”  Byrne,  J.,  at  p.  737,  says:  “Now  Courtenay  v.  Williams 
was  a case  of  a legacy,  and  the  question  was  whether,  where  there 
•was  a statute-barred  debt  due  from  a legatee,  the  legatee  was 
entitled  to  claim  payment  without  bringing  into  the  estate  the 
amount  of  his  indebtedness  to  the  estate.”  And  he  refers  to  the 
judgment  in  the  case  cited.  Byrne,  J.,  then  proceeds  (p.  740):  j 
“What,  then,  do  these  decisions  amount  to?  To  my  mind  they 
come  to  this,  that  in  the  case  of  a legacy,  the  person  indebted  to 
the  testator’s  estate  is  not  entitled  to  claim  that  legacy  unless  he 
treats  the  legacy  in  one  way  or  the  other  as  being  pro  tanto  satis- 
fied, or  being  wholly  satisfied,  as  the  case  may  be,  by  the  amount 
due  from  him  to  the  testator,  although  barred  by  the  Statute  of 
Limitations.  Mr.  Ashbury,  who  argued  the  point  with  his  usual 
ingenuity,  was  unable  to  refer  me  to  any  authority  which  would 
make  it  applicable  to  a case  like  the  present,  where  there  being  a 
statute-barred  debt  due  by  a person  to  a testator,  that  testator 
being  dead,  an  action  is  brought  against  his  executors  in  respect  of 
waste  committed  during  the  lifetime.  If  this  had  been  a simple 
action  brought  for  waste  against  the  tenant  for  life  during  her 
lifetime,  it  would  have  been  no  answer  to  say,  ‘But  you  are  in- 
debted to  me.’  Of  course  that  would  have  been  simple  set-off. 

Is  there  really  any  difference  now?  If  a right  exists  at  all,  it  appears 
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to  me  that  it  must  be  a right  existing  by  reason  of  set-off  either 
legal  or  equitable.  In  point  of  fact  that  is  the  way  in  which  the 
case  is  pleaded,  although  the  ingenuity  of  counsel  sought  to  put 
it  the  other  way.  Counsel  very  properly  admitted  he  was  bound 
to  say  he  could  not  put  it  on  the  ground  of  set-off;  but  what  it 
comes  to  is,  he  thought  he  could  find  another  equity  or  equitable 
principle  by  which  he  might  get  the  benefit  of  a set-off.  I am 
of  opinion  there  is  no  foundation  for  the  claim.  In  the  absence  of 
authority,  I am  not  going  to  be  the  first  to  decide  that  there  is  any 
such  right  as  is  claimed  in  this  respect.” 

Milnes  v.  Sherwin  (1885),  53  L.T.R.  534:  “ W.  became  entitled 
to  a share  of  the  residue.  ...  At  the  time  of  the  testator’s 
death  there  was  a debt  of  W.  to  him  remaining  unpaid,  recovery 
of  which  was,  however,  barred  by  the  Statute  of  Limitations. 
Held,  that  the  trustees  and  executors  of  M.’s  will  could  retain  and 
impound  W.’s  debt  to  the  testator’s  estate  out  of  so  much  of  the 
residue  coming  to  him  as  represented  personal  estate,  but  not  out 
of  the  real  estate  which  came  to  him  as  heir-at-law.” 

In  In  re  Akerman,  [1891]  3 Ch.  212,  it  was  held  “that  the  prin- 
ciple to  be  deduced  from  Cherry  v.  Boultbee  (1839),  4 My.  & Cr. 
442,  and  Courtenay  v.  Williams,  is  that  a person  who  owes  an  estate 
money — that  is  to  say,  who  is  bound  to  increase  the  general  mass 
of  the  estate  by  a contribution  of  his  own,  cannot  claim  an  aliquot 
share  given  to  him  out  of  that  mass  without  first  making  the  con- 
bution  which  completes  it  . , . ” Kekewich,  J.,  pointed  out 

that  Lord  Cottenham,  L.C.,  in  the  case  of  Cherry  v.  Boultbee, 
took  occasion  to  remark  that  the  expression  “set-off”  is  very 
inaccurately  used  in  cases  of  this  kind,  and  adds  that  the  word 
“retainer”  is  also  inaccurately  used,  and  interest  was  allowed  in 
the  Akerman  case  upon  the  amount  due  the  estate  from  the  date 
of  the  testator’s  death. 

See  also  In  re  Lloyd,  [1902]  W.N.  224. 

In  In  re  Bruce,  [1908]  1 Ch.  850,  reversed,  [1908]  2 Ch.  682, 
it  was  held  in  the  first  instance  by  Neville,  J.,  that  where  A.,  being 
entitled  to  a share  in  the  residuary  estate  of. a testator,  was  also 
the  sole  residuary  legatee  of  a debtor  to  the  testator’s  estate,  and 
no  payment  or  acknowledgment  on  account  of  either  principal  or 
interest  had  been  made  for  more  than  twenty  years,  A.  must  bring 
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the  debt  and  interest  into  account  against  his  share  in  the  testator’s 
residuary  estate:  the  principle  of  Courtenay  v.  Williams  applied. 

In  the  appeal,  [1908]  2 Ch.  682,  Courtenay  v.  Williams  was 
distinguished  upon  the  ground  that  there  was  no  legal  liability, 
and  the  whole  foundation  of  the  Courtenay  case  was  that  there 
was  a legal  liability. 

The  only  case  that  seems  to  be  directly  in  point  is  an  unreported 
case  cited  by  the  Lord  Chancellor  in  the  appeal  in  Courtenay  v. 
Williams;  but  I think  the  general  principle  applies  to  this  case. 

The  $4,000  mortgage  referred  to  was  discharged,  and  a new 
mortgage  dated  the  30th  April,  1904,  was  made  by  the  plaintiff 
to  his  mother,  Emma  Noecker,  and  in  that  mortgage  the  interest 
was  payable  yearly  at  5 per  cent.;  the  principal  at  the  expiration 
of  ten  years;  and  the  mortgagor  covenants  with  the  mortgagee  to 
pay  the  mortgage  money  and  interest.  There  was,  therefore, 
undoubtedly  a debt,  consisting  of  the  principal  and  interest  due 
upon  the  mortgage;  and,  although  the  remedy  was  barred,  the 
debt  remained  and  formed  part  of  the  estate  of  the  intestate  and 
could  be  retained  by  the  administrator  as  against  any  claim  made 
by  the  plaintiff  against  the  estate. 

In  order  to  clear  the  plaintiff’s  title  from  any  cloud,  it  should 
be  declared  that  the  said  mortgage  is  barred  by  the  Statute  of 
Limitations;  and  a discharge,  clearing  any  cloud  upon  the  title, 
should  be  given  by  the  administrator. 

Having  regard  to  the  peculiar  features  and  circumstances  of 
this  case,  the  rights  of  the  parties  could  not,  I think,  be  adjusted 
in  respect  of  the  estate  without  coming  to  this  Court ; and  the  costs 
of  all  parties  should  be  paid  out  of  the  estate,  the  costs  of  the  ad- 
ministrator as  between  solicitor  and  client.  There  being  no  sum 
due  the  plaintiff  greater  than  the  amount  of  the  mortgage  and 
interest,  the  plaintiff  is  not  entitled  to  recover  the  sum  of  $2,496. 
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Will — Construction — Estate  Divided  between  Children  of  Testatrix  Subject  to 
Conditions — Death  of  one  Child — Gift  over  to  other — Restriction  without 
Gift  over — Invalidity — Disability  as  to  Personal  Enjoyment — Income — 
Corpus — Trust — Power  and  Discretion  of  Trustee — Control  by  Court — 
Benefit  of  Lunatic — Right  of  Inspector  of  Prisons  and  Public  Charities  to 
Receive  Fund  — Maintenance  of  Lunatic  in  Hospital  for  Insane  — 
Statutory  Committee — Hospitals  for  the  Insane  Act,  R.S.O.  1914,  ch.  395, 
sec.  32  et  seq. 

The  testatrix,  dying  in  1903,  by  her  will  and  a codicil,  divided  her  estate 
equally  between  her  son  and  daughter,  her  only  children.  One  share  was 
to  be  held  by  the  defendant,  the  trustee  under  the  will,  and  the  income  was 
to  be  paid  to  the  son  until  he  attained  the  age  of  34  years,  when  he  was  to 
receive  the  corpus.  The  other  share  was  to  be  held  by  the  trustee,  and  the 
daughter  was  to  receive  the  income  until  she  reached  the  age  of  forty  years, 
when  she  was  to  receive  the  corpus.  If  either  child  died  before  the  date  for 
payment  of  the  corpus,  leaving  issue,  the  issue  was  to  take.  In  case  either" 
died  without  issue  before  the  period  for  payment  of  his  or  her  share,  the 
share  of  the  one  so  dying  was  to  form  part  of  the  share  of  the  survivor  and  to 
be  dealt  with  in  the  same  way.  It  was  directed  that  the  property  of  the 
testatrix  was  to  be  converted  into  money;  and  the  disposition  was  subject 
to  a provision  that  if,  by  reason  of  alienation,  bankruptcy,  or  other  specified 
means,  or  by  any  other  means  whatsoever,  the  money  or  income  could  no 
longer  be  personally  enjoyed  by  either  child,  his  or  her  right  to  receive  the 
money  or  income  should  cease,  but  the  trustee  might,  “in  his  absolute  and 
uncontrolled  discretion,”  pay  over  to  or  expend  for  the  benefit  of  the  child 
so  much  of  the  money  or  income  as  he  should  think  fit.  By  the  final 
clause  of  the  will  it  was  directed  that  money  remaining  “after  the  death  of 
said  child  shall  be  disposed  of  in  the  same  maimer  as  the  principal  share  of 
the  said  child  hereinbefore  directed  to  be  set  apart  for  said  child  is  disposed 
of  after  the  death  of  said  child.” 

rl  he  son  was  insane,  was  admitted  to  a public  asylum  in  June,  1905,  and  died 
there  in  January,  1915,  unmarried,  being  then  35  years  old.  The  daughter 
was  also  insane,  was  admitted  to  the  same  asylum  in  March,  1909,  and  at 
the  time  of  the  trial  of  this  action  was  still  there  as  a patient,  being  34 
years  old.  Nothing  had  been  paid  for  the  maintenance  of  either  of  the 
patients  in  the  asylum;  and  considerable  sums  were  due  to  the  Crown 
therefor. 

The  Inspector  of  Prisons  and  Public  Charities,  as  administrator  of  the  estate 
of  the  son  and  statutory  committee  of  the  estate  of  the  daughter,  claimed  a 
declaration  of  their  rights  under  the  will  and  payment  by  the  defendant,  as 
trustee  under  the  will,  of  the  sums  due  to  the  Crown: — 

Held,  that,  upon  the  true  construction  of  the  will,  if  the  son  or  daughter  died 
leaving  issue,  the  issue  would  take;  if  without  issue,  the  survivor  would  take. 
The  earlier  provisions  related  to  death  before  the  period  of  payment.  The 
final  clause  was  intended  to  make  the  same  provision  in  the  event  of  death 
after  the  period  for  payment  when  payment  was  withheld  by  reason  of  any 
of  the  matters  mentioned. 

(2)  There  being,  in  the  case  of  the  child  who  should  first  die,  a gift  over,  the 
clause  was  valid  as  to  the  share  of  that  child;  but,  there  being  no  gift  over 
in  the  case  of  the  surviving  child,  the  clause  was  as  to  that  child’s  share 
invalid  and  inoperative.  There  was  in  the  earlier  part  of  the  will  a gift 
to  the  daughter,  and  that  could  not  be  cut  down  by  any  provision  which 
did  not  divest  the  property  given  to  her. 
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(3)  If  there  could  be  any  construction  of  the  will  by  which  the  gift  to  the 
daughter  would  be  rendered  inoperative,  there  would  be  an  intestacy,  and 
the  son  and  daughter  would,  on  the  death  of  the  testatrix,  have  taken 
vested  interests,  and  the  daughter  as  next  of  kin  of  the  son  would  have  taken 
the  whole.  In  this  view,  the  daughter’s  interest  would  pass  under  the 
control  of  the  plaintiff,  as  statutory  committee,  and  the  defendant  would 
have  no  right  to  retain  it  as  against  the  plaintiff. 

(4)  If  the  final  clause  was  valid,  the  events  which  had  happened  brought  it 
into  operation,  and  the  income  of  the  estate — all  belonging  to  the  daughter 
— might,  in  the  absolute  and  uncontrolled  discretion  of  the  defendant, 
be  expended  for  the  benefit  of  the  daughter. 

(5)  But  this  discretion  may  be  reviewed  by  the  Court.  Where  there  is  a 
trust  coupled  with  a discretionary  power,  the  Court  is  entitled  and  bound 
to  interfere  when  there  is  no  attempt  to  exercise  the  discretion  for  the 
purpose  for  which  it  was  given,  but  an  attempt  to  accomplish  a purpose 
alien  to  the  intention  of  the  author  of  the  power.  In  this  case,  the  de- 
fendant, by  refusing  to  pay  anything  for  the  maintenance  in  the  public 
asylum  of  the  son  or  daughter,  and  so  allowing  the  fund  in  his  hands  to 
accumulate  for  the  benefit  of  the  daughter’s  heirs,  was  failing  to  exercise 
the  discretion  and  power  imposed  upon  him  by  the  will. 

(6)  That  the  fund  must  be  transferred  to  the  plaintiff  in  pursuance  of  the 
provisions  of  the  will  and  of  the  Hospitals  for  the  Insane  Act,  R.S.O.  1914, 
ch.  295,  sec.  32  et  seq. 


Action  by  the  Inspector  of  Prisons  and  Public  Charities, 
administrator  of  the  estate  of  Ernest  Bailey,  deceased,  and 
committee  of  the  estate  of  Henrietta  Toomey,  an  insane  patient 
in  the  Hospital  for  the  Insane  at  London,  for  a declaration  as 
to  the  rights  of  the  deceased  Bailey  and  of  Henrietta  Toomey  in 
the  estate  of  their  mother  under  the  mother’s  will.  The  defendant 
was  the  executor  of  the  will. 

October  31.  The  action  was  tried  by  Middleton,  J.,  without 
a jury,  at  Toronto. 

D.  C.  Ross  and  K.  J.  Wright , for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendant. 


December  10.  Middleton,  J.: — The  action  is  brought  by 
Mr.  Dunlop,  Inspector  of  Prisons  and  Public  Charities,  adminis- 
trator of  the  estate  of  Ernest  Bailey  and  the  committee  of  the 
estate  of  Henrietta  Toomey,  an  insane  patient  in  the  asylum  at 
London. 

Ernest  Bailey  and  Henrietta  Toomey  were  the  only  children 
of  Jeanette  Bailey,  who  died  a widow  on  the  8th  September,  1903. 
Ernest  Bailey  was  insane  and  admitted  to  the  asylum  in  London 
on  the  29th  June,  1905,  and  died  there  on  the  17th  January,  1915, 
unmarried,  being  then  about  35  years  old.  He  was  born  on  the 
7th  July,  1879.  Henrietta  Toomey  was  also  admitted  to  the  same 
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asylum  on  the  27th  March,  1909,  and  is  still  there  as  a patient. 
She  is  now  34  years  old. 

The  mother  made  her  will,  dated  the  24th  January,  1903,  and 
this  and  a codicil  dated  the  24th  February,  1903,  were  duly  proved 
on  the  9th  October,  1903.  The  defendant  is  her  executor. 

The  accounts  of  the  executor  were  passed  on  the  5th  May, 
1916,  in  the  Surrogate  Court;  and  the  order  shews  that  he  has 
on  hand  $817.01  cash  and  $5,257.28  in  securities  as  of  the  12th 
February,  1915. 

Nothing  has  been  paid  for  the  maintenance  of  these  patients 
in  the  asylum;  and  there  is  due  the  Government  for  Ernest 
Bailey  $1,537.78,  and  for  Henrietta  Toomey  $1,774.28  (including 
charges  to  the  end  of  this  year) . 

The  inspector,  in  this  action,  seeks  to  obtain  some  declaration 
as  to  the  rights  of  those  whom  he  represents,  and  to  obtain,  if 
possible,  some  payment  of  the  amount  due  to  the  Government. 

The  question  arises  upon  the  will.  Regard  being  had  to  the 
codicil,  which  revokes  a gift  to  one  Jennie  Briant,  the  estate  is 
divided  equally  between  the  son  and  the  daughter. 

One  share  is  to  be  held  by  the  trustee,  and  the  income  is  to 
be  paid  to  the  son  until  he  attains  the  age  of  34  years,  and  he  is 
then  to  receive  the  corpus.  The  other  share  is  to  be  held  by  the 
trustee,  and  the  daughter  is  to  receive  the  income  until  she  is  40, 
when  she  is  to  receive  the  corpus. 

If  either  legatee  die  before  “the  date  of  payment”  of  the 
corpus,  leaving  issue,  the  issue  is  to  take. 

In  case  either  dies  without  issue  “before  the  period  for  pay- 
ment” of  his  or  her  share,  the  share  of  the  one  so  dying  is  to  form 
part  of  the  share  of  the  survivor  and  to  be  dealt  with  in  the  same 
way. 

The  testatrix  then  declares  that  all  this  is  “subject  to  the 
following  trusts  and  conditions  in  so  far  as  the  same  may  consist 
of  money  or  income” — i.e.,  the  whole  capital  save  some  personal 
property  which  she  has  directed  to  be  divided.  All  else  is  to  be 
converted  into  “money” — “to  pay  over  unto  any  child  until 
the  happening  of  the  following  events,  viz.” — Then  follows  a 
list — alienation,  bankruptcy,  attachment,  sequestration,  execu- 
tion, etc.,  “or  by  any  other  means  whatsoever  the  said  money 
or  income  or  any  part  thereof  or  any  interest  therein  can  no  longer 
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be  personally  enjoyed  by  said  child  and  would  but  for  the  terms 
of  this  trust  become  vested  in  or  subject  to  the  control  of  some 
other  person  or  persons  or  corporations  or  courts  or  officials  or 
otherwise  from  and  after  the  happening  of  any  such  events  the 
right  of  my  said  child  as  the  case  may  be  to  receive  or  be  paid 
the  said  money  or  income  shall  cease  but  my  said  trustee  may  in 
his  absolute  and  uncontrolled  discretion  pay  over  to  or  expend 
for  the  benefit  of  my  said  child  so  much  only  of  the  said  money 
or  income  as  he  shall  think  fit  during  his  pleasure  and  the  said 
moneys  or  income  or  the  balance  thereof  as  the  case  ma,y  be  be 
disposed  of  as  hereinafter  directed,  provided  always  that  so 
soon  as  but  not  before  the  reason  or  causes  whereby  said  child 
can  no  longer  personally  enjoy  the  said  money  or  income  ks  above 
mentioned  has  come  to  an  end  . . thenceforth  to  pay  over 

to  my  said  child  the  said  money  or  income  as  before  the  happen- 
ing of  such  event.”  Then  follow  provisions  as  to  the  recurrence 
of  the  events  provided  against,  and  finally,  “ after  the  death  of 
said  child  shall  be  disposed  of  in  the  same  manner  as  the  principal 
share  of  the  said  child  hereinbefore  directed  to  be  set  apart  for 
said  child  is  disposed  of  after  the  death  of  said  child.” 

This,  as  I understand  it,  means  that  if  the  child  has  issue  . 
the  issue  takes,  if  it  has  no  issue  the  survivor  takes.  The  earlier 
provisions  relate  to  death  before  the  period  of  payment.  This 
is  intended  to  make  the  same  provision  in  the  event  of  death  after 
the  period  for  payment  when  payment  is  withheld  by  reason  of 
any  of  the  matters  mentioned. 

The  same  result  would  follow  if  the  conditions  mentioned 
operated  to  postpone  the  “date  of  payment”  or  “period  of  pay- 
ment” until  the  inhibitory  condition  had  been  removed. 

There  being,  in  the  case  of  the  child  who  may  first  die,  a gift 
over,  the  clause  in  question  is  valid ; but,  in  the  case  of  the  surviving 
child,  no  gift  over,  the  clause  is  invalid  and  inoperative.  There 
is  in  the  earlier  part  of  the  will  a gift  to  the  daughter,  and  this 
cannot  be  cut  down  by  any  provision  which  does  not  divest  the 
property  given  her. 

If  there  could  be  any  construction  of  the  will  by  which  the  gift 
to  the  daughter  were  rendered  inoperative,  then  there  would  be  !| 
an  intestacy,  and  the  son  and  daughter  would,  on  the  death  of  the  | 
testatrix,  have  taken  vested  interests,  and  the  daughter  as  next  of 
kin  of  the  son  would  have  the  whole. 
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In  this  view,  the  daughter’s  interest  would  pass  under  the 
control  of  the  Inspector  as  her  statutory  committee,  and  the 
executor  has  no  right  to  retain  it  against  him. 

If  I should  be  wrong  in  this  view,  and  the  clause  in  question 
is  valid,  then  the  events  that  have  happened  bring  it  into  opera- 
tion, and  the  income  of  the  estate  (for  it  all  belongs  to  the  daugh- 
ter) may,  in  the  absolute  and  uncontrolled  discretion  of  the  trustee, 
be  paid,  or  expended  for  the  benefit  of  the  daughter,  as  he  sees  fit. 

The  words  used  are  as  wide  as  can  be,  and  give  to  the  executor 
as  large  a discretion  as  words  can  give,  but  I think  that  in  no  case 
is  this  discretion  quite  beyond  all  power  of  review  by  the  Court. 

Where  there  is,  as  here,  a trust  coupled  with  a discretionary 
power,  the  Court  is  entitled  and  bound  to  interfere  when  there 
is  no  attempt  to  exercise  the  discretion  for  the  purpose  for  which 
it  was  given,  but  an  attempt  to  accomplish  a purpose  quite  alien 
from  the  intention  of  the  testatrix,  the  author  of  the  power. 

The  testatrix  intended  the  income  of  this  fund  to  be  used  for 
the  benefit  of  her  daughter.  She  had  no  other  beneficiary  in 
her  mind.  Her  wish  was  that  her  trustee  should  have  an  uncon- 
trolled and  uncontrollable  discretion  in  applying  this  income  for 
her  benefit;  and,  so  long  as  this  discretion  was  being  exercised  by 
the  trustee,  the  Court  would  have  no  right  to  interfere.  The 
executor  here  has  not  paid  anything  for  the  maintenance  of  the 
daughter  during  the  many  years  of  her  insanity,  nor  did  he  pay 
anything  for  the  son  during  his  insanity;  and  he  justifies  this 
course  by  stating  that  under  the  humane  laws  of  this  Province 
these  unfortunates  will  be  looked  after  at  the  public  expense,  and 
he  desires  to  keep  this  fund  intact  and  to  allow  it  to  accumulate 
so  that  the  heirs  of  the  daughter  may  receive  a larger  sum.  At 
the  present  time,  the  heir  apparent  of  the  daughter  is  a little  girl — 
none  of  this  money  can  be  used  for  her  benefit,  and,  if  she  lives 
and  survives  her  mother,  who  may  live  for  many  years,  she  may 
benefit  by  the  course  pursued.  If  she  should  predecease  her 
mother,  only  remote  relatives  will  gain.  In  the  meantime,  the 
maintenance  of  the  mother  is  cast  upon  the  public.  I do  not  at 
all  impute  any  unworthy  motive  to  the  executor;  but  I think 
he  is  doing  what  he  is  for  the  purpose  of  advancing  the  interest 
of  one  who  is  not  within  the  scope  of  the  trust,  and  is  in  this  way 
failing  to  exercise  the  discretion  and  power  imposed  upon  him  by 
I the  will. 


Middleton,  J. 

1917 

Dunlop 

v. 

Ellis. 


308 


ONTARIO  LAW  REPORTS. 


Middleton,  J. 

1917 

Dunlop 

v. 

Ellis. 


1917 
Dec.  11. 


[VOL. 


This  is  not  of  practical  importance,  as  funds  under  the  will 
and  statute*  must,  in  my  view,  be  paid  to  the  Inspector;  and, 
with  the  wide  power  that  official  has,  he  will,  no  doubt,  use  what 
is  necessary  for  the  advancement  of  the  little  girl;  and  this  may 
in  the  end  be  far  better  for  her  than  what  Mr.  Ellis  proposes. 

Costs  will  be  allowed  the  executor  out  of  the  fund. 

Some  technical  questions  were  raised  as  to  the  constitution 
of  the  suit.  I allow  the  style  of  cause  to  be  amended  by  adding 
the  official  title  of  Mr.  Dunlop,  and  by  allowing  him  to  bring 
action  as  next  friend  of  Mrs.  Toomey,  as  well  as  her  committee. 

*See  the  Hospitals  for  the  Insane  Act,  R.S.O.  1914,  ch.  295,  sec.  32  ei  seq. 


[CLUTE,  J.] 

Mahoney  v.  City  of  Guelph. 

Municipal  Corporations — Work  Directed  to  be  Done  by  Board  of  Commissioners 
of  Sewage  and  Public  Works  of  City — Act  respecting  the  City  of  Guelph, 
1 Geo.  V.  ch.  90.  sec.  4(7) — Use  of  Explosive — Negligence  of  Engineer — 
Injury  to  Member  of  Board — Non-liability  of  City  Corporation. 

The  plaintiff,  as  Mayor  of  the  City  of  Guelph  for  the  year  1916,  was  ex  officio 
a member  of  the  Board  of  Commissioners  of  Sewage  and  Public  Works, 
under  a by-law  passed  pursuant  to  an  Act  respecting  the  City  of  Guelph, 
1 Geo.  V.  ch.  90  (O.)  By  sec.  4(7)  of  the  Act,  the  Board  is  “to  have  charge 
of  the  execution  and  carrying  out  of  all  works  connected  with  . . . high- 

ways and  bridges  authorised  by  the  council.”  On  the  31st  March,  1916, 
the  city  engineer  reported  to  the  Board  that  there  was  danger  of  a bridge  over 
the  river  which  flows  through  the  city  being  carried  away  by  the  flooding  of 
the  waters  of  the  river,  and  the  Board  authorised  the  engineer  to  blow  out 
with  dynamite  part  of  a dam  in  the  river,  in  order  to  divert  the  water  from 
the  piers  of  the  bridge.  The  blowing  out  was  done  at  once,  under  the 
superintendence  of  the  engineer.  The  plaintiff  was  present,  standing  in  a 
highway  of  the  city,  within  the  area  of  danger  from  the  explosion  of  the 
dynamite,  and,  at  the  suggestion  of  the  engineer,  employed  himself  in  keeping 
back  the  crowd  which  had  assembled  there.  He  was  struck  by  a piece  of 
cement  from  the  dam  and  injured: — 

Held,  that,  although  there  was  negligence  on  the  part  of  the  engineer  in  not 
removing  the  crowd  to  a safe  distance  and  in  not  covering  or  protecting  the 
place  of  operation,  and  the  defendants,  the  city  corporation,  would  have 
been  liable  if  a stranger  had  been  injured,  they  were  not  liable  to  the  plain- 
tiff, who  was  one  of  those  in  charge  of  the  execution  of  the  work,  knew  there 
was  danger,  and  took  the  risk;  he  could  not  found  a claim  against  the 
corporation  upon  the  negligence  of  the  engineer,  who  was  subject  to  his 
authority. 

Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  on  the  31st  March,  1916,  the  plaintiff  then  being  Mayor 
of  Guelph.  The  injuries  were  caused  by  the  explosion  by  the 
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defendants  of  dynamite  in  a cement-dam  on  the  river  Speed,  with 
the  object  of  blowing  out  a portion  of  the  dam  to  save  the  bridge 
over  the  river  from  danger  by  flooding.  The  plaintiff  alleged 
negligence  on  the  part  of  the  defendants,  the  Corporation  of  the 
City  of  Guelph,  or  their  servants  or  officers,  and  that  that 
negligence  was  the  cause  of  his  injuries. 

The  action  was  tried  by  Clute,  J.,  without  a jury,  at  Guelph. 

Sir  George  Gibbons,  K.C.,  W.  E.  Buckingham,  and  V.  H.  Hattin, 
for  the  plaintiff. 

I.  F.  Hellmuth,  K.C.,  and  P.  Kerwin,  for  the  defendants. 

December  11.  Clute,  J.: — This  action  is  brought  by 
the  plaintiff,  the  Mayor  of  the  City  of  Guelph,  for  damages  alleged 
to  be  caused  by  an  explosion  of  dynamite  in  a cement-dam  on  the 
river  Speed,  with  the  object  of  blowing  out  a portion  of  the  dam  to 
save  the  bridge  over  the  river,  which  was  endangered  from  flood 
at  the  time. 

The  defence  in  substance  is,  that  the  plaintiff  at  the  time  was 
ex  officio  a member  of  the  Board  of  Commissioners  duly  elected 
under  a by-law  of  the  city,  pursuant  to  an  Act  respecting  the  City 
of  Guelph,  1 Geo.  V.  ch.  90.  This  Act  provides  (sec.  4)  that  the 
city  council  is  authorised  to  pass  a by-law  to  place  certain  matters 
in  the  hands  of  such  Commissioners  as  may  be  elected  pursuant  to 
sec.  554,  sub-sec.  1 a,  of  the  Municipal  Act,  1903,  and  subject  to 
the  approval  and  the  assent  of  the  ratepayers  as  provided  by  the 
Municipal  Act,  1903. 

By-law  883  was  duly  passed  in  1911  and  approved  by  the  elec- 
tors on  the  1st  January,  1912.  Among  the  matters  authorised  by 
the  Act  to  be  submitted  to  the  Commissioners  are : — 

(1)  To  consider  and  report  on  all  matters  relating  to  thorough- 
fares and  bridges. 

(4)  To  instruct  the  engineer  in  the  discharge  of  his  duties  with 
respect  to  streets,  thoroughfares,  and  bridges,  and  to  report  to 
the  council  from  time  to  time  on  all  matters  connected  with  the 
performance  by  the  engineer  of  his  duties  in  the  matters  aforesaid. 

(6)  To  expend  the  moneys  appropriated  by  the  council  for 
thoroughfares,  bridges,  etc.,  and  the  maintenance  and  improve- 
ment thereof. 
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(7)  To  have  charge  of  the  execution  and  the  carrying  out  of 
all  works  in  connection  with  highways  and  bridges  authorised  by 
the  council  and  the  expenditure  of  all  moneys  appropriated  by 
the  council  for  the  said  purposes. 

The  above  by-law  recites  the  Act  and  specifies  clauses  1 to 
8 of  sec.  4 inclusive,  and  enacts  that  there  is  placed  in  the  hands  of 
the  Commissioners,  pursuant  to  sec.  4,  all  matters  concerning  the 
said  works  of  the  City  of  Guelph  set  forth  in  such  section.  It 
further  declares  that  the  rights,  powers,  authorities,  and  im- 
munities conferred  upon  the  Corporation  of  the  City  of  Guelph  by 
statute,  both  with  respect  to  the  sewerage  system  and  the  city 
works  set  forth  in  sec.  4,  shall  be  exercised  and  enjoyed  by  a 
Board  of  Commissioners  to  be  called  “The  Board  of  Commission- 
ers of  Sewerage  and  Public  Works/ ’ which  Board  shall  consist  of 
three  Commissioners,  of  whom  the  head  of  the  council  shall  ex 
officio  be  one,  and  the  other  two  members  shall  be  elected  and  shall 
hold  office  under  the  provisions  of  the  said  Act  and  amendments 
applicable  thereto.  A further  by-law  was  put  in  appointing  the 
said  engineer;  and  a by-law  to  provide  for  the  election  of  the  Com- 
missioners under  the  Act.  The  Commissioners  were  duly  elected 
and  the  Board  constituted  for  the  year  1916. 

The  plaintiff  was  elected  Mayor  by  the  City  of  Guelph  for  the 
year  1916.  On  the  31st  March  of  that  year,  the  river  Speed, 
which  flows  through  the  city,  was  in  flood,  and  the  engineer  of  the 
city  reported  to  the  Board,  all  being  present,  that  there  was  danger 
of  the  bridge  being  carried  away  unless  some  remedy  was  obtained. 
This  danger  had  appeared  for  several  days,  and  an  attempt  was 
made  to  protect  the  piers  of  the  bridge,  but  this  proved  insufficient, 
and  a crack  had  appeared  in  the  pier  of  the  bridge  caused  by  the 
flood.  The  engineer  recommended  that  an  additional  part  of  the 
dam  be  blown  out  by  dynamite,  a portion  already  having  been 
carried  awray  by  the  flood,  in  order  to  divert  the  water  from  the 
pier.  He  thereupon  received  instructions  from  the  Board  to  carry 
into  effect  his  report.  The  occasion  was  urgent,  and  there  was  no 
time  to  have  a formal  meeting  of  the  council;  the  bridge  was  in 
imminent  danger  of  being  carried  away. 

The  engineer  thereupon  procured  men  accustomed  to  handle 
dynamite  to  carry  out  this  order  of  the  Board.  A certain  amount 
of  water  was  flowing  over  the  dam,  and  the  men,  to  carry  out  the 
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work,  had  to  approach  the  dam  by  boat,  let  down  by  ropes  from 
a point  above  the  dam. 

About  three  or  four  inches  of  water  was  at  this  time  flowing  over 
the  dam,  and  a large  volume  through  the  opening  of  that  portion 
of  the  dam  already  carried  away. 

The  first  charge  was  placed  in  the  apron  of  the  dam  without 
much  effect.  A second  charge  was  placed  near  the  top  of  the 
cement-dam  at  an  angle  from  the  top  on  the  other  side.  All  this 
had  occupied  several  hours;  and,  although  the  work  was  commenced 
in  the  morning,  it  was  not  until  after  2 o’clock  in  the  afternoon 
that  the  second  discharge  took  place. 

When  the  shot  was  ready,  notice  was  given  (it  is  said  from  50 
to  100  people  had  assembled  out  of  curiosity,  and  among  these 
the  three  members  of  the  Board) . The  other  two  members  of  the 
Board  declared  that  they  were  present  because  of  their  position  as 
members  of  the  Board.  The  plaintiff  says  that  he  was  there  merely 
from  curiosity,  and  took  no  part  in  the  work,  but  I do  not  think 
that  this  is  entirely  correct.  His  curiosity  may  have  taken  him 
there,  but,  being  there,  the  engineer  told  him  to  take  charge  of  the 
crowd  at  one  end  of  the  bridge,  and  he  (the  engineer)  would  take 
charge  of  the  crowd  at  the  other  end,  in  order  to  put  them  back  to 
a safe  distance  from  the  point  of  explosion.  I find  that  the  plaintiff 
acted  upon  the  suggestion  of  the  engineer,  and  that  he  did  tell 
the  crowd  to  remove  to  a distance  of  about  175  feet  from  the  point 
of  explosion,  and  that  he  and  the  crowd  on  that  side  of  the  river 
remained  there,  the  people  on  the  other  side  removing  to  about  the 
like  distance.  The  men  in  charge  of  the  operation  called  out,  after 
this  was  done,  “All  ready,”  and  the  engineer  indicating  that  all 
was  ready  the  shot  was  fired. 

A piece  of  cement  from  the  dam,  about  4 or  5 inches  in  diameter, 

I struck  the  ground  just  near  where  the  plaintiff  was  standing,  and 
struck  him  on  the  leg  below  the  knee,  breaking  both  bones  and 
seriously  injuring  him.  He  was  the  only  one  hurt.  He  was  con- 
fined in  the  hospital  for  twenty  days,  when  he  was  removed  to 
his  own  home,  where  he  was  in  bed  for  six  weeks,  and  was  unfit 
for  work  for  several  months  thereafter.  He  did  not  go  to  his  place 
of  business  the  first  or  second  week  in  February,  nor  take  much 
interest  therein,  although  he  was  consulted  from  time  to  time  by 
his  partner.  I think  it  may  be  taken  as  a fact  that  he  could  do 
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nothing  in  the  way  of  work  until  after  February,  and  from  that 
time  on  he  gradually  did  more  and  more  work.  He  is  a plumber 
by  trade,  and  his  leg  is  still  in  such  a condition  that  he  is  not  able 
to  do  the  work  at  his  trade  he  could  do  before.  No  doubt,  his 
business  was  also  seriously  affected  by  his  absence,  although  he 
had  a partner.  He  says  his  money  loss  is  from  $1,500  to  $1,800. 
He  intends  to  make  an  allowance  to  his  partner,  and  says  that  he 
cannot  do  by  40  per  cent,  as  much  as  he  could  do  before  the  injury. 
He  “interferes”  when  walking,  from  injury  to  the  foot,  which  is 
turned  in,  the  circulation  of  the  leg  is  still  defective,  and  it  swells 
and  enlarges  an  inch  every  day  that  he  is  working.  He  still  suffers 
some  pain,  which  seriously  affects  his  sleep. 

The  plaintiff  was  upon  a highway  within  the  city  when  he  was 
injured.  A good  deal  of  evidence  was  given  as  to  the  proper  method 
and  care  to  be  used  in  the  case,  the  plaintiff  taking  the  position 
that  the  danger  could  have  been  entirely  avoided  by  properly 
covering  the  portion  of  the  dam  where  the  explosion  was  to  take 
place.  The  defendants’  engineer  and  other  engineers  and  persons, 
more  or  less  experienced  in  the  use  of  explosives,  contended  that, 
having  regard  to  the  position  in  the  river  and  the  water  flowing 
over  the  dam,  it  was  impossible  to  cover  the  dam  where  the  ex- 
plosion was  to  take  place  so  as  to  make  it  safe. 

I accept  the  evidence  of  the  plaintiff’s  witnesses,  and  partic- 
ularly that  of  John  E.  Russell,  of  Toronto,  contractor,  who  has 
had  over  twenty  years’  experience  in  the  use  of  high  explosives. 
He  says:  “Our  first  precaution  is  to  drive  people  away;  we  drive 
them  out  of  sight  400  or  500  feet  every  time  we  shoot;  we  drive 
the  people  away  before  we  attach  the  wires;  we  adapt  ourselves 
to  the  occasion.”  He  also  uses  a cover;  he  thinks  it  could  have 
been  successfully  used  in  the  present  instance,  by  putting  planks 
on  the  walls  and  holding  them  down  with  stones  or  sand.  He 
said:  “I  would  have  covered  it  up;  could  do  it  in  half  an  hour  or 
an  hour  or  two ; the  water  would  have  rendered  it  a little  difficult, 
but  we  would  not  have  stopped  at  that.” 

I am  of  the  opinion,  having  regard  to  the  location  where  the 
dynamite  was  being  used  being  near  the  highway,  and  the  nature 
of  the  explosive  called  “Racka-Rock,”  that  extra  precaution  and 
care  should  have  been  taken  to  protect  any  persons  passing  on  the 
highway  from  injury.  This  should  have  been  done  either  by  seeing 
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that  the  people  were  removed  to  a proper  distance,  or  that  the  place 
was  properly  covered  and  protected,  or  both:  see  Citizens’  Light 
and  Power  Co.  v.  Lepitre  (1898),  29  S.C.R.  1. 

The  defendants’  witnesses,  including  their  engineer,  swore  that 
the  people  were  removed  to  a safe  distance,  but  this  is  obviously 
not  so.  Pieces  of  rock  flew  over  the  tops  of  the  trees  beyond  the 
point  where  the  plaintiff  was  hurt.  Had  a stranger  been  passing 
along  the  highway,  and  been  injured  on  this  occasion  from  the 
explosion,  I entertain  no  doubt  that  the  defendants  would  have 
been  liable  for  negligence  for  having  caused  or  permitted  such 
inj ur y without  due  care  and  protection.  Is  the  plaintiff  in  the  same 
position  as  a stranger?  I think  not ; he  was  a member  of  the  Board ; 
he  was  present,  I think,  as  a member  of  the  Board,  as  well  as  from 
curiosity,  if  that  makes  any  difference.  At  all  events  he  was  there ; 
and  I find  as  a fact  that,  at  the  instance  of  the  engineer,  he  request- 
ed the  people  to  move  back  from  the  danger-area.  He  therefore 
knew  there  was  danger,  and  exercised  his  own  judgment  where  he 
would  go  to  be  free  from  that  danger.  In  other  words,  in  that 
sense  he  took  the  risk,  believing  that  he  was  in  safety  where  he 
was  at  the  time  of  the  injury. 

He,  as  a member  of  the  Board,  authorised  this  work  to  be  done, 
and  was  present  when  it  was  done.  It  is  true  that  the  work  was  in 
charge  of  the  engineer.  Under  the  Act,  .sec.  4 (7),  the  Board  is 
“to  have  charge  of  the  execution  and  carrying  out  of  all  works 
connected  with  . . . highways  and  bridges  authorised  by 

the  council.”  It  is  said  that  here  the  work  was  not  authorised  by  the 
council.  I think  that  the  Board  was  impliedly  authorised  to  take 
such  immediate  action  as  was  necessary  for  the  preservation  of  the 
bridge;  but,  whether  authorised  or  not,  they  assumed  that  respon- 
sibility, and  therefore  their  liability  would  not  be  lessened.  He 
then,  as  a member  of  the  Board,  was  in  charge  of  the  execution 
and  carrying  out  of  this  very  work,  and  he  was  present.  The 
corporation  as  such  were  bound  to  take  all  necessary  care;  but, 
having  the  matter  immediately  in  hand,  as  a member  of  the  Board, 
he  was  bound  to  see  that  that  care  was  taken.  It  is  no  answer  for 
him  to  say  that  the  engineer  alone  is  responsible  for  the  manner  of 
carrying  out  the  work.  The  plaintiff,  as  a member  of  the  Board , had 
charge  of  the  execution  and  the  carrying  out  of  the  work ; and,  being 
injured  by  reason  of  that  want  of  care  and  protection,  he  became 
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the  victim  of  his  own  negligence  in  the  sense,  not  that  he  had  full 
knowledge  of  the  risk  which  he  ran  in  the  place  where  he  was  at 
the  time  of  the  accident,  but  that  from  his  position  and  overcharge 
of  the  work  he  cannot  take  advantage  of  the  oversight  or  negli- 
gence of  a person  who  is  subject  to  his  authority,  and  thereby 
render  the  defendants  liable. 

The  following  cases  were  cited,  but  none  directly  in  point: — 

For  the  defendants : McDougall  v.  Windsor  Water  Commissioners 
(1900),  27  A.R.  566,  affirmed  (1901)  31  S.C.R.  326;  Fairweather  v. 
Owen  Sound  Stone  Quarry  Co.  (1895),  26  O.R.  604;  Woods  v. 
Toronto  Bolt  Forging  Co.  (1905),  11  O.L.R.  216;  Jackson  v.  Hyde 
(1869),  28  U.C.R.  294;  Schwoob  v.  Michigan  Central  R.W.  Co. 
(1905),  9 O.L.R.  86,  affirmed  10  O.L.R.  647;  Guelph  Worsted 
Spinning  Co.  v.  City  of  Guelph  (1914),  30  O.L.R.  466. 

For  the  plaintiff:  Cope  v.  Sharpe,  [1912]  1 Q.B.  496;  Citizens’ 
Light  and  Power  Co.  v.  Lepitre,  29  S.C.R.  1;  City  of  Montreal  v. 
Gosney  (1903),  Q.R.  13  K.B.  214. 

In  case  my  view  of  the  defendants’  non-liability  should  be  held 
erroneous  by  another  Court,  I assess  the  plaintiff’s  damages  at 
SI, 100. 

Action  dismissed.  It  is  not,  I think,  a case  for  costs.  No  order 
as  to  costs. 


[MIDDLETON,  J.j 


Re  Toronto  General  Trusts  Corporation  and  McConkey. 

Arbitration  and  Award — Submission  in  Lease — Interpretation — Application 
by  Originating  Notice  under  Rule  604  after  Appointment  of  Arbitrators — • 
Remedy  under  Arbitration  Act,  R.S.0. 1914,  eh.  65 — Stated  Case  under  sec.  29. 

Rule  604  creates  no  new  jurisdiction;  it  merely  provides  a mode  by  which  the 
jurisdiction  conferred  by  sec.  16(6)  of  the  Ontario  Judicature  Act,  R.S.O. 
1914,  ch.  56,  may  be  exercised:  the  right  to  bring  an  action  for  a declaratory 
judgment  is  supplemented  by  the  simple  procedure  of  an  originating  notice, 
when  the  rights  of  the  parties  depend  upon  the  construction  of  a deed,  will, 
or  other  instrument. 

The  Court  will  not,  upon  an  originating  notice  under  Rule  604,  interpret  the 
provisions  of  a lease  containing  a submission  to  arbitration,  under  which 
arbitrators  have  been  appointed,  but  will  leave  the  parties  to  work  out 
their  remedies  under  the  Arbitration  Act,  R.S.O.  1914,  ch.  65.  A case 
may  be  stated  by  the  arbitrators  under  sec.  29. 

Ottawa  Young  Men's  Christian  Association  v.  City  of  Ottawa  (1913),  29  O.L.R. 
574,  applied. 
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Motion  by  McConkey,  tenant,  under  Rule  604,  for  an  order  1917 

determining  questions  arising  upon  the  arbitration  clauses  of  a ease.  Re 

A Toronto 

Rule  604  provides:  ‘'Where  the  rights  of  any  person  depend  General 

upon  the  construction  of  any  deed,  will  or  other  instrument,  he  c^pora- 

may  apply  by  originating  notice,  upon  notice  to  all  persons  con-  tion 

cerned,  to  have  his  rights  declared  and  determined.”  McConkey. 


December  7.  The  motion  came  on  for  hearing  before  Middle- 
ton,  J.,  in  the  Weekly  Court,  Toronto. 

E.  T.  Malone,  K.C.,  for  the  Toronto  General  Trusts  Corpora- 
tion, objected  that  the  Court  ought  not,  upon  such  a motion,  to 
undertake  to  interpret  the  lease ; arbitrators  having  been  appointed, 
the  parties  should  be  left  to  the  procedure  provided  by  the  Arbi- 
tration Act,  R.S.O.  1914,  ch.  65. 

A.  W.  Ballantyne,  for  the  applicant,  contra. 

December  12.  Middleton,  J.: — Motion  under  Rule  604  for 
the  determination  of  certain  important  and  difficult  questions 
arising  upon  the  arbitration  clauses  of  a lease  made  on  the  1st 
November,  1896,  by  Richardson  to  Wilson.  These  questions 
relate  to  the  valuation  of  the  buildings  upon  the  land. 

The  preliminary  objection  is  taken  that  the  Court  ought  not 
to  undertake  to  interpret  the  lease,  which  is  the  submission  under 
which  arbitrators  have  been  appointed,  but  should  leave  the 
parties  to  work  out  their  remedies  under  the  Arbitration  Act. 

I have  come  to  the  conclusion  that  this  contention  is  right  and 
must  prevail,  but  I have  been  referred  to  no  case  dealing  with  the 
point. 

Until  recent  years,  no  action  would  lie  for  a mere  declaration 
of  right.  The  Courts  did  not  concern  themselves  with  cases  in 
which  no  remedy  could  be  awarded.  Since  the  power  was  given 
to  pronounce  declaratory  decrees,  I have  found  no  instance  in 
which  the  Courts  have  sought  to  interpret  a submission  so  that 
arbitrators  might  know  exactly  what  their  duty  was.  The  Rule 
(604)  does  not  create  any  new  jurisdiction;  it  provides  only  for 
a mode  by  which  the  jurisdiction  conferred  by  sec.  16(5)*  of  the 
Ontario  Judicature  Act,  R.S.O.  1914,  ch.  56,  may  be  exercised. 

* 16  (6).  No  action  or  proceeding  shall  be  open  to  objection  on  the 
ground  that  a merely  declaratory  judgment  or  order  is  sought  thereby,  and 
the  Court  may  make  binding  declarations  of  right,  whether  any  consequential 
relief  is  or  could  be  claimed  or  not. 
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The  right  to  bring  an  action  for  a declaratory  decree  is  sup- 
plemented by  the  simple  procedure  of  an  originating  notice, 
when  the  rights  of  the  parties  depend  upon  the  construction  of  a 
deed,  will,  or  other  instrument. 

When  a submission  is  agreed  upon,  the  parties  know  that  the 
first  dut^  of  the  arbitrators  is  to  interpret  the  submission  and 
ascertain  the  precise  question  which  is  submitted  to  them  for 
their  determination;  and  the  submission  implies  an  agreement 
to  this  effect.  True,  the  arbitrators  cannot  by  an  erroneous  inter- 
pretation confer  jurisdiction  upon  themselves,  and  their  inter- 
pretation of  the  submission  does  not  preclude  the  Courts  from 
reviewing  their  decision;  but  the  machinery  provided  by  the 
Arbitration  Act  and  the  established  practice  of  the  Court  afford 
a simple  and  a satisfactory  remedy. 

No  doubt,  the  arbitrators  will,  at  the  request  of  either  party, 
state  a case  for  the  opinion  of  the  Court,  or  make  their  award 
in  such  a way  as  to  enable  the  opinion  of  the  Court  to  be  ascer- 
tained. 

If  the  arbitrators  think  that  the  lease  should  be  interpreted  by 
the  Court  before  they  proceed  with  the  reference,  they  have  the 
remedy  in  their  own  hands  and  can  state  a case.* 

Ottawa  Young  Men’s  Christian  Association  v.  City  of  Ottawa 
(1913),  29  O.L.R.  574,  15  D.L.R.  718,  is  an  illustration  of  the 
principle  I seek  to  apply  here. 

There  will  be  no  order  save  that  the  costs  of  this  motion  be 
dealt  with  as  part  of  the  costs  of  the  arbitration. 


*See  sec.-  29  of  the  Arbitration  Act. 
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Rex  v.  Lynch-Staunton. 


Dec.  13. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  6 Geo.  V. 
ch.  50,  sec.  J+2 — Soliciting  Orders  for  Intoxicating  Liquor — Distribution  of 
Circulars  Inviting  Orders  for  Foreign  Dealers. 

The  defendant  undertook  the  distribution  of  certain  circulars  in  a city.  He 
employed  a man,  who  left  at  the  houses  of  citizens  envelopes  with  en- 
closures. Each  envelope  had  upon  it  the  name  and  address  of  a person  in 
Buffalo,  New  York.  Enclosed  in  each  envelope  was  a list  of  alcoholic 
liquors  and  the  name  of  the  person  in  Buffalo.  On  the  back  of  the  list  was 
a form  of  order,  addressed  to  the  person  in  Buffalo.  The  agent  knew  what 
was  in  the  envelopes — the  actual  distributor  did  not.  Neither  of  them  took 
orders,  nor  was  either  of  them  authorised  to  do  so : — 

Held,  that  what  was  done  amounted  to  soliciting  orders  for  beverage  purposes, 
within  the  meaning  of  sec.  42  of  the  Ontario  Temperance  Act,  6 Geo.  V. 
ch.  50;  and  a motion  to  quash  a magistrate’s  conviction  of  the  defendant 
for  an  offence  against  that  section  was  dismissed. 


Motion  to  quash  a conviction  of  Mark  Lynch-Staunton,  by  a 
magistrate,  for  an  offence  against  sec.  42  of  the  Ontario  Temper- 
ance Act,  6 Geo.  V.  ch.  50. 


December  11.  The  motion  was  heard  by  Clute,  J.,  in  Chambers. 
J.  G.  Farmer,  K.C.,  for  the  applicant. 

’J . R.  Cartwright,  K.C.,  for  the  magistrate. 


December  13.  Clute,  J.: — The  charge  as  stated  is,  that  the 
defendant  on  the  10th  November  instant,  at  Hamilton,  did  un- 
lawfully canvass  for  or  did  receive  orders  for  liquor  for  beverage 
purposes,  within  the  Province  of  Ontario,  contrary  to  the  provis- 
ions of  sec.  42  of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch. 
50.  This  section  provides  that  “every  person,  whether  licensed  or 
unlicensed,  who,  by  himself,  his  servant  or  agent,  canvasses  for, 
or  receives,  or  solicits  orders  for  liquor  for  beverage  purposes 
within  this  Province,  shall  be  guilty  of  an  offence  against  this 
Act  and  shall  incur  the  penalties  provided  in  section  59  of  this 
Act.” 

The  evidence,  in  effect,  is  as  follows: — 

George  Blunt,  who  was  in  the  employ  of  the  accused,  delivered 
circulars  from  door  to  door  to  the  people  of  Hamilton.  Blunt 
did  not  know  what  the  circulars  contained,  but  the  accused  did 
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know.  What  was  delivered  was  an  envelope  with  the  words  “ Buffalo, 
N.Y.,  for  John  Sutton,  P.O.  box  113,”  upon  it.  The  envelope  enclos- 
ed a list  of  liquors,  including  Walker’s  Old  Dry,  Gooderham  & Worts, 
Seagram’s,  Corby’s,  and  other  alcoholic  liquors,  giving  directions 
and  address  of  “John  Sutton,  P.O.  box  113,  Buffalo,  N.Y.”  On 
the  back  of  the  list  was  a blank  space,  with  the  words,  “Please 

ship charges  prepaid  for  which  I enclose  remittance 

Write  name  and  address  clearly ,”  and  with 

the  name,  “John  Sutton,  established  1880,  P.O.  box  113,  Buffalo, 
N.Y.” 


The  defendant,  neither  through  himself  nor  his  agent,  received 
orders  for  the  liquor;  his  office  consisted  in  simply  distributing 
these  envelopes  with  the  enclosures. 

Police  Constable  Wallis  stated  that,  having  received  a tele- 
phone message  that  a man  was  distributing  pamphlets  and  ad- 
dressed envelopes  on  Charlton  avenue,  he  went  with  a car  and 
found  Blunt  distributing  them  and  leaving  them  at  every  door 
and  on  the  verandahs.  Blunt  informed  the  witness  that  he  was 
working  for  the  accused.  Blunt  was  called,  and  admitted  that 
he  was  delivering  these  circulars,  and  that  he  was  instructed  by 
the  accused. 

For  the  defence  the  accused  admitted  that  he  was  “putting 
these  out,”  but  contended  that  the  man  did  not  know  the  contents 
of  them;  that  he  would  not  take  any  order  from  anybody,  and 
that  he  had  no  authority  to  take  one;  and  submitted  that,  in 
distributing  the  list  with  prices  in  the  addressed  envelope,  he  was 
not  guilty  of  any  breach  of  the  Act. 

The  sole  question  therefore  is,  whether  distribution  of  these 
circulars  from  house  to  house,  in  the  manner  described  above,  is 
an  offence  under  the  Act. 

It  is  not  pretended  that  either  the  accused  or  his  agent  Blunt 
asked  for  or  invited  an  order  or  took  an  order;  on  the  contrary, 
the  evidence  is,  that  neither  the  accused  nor  Blunt  was  authorised 
to  solicit  or  receive  any  order.  Does  what  was  done  amount  to 
“canvassing”  or  “receiving”  or  “soliciting”  within  the  meaning 
of  the  Act. 

Reference  was  made  to  “Words  and  Phrases,”  2nd  ser.,  vol. 
4,  p.  615,  and  to  vol.  1,  p.559;  Carter  v.  State  (1906),  81  Ark.  37; 
Village  of  Scribner  v.  Mohr  (1911),  90  Neb.  21;  Horton  v.  Mead , 
[1913]  1 K.B.  154. 
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This  last  case  was  under  the  Vagrancy  Act,  which  provides: 

“ Every  male  person  who (6)  in  any  public  place  persistently 

solicits  or  importunes  for  immoral  purposes ” “Held,  that 

it  was  not  necessary  in  order  to  convict  the  appellant  to  prove 
that  the  solicitation  reached  the  mind  of  the  person  intended  to 
be  solicited  so  as  to  attract  his  notice.” 

The  nearest  case  to  the  present  that  I have  found  is  that  of 
Rex  v.  McEvoy  (1916),  38  O.L.R.  202,  where  it  was  held,  under 
this  section  (42),  that  it  was  immaterial  whether  the  person 
receiving  the  order  transmits  it  to  another  Province  to  be  filled 
up  or  makes  no  use  of  it;  his  offence  is  complete  when  he  has 
received  the  order;  he  is  personally  liable  even  if  in  receiving  the 
order  he  is  acting  as  agent  for  a company  or  person  out  of  Ontario ; 
the  sending  of  the  order  to  another  Province  does  not  undo  the 
previous  act,  the  receiving  of  the  order;  and  the  transaction  is 
not  saved  by  the  provisions  of  sec.  139. 

In  the  present  case  the  charge  is  not  for  receiving  an  order, 
but  for  canvassing  and  soliciting.  Having  regard  to  the  purview 
of  the  Act,  I think  it  is  clear  that  what  was  done  did  amount  to 
canvassing  and  soliciting.  What  were  the  envelopes,  lists  of 
prices,  and  blank  orders  left  at  the  various  houses  for?  What 
unless  it  be  for  the  purpose  of  inviting  and  soliciting  orders? 
It  is  difficult  to  conceive,  having  regard  to  the  several  provisions 
of  the  Act,  a more  effective  way  of  soliciting  orders. 

The  motion  must  be  dismissed;  but,  as  this  is  the  first  decision 
of  the  kind  under  the  Act,  without  costs. 
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Simpson  y.  Local  Board  of  Health  of  Belleville. 


Costs — Action  against  Local  Board  of  Health  and  Medical  Officer  of  Health — 
Taxation  against  Plaintiffs  of  Costs  Ordered  to  he  Paid  to  Defendants — 
Right  to  Costs — Defence  Conducted  by  Solicitor  for  Municipality — Public 
Health  Act,  sec.  26 — Municipal  Act,  sec.  21/.5(5) — Payment  of  Corporation- 
solicitor  by  Salary. 

In  an  action  against  the  Local  Board  of  Health  and  the  Medical  Officer  of 
Health  of  a city,  the  defence  was  undertaken  by  the  city  council  and  con- 
ducted by  the  regular  solicitor  for  the  corporation. 

The  action  being  dismissed  with  costs,  it  was  held,  that  the  defence  was  in 
substance  the  defence  of  the  corporation,  the  actual  defendants  being 
public  officers  representing  the  inhabitants  and  ratepayers  of  the  city,  and 
the  costs  of  the  defence  were  taxable  against  the  plaintiffs. 

The  Public  Health  Act,  R.S.O.  1914,  ch.  218,  sec.  26,  gave  the  council  the  right 
to  appoint  the  solicitor  to  conduct  , the  defence,  and  this  carried  with  it 
the  right  to  costs  duly  incurred  in  the  conduct  of  the  defence. 

Re  City  of  Berlin  and  The  County  Judge  of  the  County  of  Waterloo  (1914),  33 

O. L.R.  73,  and  Rex  on  the  prosecution  of  Cobham  v.  Archbishop  of  Canterbury, 
[1903]  1 K.B. 289,  followed. 

The  general  rule  laid  down  in  Jarvis  v.  Great  Western  R.W.  Co.  (1859),  8 
U.C.C.P.  280,  285,-  that,  “if  the  client  be  not  liable  to  pay  costs  to  his 
attorney  he  cannot  have  judgment  to  recover  those  costs  against  the 
opposite  party,”  is  undoubted,  but  inapplicable  to  this  case. 

The  application  of  that  rule  in  Walker  v.  Gurney-Tilden  Co.  (1899),  19 

P. R.  12,  commented  on. 

The  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  245  (5),  removes  all  difficulty 
as  to  the  payment  of  the  corporation-solicitor  by  salary. 

An  appeal  by  the  plaintiffs  from  the  taxation  by  the  Senior 
Taxing  Officer  of  the  defendants’  costs  of  an  appeal  to  the 
Appellate  Division. 


November  23.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

W.  Lawr,  for  the  plaintiffs. 

R.  H.  Parmenter,  for  the  defendants. 


December  14.  Middleton,  J.: — This  action  was  brought 
against  the  Local  Board  of  Health  and  the  Medical  Officer  of 
Health  for  alleged  negligence  resulting  in  the  death  of  an  infant 
from  diphtheria  while  in  the  Isolation  Hospital.  At  the  trial 
the  action  was  dismissed  without  costs,  and  an  appeal  from  the 
judgment  of  the  trial  Judge  was  dismissed  with  costs:  Simpson  v. 
Local  Board  of  Health  of  Belleville  (1917),  40  O.L.R.  400. 

At  an  early  stage  of  the  action  a motion  was  made  for  security 
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for  costs  {Simpson  v.  Local  Board  of  Health  of  Belleville  (1916), 
38  O.L.R.  244,  33  D.L.R.  783),  and  it  was  among  other  things 
then  urged  that,  even  if  the  case  came  within  the  Public  Authori- 
ties Protection  Act  (R.S.O.  1914,  ch.  89),  no  order  should  be  made 
because  the  defence  of  the  action  had  been  assumed  by  the  muni- 
cipality under  sec.  26*  of  the  Public  Health  Act  (R.S.O.  1914, 
ch.  218).  I refused  to  determine  the  effect  of  this  assumption 
I by  the  municipality  at  that  stage,  as  it  seemed  to  me  not  to  afford 
an  answer  to  the  motion,  and  to  be  a question  to  be  dealt  with 
if  and  when  costs  should  be  awarded.  An  appeal  was  had,  and  the 
order  was  varied  by  reducing  the  amount  of  security  to  be  given, 
not  upon  the  ground  urged,  but  because,  by  sec.  17  of  the  Public 
Health  Act,  sec.  16  of  the  Public  Authorities  Protection  Act  is 
declared  not  to  be  applicable  to  a municipal  corporation.  This, 
as  I understand  the  decision,  left  the  question  of  the  right  to 
recover  costs  open,  but  denied  the  right  to  security. 

There  is  a fundamental  principle,  which  has  been  recognised 
in  many  cases  in  our  Courts,  that  costs  are  an  indemnity  and  an 
indemnity  only,  and  cannot  be  made  a source  of  profit  to  the  party, 
nor  can  a party  by  any  voluntary  payment  he  may  make  increase 
the  burden  cast  upon  his  adversary  who  has  been  ordered  to  pay 
his  costs. 

As  put  by  Draper,  C.J.,  in  Jarvis  v.  Great  Western  R.W.  Co. 
(1859),  8 U.C.C.P.  280,  285:  “If  the  client  be  not  liable  to  pay 
costs  to  his  attorney  he  cannot  have  judgment  to  recover  those 
costs  against  the  opposite  party.” 

This  principle  has  been  applied  in  various  ways.  For  ex- 
ample, when  a solicitor  agreed  to  conduct  litigation  for  his 
client  looking  to  another  for  payment,  no  costs  could  be  recovered: 
Meriden  Britannia  Co.  v.  Braden  (1896),  17  P.R.  77;  Gundry  v. 
Sainsbury,  [1910]  1 K.B.  645  (C.A.)  A similar  result  followed 
when  the  defendant  was  insured  against  loss  from  accident  to 
workmen  and  the  insurance  company  undertook  the  defence  of 
the  action,  retaining  its  own  solicitors,  who  agreed  to  look  to  it, 

*26. — (1)  Where  an  action  is  brought  against  a local  board  or  any 
member,  officer  or  employee  of  a local  board  by  any  person  who  has  suffered 
any  damage  by  reason  of  any  act  or  default  on  the  part  of  such  local  board  or 
any  member,  officer  or  employee  thereof,  the  corporation  of  the  municipality 
may  assume  the  liability  or  the  defence  of  the  action,  and  may  pay  any 
damages  or  costs  for  which  such  board  or  the  member,  officer  or  employee  is 
liable  in  respect  of  such  act  or  default. 
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and  not  to  the  defendant,  for  their  remuneration:  Walker  v. 
Gurney-Tilden  Co.  (1899),  19  P.R.  12.  This  principle  has  been 
invoked  to  prevent  recovery  of  costs  where  a solicitor  has  been 
paid  by  an  annual  salary:  Jarvis  v.  Great  Western  R.W.  (supra); 
Stevenson  v.  City  of  Kingston  (1880),  31  U.C.C.P.  333;  Ottawa  Gas 
Co.  v.  City  of  Ottawa  (1902),  4 O.L.R.  656,  5 O.L.R.  246;  Ponton 
v.  City  of  Winnipeg  (1909),  41  S.C.R.  366.  Though  there  may 
be  ground  to  question  the  soundness  of  the  application,  the  cases 
looking  to  an  opposite  result  do  not  question  the  rule  itself.  See 
Raymond  v.  Lakeman  (1865),  34  Reav.  584;  Henderson  v.  Merthyr 
Tydfil  Urban  District  Council,  [1900]  1 Q.B.  434. 

For  the  same  reason,  a suitor  in  forma  pauperis  cannot  recover 
costs,  for  he  pays  none  to  his  solicitor  or  counsel:  Carson  v. 
Pickersgill  & Sons  (1885),  14  Q.B.D.  859;  Richardson  v.  Richard- 
son, [1895]  P.  346. 

As  put  in  an  early  statute,  costs  are  awarded  “to  make  recom- 
pense to  the  parties  unjustly  vexed  for  the  said  unjust  vexations.” 

But  all  this  seems  to  me  quite  beside  the  real  question  here 
involved.  The  defendants  are  public  officers,  and  in  truth  repre- 
sent for  certain  purposes  the  inhabitants  of  the  city,  who  consti- 
tute the  corporation  (Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  8), 
and  the  ratepayers,  who  contribute  the  funds  for  the  carrying  on 
of  the  affairs  of  the  corporation.  The  municipal  council  is  the 
governing  body  of  the  corporation  and  has  general  charge  of  its 
affairs,  and  sec.  26  enables  that  general  executive  and  governing 
board  of  the  corporation  to  consider  the  action  of  the  local  board 
which  is  complained  of,  and  to  assume  responsibility  for  it,  ren- 
dering the  corporation  liable  to  pay  any  damages  or  costs  which 
the  plaintiff  may  be  entitled  to  by  reason  of  the  action  of  the 
medical  board,  and  in  such  case  the  defence  is  conducted  by  the 
municipality  in  the  ordinary  way. 

The  municipal  funds  are  the  thing  attacked  by  the  plaintiffs, 
and  the  whole  legislation  is  a mode  of  protecting  these  funds. 
One  agent  of  the  corporation  may  have  made  it  liable.  Another 
agent  may  have  to  defend  its  coffers.  In  substance  the  defence 
is  the  defence  of  the  corporation,  and  the  plaintiffs  are  in  no  way 
concerned  in  the  details  of  the  domestic  machinery  set  in  motion 
to  answer  their  claim. 

In  Re  City  of  Berlin  and  The  County  Judge  of  the  County  of 
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Waterloo  (1914),  33  O.L.R.  73,  22  D.L.R.  296,  I had  to  consider 
this  aspect  of  municipal  organisation,  and  need  not  repeat  what 
I there  said. 

The  case  of  Rex  on  the  prosecution  of  Cobham  v.  Archbishop  of 
Canterbury,  [1903]  1 K.B.  289,  a decision  of  the  Court  of  Appeal, 
indicates  the  true  principle  here  applicable.  On  a motion  for 
a mandamus,  in  a matter  in  which  the  Crown  had  an  interest, 
the  Treasury  solicitor  was  instructed  by  the  Crown  to  appear  for 
the  defendant,  and  he  accordingly  did  so.  The  motion  was  dis- 
missed with  costs,  and  upon  the  taxation  it  was  objected  that  none 
could  be  allowed,  as  the  costs  sought  to  be  taxed  were  not  incurred 
by  the  Archbishop  but  by  the  Crown.  It  was  determined  that 
the  Crown  had  the  right  to  instruct  its  solicitor  to  intervene  on 
behalf  of  the  defendant;  and,  that  being  so,  the  defendant  could 
tax  against  the  prosecutor  the  full  bill  of  costs  incurred.  As 
between  the  prosecutor  and  the  defendant,  the  solicitor  was  for 
all  purposes  his  solicitor  duly  appointed  so  as  to  render  him  liable 
for  costs. 

Here  the  statute  (Public  Health  Act,  sec.  26)  gave  the  council 
the  right  to  appoint  the  solicitor  to  conduct  the  defence  of  the 
local  board,  and  this  carried  with  it  the  right  to  costs  duly  incurred 
in  the  conduct  of  the  defence. 

It  may  well  be  that  enough  is  said  by  the  Justices  of  Appeal 
to  indicate  that  the  case  of  Walker  v.  Gurney-Tilden  Co.  (supra) 
goes  too  far  and  should  be  reconsidered,  but  the  ground  upon 
which  I rely  is  not  in  conflict  with  that  case. 

The  Municipal  Act,  sec.  245  (5),  gets  over  all  difficulty  as  to 
payment  by  salary. 

For  these  reasons,  the  appeal  fails  and  must  be  dismissed  with 
costs,  which  I fix  at  $25 . 
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[VOL. 


Rex  y.  McEwan. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  sec.  £9 — 
Delivering  Intoxicating  Liquor  to  Person  not  Entitled  to  Sell  and  who  Sells — 
Application  to  Carrier — Proof  that  Person  to  whom  Liquor  Delivered  such 
a Person  as  Described — Absence  of  Direct  Proof — Inference  from  Facts 
Proved — Question  for  Magistrate. 

Section  49  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  applies  to  a carrier. 

The  defendant,  a carrier  of  goods  for  hire,  was  convicted  by  a Police  Magistrate 
of  an  offence  against  sec.  49,  by  delivering  intoxicating  liquor  to  a “person 
not  entitled  to  sell  liquor  and  who  sells  such  liquor.”  There  was  no  direct 
evidence  that  the  person  to  whom  the  defendant  delivered  the  liquor  was 
one  who  bought  for  the  purpose  of  reselling;  and  it  was  argued,  upon  a 
motion  to  quash  the  conviction,  that  the  magistrate  could  not,  upon  the 
evidence,  find  affirmatively  that  the  recipient  was  one  who  bought  for  the 
purpose  of  reselling;  but  it  was  held,  that  the  magistrate  could,  from  the 
facts  proved,  properly  draw  the  inference  that  the  recipient  bought  for  that 
purpose.  It  appeared  that  the  transaction  was  a clandestine  one;  that  what 
was  delivered  was  a keg  containing  eight  gallons  of  whisky;  and  that  a 
false  name  was  used  in  shipping. 

The  motion  was  dismissed. 


Motion  to  quash  the  conviction  of  the  defendant,  by  the 
Police  Magistrate  for  the  Town  of  Perth,  under  sec.  49*  of  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  for  that  the  defendant 
did,  on  the  29th  day  of  October,  1917,  deliver  intoxicating  liquor 
to  a “ person  not  entitled  to  sell  liquor  and  who  sells  such  liquor.” 

November  23.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

James  Haverson,  K.C.,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 


*49. — (1)  No  person  shall  by  himself  or  his  partner,  servant,  clerk> 
agent  or  otherwise,  sell  or  deliver  liquors  of  any  kind  to  any  person  not  en- 
titled to  sell  liquor  and  who  sells  such  liquor  or  who  buys  for  the  purpose  of 
reselling,  and  any  violation  of  the  foregoing  provision  shall  be  an  offence 
under  this  Act. 

(2)  No  person  shall  be  convicted  under  this  section  who  establishes  to 
the  satisfaction  of  the  magistrate  before  whom  the  prosecution  is  heard  _ that 
he  had  reason  to  believe  and  did  believe  that  the  person  to  whom  the  liquor 
was  sold  or  delivered,  did  not  sell  liquor  unlawfully,  or  did  not  buy  to  resell , j 
and  that  he  was  entitled  to  purchase  the  same. 

(3)  No  person  shall  take  or  carry,  or  employ  or  suffer  any  other  person 
to  take  or  carry,  any  liquor  out  of  any  premises  where  the  same  is  lawfully 
kept  for  sale  for  the  purpose  of  being  sold  in  Ontario  by  any  person  except 
a licensee  or  as  otherwise  provided  by  this  Act. 
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December  20.  Middleton,  J.: — The  motion  is  based  upon 
two  distinct  grounds:  first,  it  is  contended  that  the  section 
referred  to  does  not  apply  to  a carrier;  and,  secondly,  that  it 
was  not  shewn  that  the  person  to  whom  the  liquor  in  question  was 
delivered  was  one  “who  sells”  such  liquor  or  who  buys  for  the 
purpose  of  reselling. 

After  careful  consideration,  I have  come  to  the  conclusion  that 
neither  argument  is  well-founded.  It  is  true  that  there  are, 
in  the  statute,  provisions  which  prevent  it  being  unlawful  for  a 
carrier  to  deliver  liquor;  but  this  section  is  in  aid  of  the  general 
policy  of  the  statute  prohibiting  the  selling  of  liquor  within  the 
Province  by  any  except  the  authorised  Government  agent. 

The  first  sub-section  renders  it  unlawful  either  to  sell  or  to 
deliver  liquor  to  a person  who  is  not  entitled  to  sell  and  who 
sell,  or  buys  for  the  purpose  of  reselling.  It  is  important  to 
notice  that  this  sub-section  creates  an  offence  quite  apart  from 
any  knowledge  of  the  unlawful  purpose. 

The  second  sub-section  casts  the  onus  upon  the  accused,  and 
provides  that  he  shall  not  be  convicted  if  he  satisfies  the  magis- 
trate that  he  had  reason  to  believe  and  did  believe  that  the  person 
to  whom  the  liquor  was  sold  or  delivered  did  not  sell  liquor 
unlawfully  or  did  not  buy  to  resell,  and  that  he  was  entitled  to 
purchase  the  same. 

The  third  sub-section  is  not  now  material,  but  it  is  of  im- 
portance as  shewing  that  the  section  was  intended  to  apply  to 
carriers  as  well  as  to  vendors. 

The  second  ground  presents  more  difficulty.  It  depends  for 
its  solution  entirely  upon  the  facts.  There  is  no  direct  evidence 
that  the  person  to  whom  the  liquor  in  question  was  delivered 
was  one  who  bought  for  the  purpose  of  reselling;  but  I think 
that  this  is  an  inference  which  it  is  open  to  the  magistrate  to  draw 
from  the  facts  proved,  and  I am  far  from  thinking  that  the  magis- 
trate in  any  way  erred  in  drawing  the  inference  he  did. 

A keg  of  whisky,  containing,  it  is  said,  eight  gallons,  was 
sent  from  Montreal,  addressed  to  James  Ferguson,  at  Perth. 
McEwan  drives  a stage  between  Perth  and  Lanark.  He  received 
at  Lanark,  through  the  mail,  a pencil  memorandum  headed 
“Perth,”  and  purporting  to  be  signed  by  “James  Ferguson, 

25—41  o.l.r. 
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Perth77 — “ Please  give  my  express  to  bearer  and  oblige.77  So  far 
as  the  evidence  discloses,  there  is  no  such  person  as  James  Fergu- 
son, and  the  suspicions  of  the  police  were  apparently  aroused. 
Before  the  parcel  was  taken  from  the  station,  the  Chief  of  Police 
saw  McEwan  and  asked  him  what  he  proposed  doing  with  the 
whisky.  He  said  he  would  take  it  home  and  keep  it  until  called 
for.  McEwan  then  said  that  he  knew  nothing  of  Eerguson. 

On  the  road  home  that  evening,  after  dark,  McEwan  met  an 
unknown  man  who  asked  him  if  he  had  a parcel  for  Ferguson. 
He  told  him  he  had,  and  he  handed  the  parcel  over  without 
further  inquiry,  in  the  dark,  without  in  any  way  distinguishing 
the  face  of  the  man  who  received  it  and  without  taking  any  receipt 
for  it.  He  was,  therefore,  unable  to  give  any  assistance  to  the 
police  officers  who  subsequently  desired  to  ascertain  the  real 
destination  of  the  liquor. 

Manifestly  this  did  not  bring  the  case  within  the  second  sub- 
section, for  McEwan  had  no  reason  to  believe  and  did  not 
believe  that  the  person  to  whom  he  delivered  this  liquor  did  not 
sell  it  unlawfully;  but  the  point  now  made  is,  that  on  this  evi- 
dence the  magistrate  could  not  find  affirmatively  that  the  recipient 
was  one  who  bought  for  the  purpose  of  reselling,  and  therefore 
the  case  was  not  brought  within  the  first  sub-section.  As  I said, 
I cannot  agree.  The  clandestine  nature  of  the  whole  transac- 
tion, combined  with  the  quantity  of  liquor  purchased,  and  the 
use  of  a false  name  in  shipping,  appear  to  me  to  leave  it  open  to 
the  magistrate  to  draw  the  conclusion  which  he  did. 

The  motion  fails,  and  must  be  dismissed  with  costs — fixed 
at  $25. 


xliJ  ONTARIO  LAW  REPORTS. 

[APPELLATE  DIVISION.] 

Eastview  Public  School  Board  v.  Township  of  Gloucester. 

Schools — Public  Schools — Union  School  Section — Requisition  of  Board  for 
Sum  of  Money  for  School  Purposes— Apportionment  between  two  Muni- 
cipalities out  of  which  Section  Formed — Determination  of  Assessors — 
Powers  and  Method  of  Procedure — Public  Schools  Act , R.S.O.  1914,  ch.  266 , 
secs.  29,  47 — Principle  of  Apportionment— Equalization  of  Assessments — 
Actual  Values — Final  Revised  Assessments — Assessments  Referred  to  in 
sec.  50  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195 — Remedy  of  School  Board 
— Mandamus — Declaratory  Judgment. 

Where  there  was  a union  school  section,  comprising,  under  the  provisions  of 
the  Public  Schools  Act,  R.S.O.  1914,  ch'.  266,  the  whole  of  a town  and  part 
of  a township,  the  assessor  of  the  town  and  the  assessor  of  the  township 
met  on  the  13th  May,  1916,  pursuant  to  Sec.  29  (1)  of  the  Act,  and  deter- 
mined that  the  town  corporation  should  pay  47  per  cent,  and  the  township 
corporation  53  per  cent,  of  a sum  of  15,000  requisitioned  by  the  union 
school  board,  for  school  purposes  for  the  year  1917: — 

Held,  in  an  action  by  the  board  to  recover  the  proportion  assigned  to  the 
township,  that  the  determination  of  the  two  assessors  was  binding  upon 
the  defendants,  the  township  corporation;  that,  if  there  was  any  irregularity 
in  the  manner  in  which  the  determination  was  arrived  at,  it  did  not  afford 
an  excuse  for  the  defendants’  failure  to  levy  and  collect  such  sums  as  might 
be  required  by  the  plaintiffs  (sec.  47  of  the  Act);  and  that  the  assessors 
proceeded  upon  the  proper  principle,  viz.,  that  of  equalizing  the  assessments 
in  the  twro  municipalities,  having  regard  to  the  actual  values  of  the  properties 
assessed  and  the  percentage  of  the  actual  values  at  which  they  were  assessed 
in  the  town  and  in  the  township  respectively. 

Judgment  of  Sutherland,  J.,  who  was  of  opinion  that  the  assessors , must, 
in  equalizing  the  assessments,  be  wholly  guided  by  what  appeared  as  the 
values  on  the  assessment  rolls,  reversed  (Lennox,  J.,  dissenting). 

Per  Riddell,  Sutherland,  and  Rose,  JJ. : — The  assessments  mentioned  in 
sec.  29  are  not  the  final  revised  assessments,  but  the  assessments  referred  to 
in  sec.  50  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 

Lennox,  J.,  dissenting,  was  not  satisfied  that  the  steps  contemplated  by  the 
statute  were  taken,  or  that  the  judgment  in  appeal  was  wrong. 

[ The  remedy  of  the  plaintiffs  was  considered. 

Per  Riddell  and  Rose,  JJ. : — The  evidence  shewed  that  the  defendants  had 
not  levied  and  collected  the  full  amount  of  their  proportion  of  the  sum 
requisitioned.  They  should  be  ordered  to  raise  the  amount  and  pay  it  over. 
But  the  prerogative  writ  of  mandamus  cannot  be  obtained  in  an  action 
( City  of  Kingston  v.  Kingston  Electric  R.W.  Co.  (1897-98),  28  O.R.  399, 
25  A.R.  462,  468);  and,  unless  the  defendants  consented,  the  issue  of  such 
a writ  should  not  be  ordered;  but  there  should  be  a declaration  that  the 
plaintiffs  were  entitled  to  the  writ,  and  they  might  apply  for  it  in  Chambers. 
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July  14. 
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Action  to  recover  $2,650,  the  proportion  alleged  to  be  payable 
by  the  defendants,  the  Municipal  Corporation  of  the  Township 
of  Gloucester,  of  the  sum  of  $5,000,  being  the  sum  requisitioned 
by  the  plaintiffs,  a union  school  board,  for  school  purposes  for 
the  year  1917. 
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The  action  was  tried  by  Sutherland,  J.,  without  a jury,  at 
Ottawa.  |g 

A.  H . Armstrong , for  the  plaintiffs. 

G.  McLaurin,  for  the  defendants. 


July  14.  Sutherland,  J.: — The  plaintiffs  are  a public  school 
board  of  a union  school  section,  comprising  the  municipality  of 
the  Town  of  Eastview,  in  the  County  of  Carleton,  and  a part  of 
the  Township  of  Gloucester  therein,  and  the  defendants  are  the 
municipal  corporation  of  the  said  township. 

By  the  Public  Schools  Act,  R.S.O.  1914,  ch.  266,  sec.  29,  sub- 
sec. (1),  it  is  provided  as  follows: — 

“ As  often  as  the  assessment  of  the  part  of  a union  section  sit- 
uate in  one  municipality  has  increased  or  decreased  to  the  extent 
of  ten  per  cent,  of  the  amount  of  its  assessment  at  the  date  of  the 
last  equalization  of  assessments  and  has  maintained  such  in- 
creased or  decreased  assessment  for  the  second  consecutive  year, 
and,  in  any  case,  at  the  expiration  of  five  years  from  the  last 
equalization  of  assessments,  the  assessors  of  the  municipalities 
in  which  a union  section  is  situate  shall,  after  they  have  completed 
their  respective  assessments  and  before  the  first  day  of  June, 
meet- and  determine  what  proportion  of  the  annual  requisition 
made  by  the  board  for  school  purposes  shall  be  levied  upon  and 
collected  from  the  taxable  property  of  the  public  school  sup- 
porters of  the  union  section  situate  in  each  of  the  municipalities 
in  which  such  section  lies.” 

After  due  notice  pursuant  to  the  said  section,  the  assessors 
of  the  Town  of  Eastview  and  Township  of  Gloucester,  respec- 
tively, met  on  the  13th  May,  1916,  and,  following  a discussion 
and  consideration,  prepared  or  had  prepared  for  them  by  the 
clerk  of  the  said  town,  who  was  present,  their  written  determin- 
ation as  .follows: — 

“May  13th,  1916. 

“We,  the  undersigned  assessors  of  the  Town  of  Eastview  and 
the  Township  of  Gloucester,  having  met  to  equalize  the  public 
school  assessment  of  the  union  school  section  composed  of  East- 
view  and  No.  25  Gloucester,  equalize  the  same  as  follows:  East- 
view  to  pay  forty-seven  per  cent.;  Gloucester  to  pay  fifty-three 
percent.” 
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While  some  question  was  raised  at  the  trial  as  to  whether  one 
or  two  copies  were  prepared,  I am  of  the  opinion  and  find  from  the 
evidence  that  there  were  two,  one  of  which  was  addressed  “To 
the  Mayor  and  Council  of  the  Town  of  East  view”  and  the  other 
“To  the  Reeve  and  Council  of  the  Township  of  Gloucester,”  and 
the  said  copies  were  signed  by  the  assessors  as  follows:  “Joseph 
Robinson,  Assessor  of  Gloucester;  Ant.  Hurtubise,  Assessor  for 
E.  View.” 

I am  also  of  the  opinion  that  each  of  the. corporations  received 
notice  of  the  said  determination  shortly  after  the  said  date. 

While  the  defendants,  as  appears  by  a resolution  passed  on  the 
3rd  July,  were  considering  the  question  of  this  equalization,  noth- 
ing apears  to  have  been  done  until  the  13th  of  that  month,  when 
a notice  of  appeal  from  the  said  determination  of  the  assessors 
was  served  on  the  clerk  of  the  Municipal  Corporation  of  the  Town 
of  Eastview,  at  the  instance  of  the  defendants,  and,  a few  days 
later,  a further  notice  to  the  like  effect,  signed  by  certain  indi- 
vidual ratepayers  of  the  said  township. 

On  the  14th  July,  the  solicitors  for  the  defendants  wrote  to  the 
Treasurer  of  the  Town  of  Eastview  for  certain  particulars  as  to  the 
attendance  of  children  at  the  union  school  section  school,  and  for 
the  basis  or  ground  upon  which  the  assessors  had  made  the  equali- 
zation, etc.  The  clerk  of  the  Town  of  Eastview  replied  on  the 
17th  July,  giving  a part  of  the  information,  and  referring  the  de- 
fendants as  to  the  remaining  part  to  the  secretary  of  the  East- 
view  Public  School  Board.  On  the  31st  July,  the  plaintiffs’ 
secretary  wrote  to  each  of  the  two  municipalities  informing  them 
that  the  “amount  required  for  public  school  purposes  for  the  year 
1915  ...  is  $5,000.” 

On  the  8th  August,  the  clerk  of  the  defendant  municipality 
wrote  to  the  clerk  of  the  Town  of  Eastview,  stating  that  the 
defendants  had  not  yet  received  the  information  for  which  they 
had  asked,  and  his  letter  contains  the  following  statement : — 

“Until  this  is  received  and  found  right  I am  advised  to  follow 
the  equalization  made  some  years  ago,  and  ignore  the  new  one,  as 
it  is  quite  apparent  the  new  one  is  illegal  if  the  revised  assessment 
roll  is  to  be  the  basis  of  equalization;  in  fact,  the  last  equalization 
is  not  one  at  all,  as  it  is  not  based  on  the  assessment  roll  of 
Gloucester  at  all.” 
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Sub-sections  (8)  and  (9)  of  sec.  29  are  as  follows: — 

“(8)  The  decision  of  a majority  of  the  arbitrators  shall  be 
final  and  conclusive  until  the  next  equalization  of  assessments 
takes  effect. 

“(9)  The  assessors  or,  in  the  case  of  an  arbitration,  the  arbi- 
trators, on  the  request  in  writing  of  the  inspector  or  of  five  rate- 
payers, may  within  one  month  after  the  report  of  the  determination 
or  award  to  the  secretary  of  the  board  correct  any  omission  or 
error  in  the  terms  in  which  the  determination  or  award  is  ex- 
pressed.” 

Nothing  was  done  in  the  way  of  attempting  to  rectify  any 
alleged  omission  or  error  on  the  part  of  the  assessors  under  this 
sub-section,  and  nothing  was  done  towards  prosecuting  the  appeal 
already  referred  to. 

On  the  19th  August,  1916,  an  action  was  commenced  by  the 
issue  of  a writ  of  summons  by  the  defendant  corporation  and 
Joseph  Robinson  against  the  Municipal  Corporation  of  the 
Town  of  Eastview,  in  the  County  of  Carleton,  and  Antoine 
Hurtubise,  for  a declaration  that  the  said  award  or  determin- 
ation was  for  too  large  an  amount,  or  should  be  varied  or 
declared  unlawful  and  void,  or  a new  award  made  by  the  Court 
to  satisfy  the  annual  requisition  made  by  the  Board  of  Trustees 
of  the  Union  Section,  and  for  an  injunction  restraining  the 
defendants  the  Corporation  of  Eastview  from  proceeding  to 
assess,  levy,  or  collect  from  the  taxable  property  of  the  public 
school  supporters  in  the  union  section  under  such  award  or 
determination,  or  for  an  order  That  the  defendant  Hurtubise 
amend  the  said  determination  or  award  in  accordance  with  the 
said  section  of  the  Act,  etc. 

By  an  order,  dated  the  11th  September,  1916,  the  said  writ  was 
amended  by  the  addition  as  defendants  of  “The  Board  of  Public 
School  Trustees  of  Union  School  Section  No.  25  in  the  Township 
of  Gloucester.” 

The  defendants,  at  a meeting  of  their  council,  held  also  on  that 
date,  passed  the  following  resolution:— 

“Moved  by  A.  Spratt,  seconded  by  Robert  Preston,  and  re- 
solved, that,  in  the  matter  of  school  levies  on  Public  School  Section 
No.  25,  Gloucester,  united  with  Eastview  Town: — 

“That  the  clerk  make  the  levies  on  the  same  basis  as  in  1914 
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and  1915  and  ignore  entirely  the  so-called  new  equalization  of  the 
assessors,  as  it  was  not  made  according  to  law;  it  was  not  based  on 
the  last  revised  assessment  roll  of  this  township,  and  it  appears 
that  the  whole  affair  was  done  by  somebody  known  to  this  council, 
and  our  assessor  made  a mistake  in  signing  it,  as  he  has  stated  in 
an  affidavit  filed  with  the  solicitor,  and  the  clerk  inform  the  clerk 
of  Eastview  of  the  decision  of  this  council,  that  we  will  only  make 
levies  when  the  equalization  is  based  on  the  last  revised  assess- 
ment roll  of  this  township,  so  that  they  can  govern  themselves 
accordingly.  Carried.” 

Notice  thereof  was  sent  to  the  clerk  of  the  Town  of  Eastview. 

The  defendant  corporation,  the  plaintiffs  in  said  last-men- 
tioned suit,  did  not  proceed  to  trial  therein;  and  their  action  was, 
by  formal  order  applied  for  by  the  plaintiffs,  dismissed,  on  or 
about  the  21st  December,  for  want  of  prosecution. 

On  the  19th  Februar}^  1917,.  the  plaintiffs  wrote  to  the  de- 
fendants demanding  payment  of  $2,650  as  their  proportion  of  the 
annual  requisition  of  $5,000  made  by  the  Board  for  school  pur- 
poses “to  be  levied  upon  and  collected  from  the  taxable  property 
of  public  school  supporters  of  the  union  school  section  situated  in 
the  Township  of  Gloucester.” 

On  the  26th  February,  the  clerk  of  the  defendant  corporation 
wrote  to  the  clerk  of  the  Town  of  Eastview  as  follows: — 

“I  enclose  ck.  for  $2,650,  being  the  amount  levied  from  rate- 
payers of  our  township  to  the  union  school  No.  25  of  our  township 
and  your  town,  which  you  will  kindly  pass  on  to  the  proper  party, 
as  I am  not  informed  who  the  secretary  of  the  School  Board  is.” 

The  cheque  referred  to,  and  bearing  even  date,  was  enclosed 
therewith. 

The  plaintiffs  herein,  apparently  in  ignorance  of  the  fact  that 
the  said  cheque  had  been  sent,  issued  their  writ  herein  on  the  27th 
February;  and  on  the  2nd  March,  before  the  cheque  referred  to 
had  been  cashed  or  the  amount  thereof  had  reached  the  plaintiffs, 
the  defendants,  through  their  clerk,  wrote  to  the  clerk  of  the  Town 
of  Eastview  as  follows: — 

“I  have  just  learned  that  in  issuing  the  cheque  which  I sent 
you  February  26  last  that  I made  a mistake  in  the  amount  of 
cheque.  Instead  of  $2,650  I should  have  sent  you  $1,515.63.  For 
this  reason  I have  directed  the  bank  to  withhold  payment  owing 
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to  the  error  to  enable  me  to  substitute  a cheque  for  the  proper 
amount  which  I will  do  immediately  on  receipt  of  the  cheque  sent 
you  in  error.  P.S.  The  $1,515.63  is  amount  levied  on  the  township 
by  order  of  our  council  of  which  you  had  a copy  last  summer.” 

On  the  5th  March,  the  defendants  passed  their  by-law  No.  4 
for  the  year  1917,  from  which  I quote  as  follows: — 

“Now  it  is  hereby  enacted  that  the  said  resolution  No.  3 of 
September  11th,  1916,  is  hereby  re-enacted  and  confirmed  in  its 
entirety  as  passed,  and  the  levies  made  in  accordance  with  said 
resolution  are  hereby  confirmed,  and  the  Treasurer  of  this  town- 
ship is  hereby  authorised  to  pay  over  to  the  Board  of  School 
Trustees  of  said  section  the  amount  so  levied,  and  no  more,  with 
reasonable  promptness  consistent  with  the  collection  of  taxes  and 
as  may  be  required  by  the  said  Board.” 

In  this  action  the  plaintiffs  claim  from  the  defendants  the  said 
sum  of  $2,650,  pursuant  to  the  said  determination  of  the  assessors 
and  the  requisition  made  on  the  defendants  for  payment  thereof. 

The  defendants,  among  other  things,  plead  in  answer  as 
follows : — 

“3.  On  or  about  the  5th  day  of  May,  1916,  the  assessor  of  the 
said  Town  of  Eastview,  in  pursuance  of  the  provisions  of  the 
Public  Schools  Act,  R.S.O.  1914,  chapter  266,  section  29, 
called  a meeting  of  the  assessors  of  the  said  Town  of  Eastview 
and  of  the  defendant  municipality  for  the  13th  day  of  May, 
1916,  to  equalize  the  assessments  of  the  parts  of  the  said 
union  school  section  situate  in  each  of  the  said  municipalities, 
and  to  determine  what  proportion  of  the  annual  requisition  j 
made  by  the  plaintiff  Board  for  school  purposes  should  be 
levied  upon  and  collected  from  the  taxable  property  of  the 
public  school  supporters  of  the  said  union  school  section 
situate  in  each  of  the  said  municipalities,  in  which  such  section 
lies.  At  the  time  of  calling  the  said  meeting,  the  assessors  of  the 
said  municipalities  had  completed  their  respective  assessments 
for  the  year  1916. 

“4.  In  pursuance  thereof,  and  in  accordance  with  the  provi- 
sions of  the  said  Public  Schools  Act,  the  assessor  of  the  said  Town 
of  Eastview  and  the  assessor  of  the  said  defendant  municipality 
met  together  on  the  13th  day  of  May,  1916,  to  equalize  the  said 
assessments,  and  they  determined  that  the  municipality  of  the 
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Town  of  Eastview  should  levy  and  collect  forty-seven  per  cent, 
and  the  defendant  municipality  fifty-three  per  cent,  from  the 
taxable  property  of  the  public  school  supporters  of  the  said  union 
school  section  situate  in  each  of  their  respective  municipalities  of 
the  annual  requisition  made  by  the  plaintiff  Board  for  ^chool 
purposes,  which  determination  was  reduced  to  writing  and  signed 
by  the  said  assessors. 

“5.  Notice  of  the  determination  was  given  forthwith  to  the 
secretary  of  the  plaintiff  Board  and  to  the  clerk  of  each  of  the 
municipalities  in  which  the  said  union  school  section  lies,  and  no 
objection  was  made  thereto  by  the  defendant  municipality  or 
other  persons  concerned,  under  the  provisions  of  the  said  Public 
Schools  Act. 

“6.  The  plaintiff  Board,  in  pursuance  of  the  said  Public  Schools 
Act,  made  a requisition  for  the  sum  of  $5,000  for  school  purposes 
for  the  year  1916,  and  the  defendant  municipality  were  duly  notified 
of  the  said  requisition,  and  that  the  proportion  to  be  levied  upon 
and  collected  from  the  taxable  property  of  the  public  school  sup- 
porters of  the  said  union  school  section  situate  in  their  muni- 
cipality, as  determined  by  the  said  equalization,  was  the  sum  of 
$2,650.” 

“8.  Prior  to  the  commencement  of  this  action,  the  plaintiff 
Board  demanded  from  the  defendant  municipality  the  said  sum 
of  $2,650,  being  their  proportion  of  the  said  annual  requisition  as 
determined  by  the  said  equalization,  but  the  defendant  munici- 
pality failed  to  pay  over  to  the  plaintiffs  the  said  sum  of  money. 
After  the  issue  of  the  writ,  in  this  action,  the  defendant  muni- 
cipality mailed  to  the  clerk  of  the  said  Town  of  Eastview  a cheque 
payable  to  the  order  of  the  plaintiff  Board  for  the  said  sum  of 
$2,650,  but  payment  of  the  said  cheque  was  stopped  by  the 
defendants  before  the  same  was  put  through  the  bank,  and  the 
defendant  municipality  have  not  otherwise  paid  or  attempted  to 
pay  the  said  sum  of  money,  and  they  still  refuse  payment  of  the 
same.” 

The  assessor  for  the  Town  of  Eastview  used,  as  the  basis  for 
his  consideration  and  determination  in  connection  with  the  equali- 
zation, the  assessment  roll  as  completed  by  him  about  the  1st  May, 
1916,  under  the  Assessment  AcR  R.S.O.  1914,  ch.  195,  sec.  50, 
but  not  finally  revised  and  corrected.  The  assessor  for  the  de- 
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fendant  township  used  its  last  revised  assessment  roll,  namely, 
that  for  the  year  1915,  as  the  basis  for  his  consideration  and 
determination  of  the  equalization. 

When  the  assessors  were  discussing  the  mode  in  which  the 
equalisation  should  be  dealt  with,  it  was  suggested  on  the  part  of 
the  assessor  for  the  Town  of  Eastview  that,  as,  in  the  proceedings 
before  Judge  MacTavish  in  November,  1915,  for  the  purpose  of 
equalizing  the  assessments  of  property  within  the  several  muni- 
cipalities of  the  County  of  Carleton,  it  had  been  found  that  the 
lands  in  the  Township  of  Gloucester  had  been  assessed  at  only 
about  25  per  cent,  of  their  value,  the  amount  of  the  total  assess- 
ment in  that  part  of  the  Township  of  Gloucester  comprised  in  the 
school  section  should  be  multiplied  by  three,  so  as  to  make  it 
reasonably  conform  to  the  assessed  value  of  the  property  in  the 
Town  of  Eastview  also  comprised  therein,  and  which,  it  was  con- 
tended by  the  assessor  for  the  town,  or  perhaps  suggested  by  the 
clerk  of  the  town,  who  was  present,  had  been  assessed  at  75  per 
cent,  of  its  value. 

This  course  of  procedure  seems  to  have  been  assented  to  on  the 
part  of  the  assessor  for  the  Township  of  Gloucester,  and  the 
determination  of  the  assessors  was  made  on  that  basis.  It  is 
difficult,  on  the  basis  of  any  figures  given  at  the  trial,  to  make  out 
how  the  exact  proportions  of  47  and  53  per  cent,  respectively  were 
arrived  at. 

If  in  sec.  29  of  the  Public  Schools  Act,  already  referred  to,  the 
following  clause,  “The  assessors  of  the  municipality  in  which  a 
union  section  is  situated  shall,  after  they  have  completed  their 
respective  assessments  and  before  the  first  day  of' June,”  etc., 
refers  to  the  assessments  as  found  in  the  assessment  rolls  as  finally 
revised,  then  it  is  plain  that  the  assessor  for  the  Town  of  Eastview 
had  no  such  roll  with  him  and  used  no  such  roll  in  connection  with 
the  equalization.  If,  on  the  other  hand,  as  I am  inclined  to  think, 
the  respective  assessments  referred  to  mean  the  assessments  made 
by  the  respective  assessors  under  sec.  50  of  the  Assessment  Act 
referred  to,  and  not  yet  finally  revised,  then  it  is  plain  that  the 
assessor  for  the  Township  of  Gloucester  did  not  have  such  an 
assessment  present  or  use  it  in  dealing  with  the  equalization. 

I see  no  warrant  for  the  assessors  to  do  other  than  take  the  two 
completed  assessments  for  the  one  year,  and,  from  a total  of  these 
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and  a comparison  of  the  respective  proportion  which  each  bore  to 
the  whole,  figure  and  estimate  the  proportion  of  the  annual 
requisition  made  by  the  Board  for  school  purposes  to  be  levied 
upon  and  collected  from  each  respectively. 

I see  no  warrant  for  one  assessor  assuming  that  he  had  the  right 
to  ignore  the  proper’ amount  of  the  assessment  in  the  municipality 
represented  by  him,  and  admit  and  allow  it  to  be  trebled,  or  for 
the  other  assessor  to  acquiesce  in  such  a course.  I do  not  think 
it  was  intended  by  the  Act  to  clothe  the  assessors  with  any  such 
discretion  or  power. 

I am,  therefore,  of  the  opinion  that  the  determination  of  the 
assessors  in  question  is  invalid  and  must  be  set  aside. 

The  course  of  the  defendants  in  connection  with  the  matter 
seems  to  have  been  a somewhat  extraordinary  one.  It  may  be 
that,  if  the  assessors  had  not  acted  in  the  illegal  manner  indicated, 
they  might  be  precluded,  under  sec.  29,  sub-sec.  (9),  of  the  Public 
Schools  Act,  from  contesting  their  liability  thereunder.  If  they 
had,  “within  one  month  after  the  report  of  the  determination, ” 
applied  to  the  assessors,  they  might  possibly,  in  a simple  and 
inexpensive  way,  have  had  the  error  made  by  the  assessors  recti- 
fied. If  they  had  proceeded  with  the  action  which  they  began,  the 
matter  might  possibly  have  been  dealt  with  therein.  I do  not  see, 
however,  that  they  are  in  any  way  precluded  from  setting  up  the 
defence  which  they  did  in  the  present  action. 

While  the  matter  was  pending  for  judgment,  the  defendants 
brought  on  a motion  to  have  it  determined  that  as  a matter  of  fact 
there  was  no  properly  constituted  union  school  section  in  existence 
at  all,  and  consequently  no  right  to  demand  from  them  any  money 
for  the  support  thereof.  I did  not,  and  do  not,  determine  this 
question.  The  defendants  certainly  in  every  way  seem  to  have, 
continuously  down  to  the  launching  of  the  said  motion,  recognised 
that  there  was  such  a union  school  section  in  existence,  in  which 
was  comprised  part  of  the  defendant  township. 

The  plaintiffs’  action  will  therefore  be  dismissed.  On  the  whole 
I do  not  think  it  is  a case  in  which  I should  make  any  order  as  to 
costs  either  of  the  action  or  of  the  said  motion. 

The  action  will  therefore  be  dismissed  without  costs,  and  the 
plaintiffs  be  at  liberty  to  take  out  of  Court  the  SI, 500  paid  in  by 
the  defendants. 
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November  21.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

A.  H.  Armstrong , for  the  appellants,  referred  to  sec.  29  of  the 
Public  Schools  Act,  and  to  the  requisition  made  by  the  plaintiffs 
on  the  defendants,  requiring  them  to  collect  $2,650,  which  was 
their  proportion  of  the  total  amount  required.  The  defendants 
asserted  that  $1,500  was  their  proper  proportion,  and  had  collected 
that  amount  and  paid  it  into  Court.  The  assessors  had  met,  there 
was  no  disagreement  between  them,  and  the  proportions  had  been 
duly  fixed  in  accordance  with  the  Act.  There  is  no  appeal  against 
their  decision  under  the  Act;  if  any  appeal  lies,  it  is  to  the  County 
Court  Judge.  Section  54  (11)  of  the  Act  does  not  apply  to  this 
case. 

C.  J.  Holman,  K.C.,  for  the  defendants,  respondents,  referred  to 
City  of  Kingston  v.  Kingston  Electric  R.W.  Co.  (1898),  25  A.R.  462, 
and  to  Smith  v.  Chorley  District  Council,  [1897]  1 Q.B.  532,  678,  and 
argued  that  the  appellants  had  wrongfully  framed  their  action  in 
debt,  and  had  erred  in  failing  to  give  proper  notice.  There  was  an 
absence  of  any  proper  estimate:  see  London  Board  of  Education  v. 
City  of  London  (1901),  1 O.L.R.  284,  288.  The  assessors  had  made 
no  proper  award  under  sec.  29  of  the  Act,  but  merely  adopted  a 
paper  laid  before  them  by  the  town  clerk.  The  trial  Judge  was 
right  in  finding  that  the  assessors  had  not  done  what  they  were 
required  to  do  by  the  Act,  and  that  their  action  was  ineffectual. 
Their  proceedings  could  not  be  viewed  in  the  light  of  an  arbitra- 
tion; and,  if  they  could  be,  the  clerk  had  no  right  to  be  present. 
There  was  no  proper  exercise  of  the  assessors’  discretion:  Re 
Revell  and  County  of  Oxford  (1877),  42  U.C.R.  337,  per  Harrison, 
C.J.,  at  p.  343  et  seq.;  County  of  Lincoln  v.  Town  of  Niagara  (1866).,. 

25  U.C.R.  578;  Re  Sarnia  and  Lambton  County  (1909),  27  O.W.R. 
403. 

Armstrong,  in  reply,  referred  to  N ottawasaga  Public  School 
Trustees  v.  Township  of  Nottawasaga  (1888),  15  A.R.  310.  The 
cases  cited  on  behalf  of  the  appellants  as  to  the  exercise  of  discretion 
do  not  apply  to  the  case  at  bar.  If  necessary,  the  writ  of  summons 
should  be  amended  so  as  to  claim  damages. 


December  21.  Meredith,  C.J.C.P.: — The  defendants  having 
refused  to  lev}^  and  collect  for  the  plaintiffs  more  than  a part  of 
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the  sum  required  by  the  plaintiffs  from  the  defendants  for  school 
purposes,  this  action  was  brought  to  compel  them  to  levy  and 
collect,  or  otherwise  make  good,  the  deficiency. 

The  plaintiffs  are  a union  school  board,  the  supporters  of  which 
school  reside  in  part  in  the  Town  of  Eastview  and  in  part  in  the 
Township  of  Gloucester;  and  the  substantial  question  between 
the  parties  to  this  action  is,  whether  those  who  reside  in  the  town- 
ship have  been  called  upon  to  pay  more,  and  those  who  reside  in 
the  town  less,  than  is  lawful  and  right. 

The  provisions  of  sec.  29  of  the  Public  Schools  Act  require, 
at  the  times  and  under  the  circumstances  set  out  in  that  section, 
that  “the  assessors  of  the  municipalities  in  which  a union  section 
is  situate  shall  . . . meet  and  determine  what  proportion  of 

the  annual  requisition  made  by  the  board  for  school  purposes 
shall  be  levied  upon  and  collected  from  the  taxable  property  of  the 
public  school  supporters  of  the  union  section  situate  in  each  of  the 
municipalities  in  which  such  section  lies.” 

And  it  is  admitted  that  this  legislation  is  applicable  to  this  case ' 
that,  in  the  year  1916,  it  became  the  duty  of  such  assessors  to  meet 
and  determine  such  proportions,  and  that  they  did  meet  regularly 
for  that  purpose,  and  did  in  fact  make  such  an  apportionment. 

But  the  defendants  contend:  (1)  that  such  determination  is 
not  binding  upon  them,  because  the  clerk  of  the  town  munici- 
pality was.  present  at  the  meeting  and  advised  the  method  of 
apportionment  which  was  adopted  by  the  assessors  in  reaching 
their  conclusion. 

Irregularities  in  such  proceedings  are,  however,  no  excuse  for 
the  defendants’  refusal  or  failure  to  levy  and  collect  such  sums  as 
may  be  required  by  the  Board  for  school  purposes,  as  they  are 
imperatively  required  to  do  by  sec.  47  of  the  Act. 

If  the  proceedings  of  the  assessors  were  of  no  effect,  by  reason 
of  the  things  I have  mentioned,  the  defendants  would  be  in  the 
right:  but  that  is  not  so;  the  determination  of  the  assessors  is  not  a 
nullity,  whether  it  could  or  could  not  be  set  aside  at  the  instance 
of  any  ratepayer. 

It  was  said  that  no  appeal  lies  against  such  a determination; 
but,  even  if  that  were  so,  it  could  not  make  null  and  void  that  which 
otherwise  would  be  valid  unless  and  until  set  aside.  But  that  may 
not  be  so,  because  sec.  6 of  the  Department  of  Education 
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Act,  R.S.O.  1914,  ch.  265,  provides  that  “it  shall  be  the  duty 
of  the  Minister”  (of  Education),  “and  he  shall  have  power 
. . . (p)  to  determine  all  disputes  and  complaints  laid  before  him, 
the  settlement  of  which  is  not  otherwise  provided  for  by  law;”  and, 
under  clause  (o)  of  this  section,  “to  submit  a case  on  any  question 
arising  under  the  Public  Schools  Act,  the  High  Schools  Act  or  the 
Separate  Schools  Act,  or  this  Act,  to  a Judge  of  the  Supreme  Court 
for  his  opinion  and  decision,  or,  by  leave  of  a Judge  of  such  Court, 
to  a Divisional  Court  for  its  opinion  and  decision.” 

It  was,  doubtless,  imprudent  having  the  clerk  of  the  one 
municipality  present  at  the  assessors’  meeting  without  giving  the 
clerk  of  the  other  municipality  an  opportunity  to  be  present  also: 
it  would,  I think,  have  been  prudent  to  have  given  each  an  oppor- 
tunity to  express  his  views  on  any  question  that  might  have  arisen : 
but  an  adoption  of  an  imprudent  method  of  procedure  does  not 
make  the  determination  of  the  assessors  void. 

The  defendants  also  contend:  (2)  that  the  assessors  proceeded 
upon  a wrong  principle  in  determining  the  proportion  of  the  annual 
requisition  which  each  municipality  should  pay:  and  effect  was 
given  by  the  learned  trial  Judge  to  this  contention.  His  ruling 
seems  to  have  been:  that  the  assessors  had  not  done  that  which 
the  Act  required  them  to  do,  and,  therefore,  that  which  they  did  is 
ineffectual. 

That  which  they  did  was  that  which  is  quite  familiar,  because 
it  has  to  be  done  annually  by  county  councils  in  equalizing  county 
rates:  they  found  that  the  lands  liable  for  these  school  taxes  were 
in  one  municipality  assessed  at  amounts  very  much  less  than  their 
actual  value,  whilst  in  the  other  municipality  they  were  assessed  at 
amounts  very  much  nearer  their  actual  value ; and,  bringing  the  one 
up  to  the  other  in  this  respect,  they  apportioned  the  amount  each 
should  pay  accordingly : and  that  assuredly  is  just  what  it  was  their 
duty  to  do : that  is  an  equalization  of  assessments : common  sense 
would  rebel  at  the  ratepayers  of  one  municipality  evading  payment 
of  a just  proportion  of  the  school  tax,  and  putting  upon  the  other 
municipality  an  unjust  proportion,  by  the  simple  process  of  an 
assessment  of  their  lands  at  sums  much  more  below  their  real  value, 
whilst  those  of  the  other  municipality  were  assessed  at  or  nearer 
their  real  value.  If,  as  it  is  said,  the  lands  in  one  municipality 
were  assessed — contrary  to  law  and  assessor’s  duty — at  one- 
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fourth  their  actual  value  and  those  of  the  other  at  three-fourths, 
the  case  would  be  a plain  one  for  doing  that  which  it  is  said  these 
assessors  did,  under  like  circumstances,  make  each  dollar  of  assess- 
ment in  the  one  municipality  pay  three  times  as  much  as  each 
dollar  of  assessment  in  the  other. 

That  the  assessors  proceeded  upon  the  right  principle  seems  to 
me  to  be  unquestionable:  otherwise — that  is,  acting  as  the  learned 
trial  Judge  considered  they  should — there  would  be  no  need  for 
the  assessors  meeting  at  all ; their  duties  would  be  such  as  required 
only  pencil  and  paper  and  “a  bit  of  figuring;”  and  would  leave  the 
mischief,  intended  by  this  legislation  to  be  overcome,  untouched. 

Whether  the  proper  principle,  which  was  adopted,  was  worked 
out  accurately  or  not  is  not  a question  with  which  we  are  concerned. 
The  Act  provides  methods  for  the  correction  of  errors,  of  which  no 
one  seems  to  have  seen  fit  to  avail  himself. 

But  I can  find  no  good  reason  for  even  suspicion  of  any  serious 
inaccuracy.  The  guiding  fact  was:  at  how  much  less  than  their 
actual  value  the  lands  had  been  assessed;  the  assessors  who  had 
made  these  assessments  knew,  for  they  had  done  it;  all  else  was  a 
| very  simple  process. 

I would  allow  the  appeal:  and  direct  that  judgment  go  against 
the  defendants  for  the  amount  of  the  plaintiffs’  claim  with 
interest  from  the  day  on  which  it  ought  to  have  been  paid.  I see 
no  need  for  “ circumlocutionary  methods.”  The  rule  is  well 
established  now  that,  when  one  neglects  to  do  that  which  legis- 
lation requires  him  to  do  for  the  benefit  of  another,  the  other 
1 may  recover  such  dam  ages  as  he  has  sustained  by  such  negligence. 

! Mandamus  is  resorted  to  only  when  there  is  no  other  effective 
j remedy.  If  the  defendants  have  yet  the  power  to  levy,  they  can 
I do  so;  if  not,  must  the  public  school  be  closed  because  they 
! refused  to  do  that  which  the  statute-law  required  them  to  do? 

The  plaintiffs  should  have  their  costs,  throughout,  from 
the  defendants. 

Riddell,  J.: — The  plaintiffs  are  the  public  school  board  of  a 
union  school  section  lying  in  part  in  the  town  of  Eastview  and  in 
part  in  the  township  * of  Gloucester,  the  corporation  of  this 
township  being  the  defendants. 

There  had  been  in  1909  an  equalization  of  assessments  under 
the  Public  Schools  Act,  now  R.S.O.  1914,  ch.  266;  thereafter  the 
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assessment  of  that  part  of  the  township  within  the  union  school 
section  increased  by  more  than  ten  per  cent.  Accordingly,  the 
provisions  of  sec.  29  (1)  came  in  force. 

[The  learned  Judge  then  read  the  section,  as  above.] 

The  school-house  being  situated  in  Eastview,  the  assessor  of 
Eastview  called  a meeting  pursuant  to  sub-sec.  (3)  of  this  section: 
the  assessor  of  the  township  attended,  at  the  time  and  place 
specified,  with  his  roll.  The  two  assessors,  in  the  presence  of  Mr. 
Washington  and  perhaps  with  his  assistance,  discussed  the 
assessments  and  agreed  that  in  Eastview  the  assessment  was 
some  89  per  cent,  of  the  real  value  and  in  the  township  some 
25  per  cent.  They  agreed  to  multiply  the  assessed  values  in  the 
township  by  three  and  equalize  on  that  basis— it  will  be  seen  that 
this  was  still  giving  the  township  a decided  advantage. 

They  signed  a document  prepared  for  them  by  Washington,  as 
follows : — 

“We,  the  undersigned  assessors  of  the  Town  of  Eastview  and 
the  Township  of  Gloucester,  having  met  to  equalize  the  public 
school  assessment  of  the  union  school  section  composed  of  East- 
view  and  No.  25  Gloucester,  equalize  the  same  as  follows:  Eastview 
to  pay  forty-seven  per  cent.;  Gloucester  to  pay  fifty-three  per 
cent.” 

Notice  of  this  determination  was  given  forthwith,  pursuant 
to  sec.  29  (5). 

The  town  corporation  paid  up  its  portion:  the  township 
corporation  refused  to  be  bound  by  the  equalization,  and  insisted 
that  it  was  wholly  null  and  void;  after  repeated  demands,  this 
action  was  brought,  the  plaintiffs  claiming  $2,650  (the  proportion 
the  township  corporation  should  pay)  and  interest  and  also 
general  relief. 

The  case  was  tried  by  my  brother  Sutherland,  who  dismissed 
the  action:  the  plaintiffs  now  appeal. 

The  substantial  defence  was,  that  the  assessors  must,  in 
equalizing  the  assessments,  be  wholly  guided  and  bound  by  what 
appears  as  the  values  on  the  rolls : my  learned  brother  gives  effect 
to  that  contention. 

“I  see  no  warrant  for  the  assessors  to  do  other  than  take  the  | 
two  completed  assessments  for  the  one  year,  and,  from  a total  of 
these  and  a comparison  of  the  respective  proportion  which  each 
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bore  to  the  whole,  figure  and  estimate  the  proportion  of  the  annual 
requisition  made  by  the  Board  for  school  purposes  to  be  levied 
upon  and  collected  from  each  respectively. 

“I  see  no  warrant  for  one  assessor  assuming  that  he  had  the 
right  to  ignore  the  proper  amount  of  the  assessment  in  the  muni- 
cipality represented  by  him,  and  admit  and  allow  it  to  be  trebled, 
or  for  the  other  assessor  to  acquiesce  in  such  a course.  I do  not 
think  it  was  intended  by  the  Act  to  clothe  the  assessors  with  any 
such  discretion  or  power. 

“I  am,  therefore,  of  the  opinion  that  the  determination  of  the 
assessors  in  question  is  invalid  and  must  be  set  aside.”  (The 
formal  judgment  does  not  contain  this  last  provision,  nor  should 
it,  the  town  corporation  not  being  a party  to  the  action.  I do  not 
further  notice  it — no  doubt  it  is  a mere  inadvertence) . 

I am  unable  to  agree  in  that  construction  of  the  statute:  had 
it  been  but  an  arithmetical  calculation,  it  might  be  made  by  a 
clerk,  and  there  would  be  no  need  of  a formal  meeting.  I think  the 
assessors  were  selected  as  the  equalizers  because  they  are  the  per- 
sons who  should  have  the  most  accurate  knowledge  of  the  actual 
value  of  the  property  in  each  municipality — each  of  them  knows, 
too,  how  far  he  has  departed  from  his  duty  to  assess  at  the  actual 
value : Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  40  (1);  sec.  22  (3), 
column  13;  and  has  perjured  himself  in  his  affidavit:  Form  7 
(sec.  50). 

It  is  notorious  that  it  is  a too-common  custom  for  apparently 
respectable  men  to  violate  their  statutory  duty  and  swear  to  a 
falsehood — if  two  or  three  were  sent  behind  the  bars  for  their 
I crime  and  sued  under  sec.  206  of  the  Assessment  Act,  pour  en- 
courager  les  aulres,  it  might  help  the  advance  of  common  honesty 
in  s\ich  matters. 

In  the  present  case  the  assessor  of  Eastview  sinned  only  1 1 per 
| cent. — his  colleague  in  the  township  seven  times  as  much. 

It  was,  I think,  the  clear  duty  of  these  assessors  to  consider  the 
; actual  not  the  nominal  value  of  the  properties  in  town  and  town- 
i ship : and  on  that  basis  the  township  corporation  cannot  complain 
! of  the  award,  which  was  in  fact  too  favourable  to  them. 

Then  the  rules  governing  arbitrations  have  been  appealed  to 
as  shewing  that  the  “ award”  cannot  stand — it  is  said  that  Wash- 

26 — 41  O.L.R. 
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ington  should  not  have  been  present,  etc.  Without  stopping  to 
consider  whether  this  is  open  to  the  defendants,  as  Eastview  is  not 
a party  to  the  action,  or  whether,  even  if  this  determination  were 
an  arbitration,  the  alleged  irregularities  would  affect  the  validity 
of  the  decision,  I point  out  that  the  assessors  were  not  arbitrators — 
it  is  only  when  they  disagree,  and  the  inspector  comes  in,  that  they 
become  arbitrators:  Public  Schools  Act,  sec.  29  (6),  (8).  Before 
that,  they  are  officers,  in  a sense  representing  their  municipalities, 
whose  duty  it  is  to  use  the  best  means  available  to  obtain  the  real 
value  of  the  lands  concerned  and  to  make  a fair  and  equitable 
equalization  accordingly.  It  is  of  no  importance  that  they  obtain 
the  advice  of  the  clerk  or  of  any  one  else. 

Then  it  is  said  that  the  assessors  had  no  jurisdiction  to  act,  as 
they  could  act  only  “ after  they  have  completed  their  respective 
assessments;”  and  it  is  claimed  they  had  not  completed  their 
assessments. 

My  brother  Sutherland  says : — 

“If  in  sec.  29  of  the  Public  Schools  Act,  already  referred  to, 
the  following  clause,  1 The  assessors  of  the  municipality  in  which  a 
union  section  is  situated  shall,  after  they  have  completed  their 
respective  assessments  and  before  the  first  day  of  June/  etc., 
refers  to  the  assessments  as  found  in  the  assessment  rolls  as 
finally  revised,  then  it  is  plain  that  the  assessor  for  the  Town  of 
Eastview  had  no  such  roll  with  himv  and  used  no  such  roll  in  con- 
nection with  the  equalization.  If,  on  the  other  hand,  as  I am 
inclined  to  think,  the  respective  assessments  referred  to  mean  the 
assessments  made  by  the  respective  assessors  under  sec.  50  of  the 
Assessment  Act  referred  to,  and  not  yet  finally  revised,  then  it  is 
plain  that  the  assessor  for  the  Township  of  Gloucester  did  not  have 
such  an  assessment  present  or  use  it  in  dealing  with  the  equal- 
ization.” 

I agree  that  the  assessments  mentioned  in  sec.  29  are  not  the 
final  revised  assessments,  and  think  they  are  the  assessments  re- 
ferred to  in  sec.  50  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 
Notice  of  appeal  to  the  Court  of  Revision  may  be  given  up  to  the 
14th  May— secs.  50  (3),  69  (2):  after  the  appeal,  the  complainant 
receives  a notice  6 days  before  the  sitting  of  the  Court  of  Revision — 
sec.  69  (10),  (13) — on  the  20th  May;  and  the  Court  of  Revision 
has  till  the  1st  July  to  complete  its  labours — sec.  69  (20).  It 
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might  well  be  impossible  to  have  a revised  roll  before  the  1st  day 
of  June — and  the  assessors  are,  by  sec.  29  of  the  Public  Schools 
Act,  to  meet  and  determine  the  proportion  before  the  1st  day  of 
June. 

And  I think  it  a matter  of  indifference  whether  the  assessors 
had  their  rolls  with  them : they  were  not  bound  by  the  figures  in  the 

rolls. 

That  each  had  completed  his  assessment,  as  directed  by  sec. 
50  of  the  Assessment  Act,  is  certain;  and  the  time  had  therefore 
arrived  for  the  meeting. 

The  defendants  are  clearly  wrong:  it  remains  to  consider  the 
remedy  of  the  plaintiffs. 

Had  the  money  been  collected  by  the  township  corporation,  as 
it  should  have  been,  judgment  might  go  against  them  for  the 
amount:  but  the  evidence  shews  that  they  did  not  collect  the 
amount;  they  levied  only  $1,500  (p.  93)  instead  of  $2,650:  the 
clerk  at  one  time  made  and  sent  a cheque  for  $2,650,  but  that  was 
a mistake — apparently  a mere  inadvertence. 

The  defendants  should  be  ordered  to  raise  the  amount  and  pay 
it  over. 

An  objection  is  raised  that  the  prerogative  writ  of  mandamus 
cannot  be  obtained  in  an  action.  It  was  so  decided  by  Mr.  Justice 
Street  in  City  of  Kingston  v.  Kingston  Electric  R.W.  Co.  (1897), 
28  O.R.  399,  following  the  decision  in  Smith  v.  Chorley  District 
Council,  [1897]  1 Q.B.  532:  in  the  Court  of  Appeal,  Osier  and 
Moss,  JJ.A.,  were  not  satisfied  that  the  Rules  and  practice  ex- 
tended to  the  award  of  such  a writ  in  an  action : City  of  Kingston 
v.  Kingston  Electric  R.W.  Co.,  25  A.R.  462,  at  p.  468.  I share  the 
doubt,  and  would  not,  without  the  consent  of  the  defendants, 
award  a prerogative  writ. 

If  the  defendants  do  not  consent,  we  should  make  a declaratory 
judgment  that  the  plaintiffs  are  entitled  to  the  writ.  No  objection 
can  be  raised  in  this  action  to  such  a course  as  was  taken  in  the 
Kingston  case — there  the  declaration  of  the  rights  of  the  plaintiffs 
was  refused  because  it  was  wholly  unnecessary — the  terms  of  the 
contract  were  plain  and  confirmed  by  statute,  there  never  was  any 
doubt  as  to  what  the  rights  were,  the  only  difficulty  was  that  of 
enforcing  them:  28  O.R.  at  p.  404. 

With  such  a declaration,  which  should  be  made  with  costs  of 
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action  and  appeal,  one  of  us  would  sit  in  Chambers  and  order  the 
issue  of  the  writ  with  costs:  Toronto  Public  Library  Board  v.  City 
of  Toronto i 1900),  19  P.R.  329. 

If,  however,  the  defendants  consent,  the  appeal  will  be  allowed 
with  costs  here  and  below,  and  a writ  of  mandamus  issue,  the 
plaintiffs  being  allowed  to  amend  their  statement  of  claim  accord- 
ingly. 


Rose,  J.,  agreed  with  Riddell,  J. 


Lennox,  J.: — With  the  very  greatest  respect  for  the  weighty 
opinions  to  the  contrary  expressed  by  other  members  of  the  Court, 
I am  unable  to  concur  in  allowing  the  appeal.  I am  not  satisfied 
that  the  steps  contemplated  by  the  statute  were  taken,  or  that 
the  judgment  in  appeal  is  wrong. 

I would  dismiss  the  appeal. 


Appeal  allowed;  Lennox,  J.,  dissenting. 


[APPELLATE  DIVISION.] 


Sparks  v.  Clement. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Memorandum  Signed  by 
Purchaser — Description  of  Land — Sufficiency  for  Identification — Statute  of 
Frauds — Defence  that  Transaction  not  Real— Pretended  Sale — Evidence — 
Immorality  of  Defence. 

The  defendant  signed  a document  reading:  “A  E.  Sparks  sell  and  J.  Clement 
buys  the  50  acres  of  land  across  the  road  from  him  for  the  sum  of  $4,000.00 
cash:” — 

Held,  that  the  description  was  sufficient  to  identify  the  parcel  of  land  sold, 
and  that  the  contract  was  enforceable  against  the  Statute  of  Frauds. 

(2)  That  a defence  to  an  action  for  specific  performance  brought  by  the 
vendor,  that  the  alleged  contract  was  not  a real  contract  at  all,  the  defendant 
merely  signing  the  document  to  help  the  plaintiff  to  make  a sale  to  another 
at  a good  price,  was  not  sustained  by  the  evidence. 

Semble,  per  Meredith,  C. J.C.P.,  that  the  defence  that  the  transaction 
was  not  a real  one,  that  is,  not  that  the  contract  which  the  plaintiff  alleged 
was  unlawful,  but  that  it  never  was  made,  was  one  upon  which  the  de- 
fendant might  rely.  Such  maxims  as,  “No  one  alleging  his  own  baseness 
is  to  be  heard,”  or  “A  right  of  action  cannot  arise  out  of  fraud,”  were  not 
applicable. 

Judgment  of  Clute,  J.,  40  O.L.R.  487,  reversed;  and  specific  performance  of 
the  contract  decreed. 
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An  appeal  by  the  plaintiff  from  the  judgment  of  Clute,  J., 
40  O.L.R.  487. 

December  5.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

0.  A.  Sauve , for  the  appellant.  The  trial  Judge  erred 
in  refusing  to  admit  parol  evidence  in  order  to  identify  the 
subject-matter  of  the  contract:  Ogilvie  v.  Foljambe  (1817), 

3 Mer.  53;  Jenkins  v.  Green  (1858),  27  Beav.  437;  In  re 
Hoyle,  [1893]  1 Ch.  84,  99.  The  defence  that  the  transaction  was 
not  a real  one  is  not  supported  by  the  evidence,  or  the  probabilities 
of  the  case. 

J.  A.  Macintosh,  for  the  respondent,  the  defendant. 
The  finding  of  the  trial  Judge  is  supported  by  the  facts 
and  is  good  in  law.  Reference  to  the  authorities  set  out  in 
the  judgment,  especially  Rossiter  v.  Miller  (1878),  3 App.  Cas. 
1124,  per  Lord  Cairns,  L.C.,  at  p.  1140;  Shardlow  v.  Cotter  ell 
(1881),  20  Ch.D.  90.  Reference  was  also  made  to  Stewart  v. 
Alliston  (1815),  1 Mer.  26;  Price  v.  Griffith  (1851),  1 DeG.  M. 
& G.  80.  The  property  was  not  definitely  described,  and  it 
was  not  a case  where  the  description  could  be  supplemented  by 
parol  evidence. 

December  21.  Meredith,  C.J.C.P.: — The  very  thorough  and 
detailed  manner  in  which  Mr.  Justice  Clute  has  set  out  and  dealt 
with  the  facts  and  circumstances  of  this  case,  and  the  law  which 
he  considered  applicable  to  them,  has  made  our  task  here  easier, 
whether  we  agree  with  him,  or  do  not  agree  with  him,  in  the  con- 
clusions which  he  reached. 

1 1 • % 

There  are  just  two  questions  involved  in  the  case:  (1)  whether 

the  description  of  the  parcels  is  sufficient;  and  (2)  whether  the 
transaction  was  a real,  or  only  a pretended,  sale. 

The  description  is,  the  50  acres  across  the  road  from  the  pur- 
chaser. 

When  once  we  know,  as  the  parties  to  the  transaction  knew, 
and  as  any  one  seeking  to  identify  the  50  acres  sold  can  find,  that 

the  buver  owned  a farm  on  one  side  of  a road  and  that  the  seller 

u * 

owned  another  farm  on  the  other  side  of  the  same  road,  directly 
opposite  the  buyer’s  farm,  and  that  the  seller’s  farm  comprised 
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two  lots  of  50  acres  each,  the  one  directly  opposite  the  buyer’s 
land,  and  the  other  the  next  50  acres  beyond  that  opposite  the 
buyer’s  land,  there  can  be  no  doubt  about  the  identity  of  the 
land  sold. 

If  the  description  had  been,  the  seller’s  50  acres,  it  would  have 
been  uncertain,  because  he  owned,  as  buyer  and  seller  knew,  not 
only  the  two  50  acres  I have  mentioned,  but  also  a third  50  acres, 
across  another  road,  opposite  the  seller’s  50  acres,  which  were 
in  the  rear  of  the  50  acres  opposite  the  buyer’s  farm.  A rough 
diagram  made,  and  proved  as  accurate,  at  the  trial  of  the  action, 
makes  the  situation  very  plain:  and  shews  that  there  can  be  no 
doubt  as  to  the  identity  of  the  50  acres  sold. 

The  diagram  is  in  this  form — 


East 


Side  Road 


Sparks- 
50  c 


CLEMENT 

100  as. 


50  as. 
sold 


Sparks- 
50  as. 
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Upon  the  argument  here  it  was  said  by  counsel  that  this  diagram 
is  not  quite  accurate,  in  an  immaterial  respect;  and  an  attempt 
was  made  to  sketch  another;  but  the  material  cross-road — running 
east  and  west — was  left  out  of  it.  It  is  material  because  without 
it  there  seems  to  be  no  means  of  access  to  the  plaintiff’s  remain- 
ing 100  acres;  a circumstance  which  would  make  it  more  than 
improbable  that  he  would  have  sold  the  50  acres  in  question. 
The  cross-road  makes  the  case  plain. 

The  agreement  was  written  and  signed  in  the  buyer’s  farm- 
house, which  is  upon  his  land  near  the  road,  between  his  farm  and 
the  seller’s  opposite  50  acres. 

“The  lay  of  the  land”  makes  it  plain  that  the  description  of 
the  land  was  accurate  and  ample. 

On  the  other  branch  of  the  case,  the  defendant  comes  before 
the  Court  with  a very  improbable  tale : I think  it  improbable  that 
the  plaintiff  would  ask  the  defendant  to  be  a party  to  such  a 
discreditable  scheme;  and,  if  he  did,  improbable  that  the  defendant 
would  become  a party  to  it;  and  I am  quite  sure  that,  if  their 
purpose  were  to  induce  another  person  to  buy  the  property  at  the 
same  price,  their  writing  would  have  taken  the  form  of  an  offer  to  buy 
at  a little  less  price;  I find  it  very  difficult  to  understand  how  a 
writing  evidencing  an  actual  purchase  by  the  defendant  could 
be  used  very  well  to  induce  some  one  else  to  buy  from  the  plaintiff 
land  which  he  had  already  sold. 

The  writing  is  altogether  against  the  tale,  and  so  are  the  cir- 
cumstances of  the  case  and  the  probabilities.  The  plaintiff  was 
anxious  to  sell;  the  defendant  was  a likely  purchaser  of  the  50 
acres  directly  opposite  his  own  farm;  the  scheme  alleged  is  an 
improbable  one;  it  is  improbable  that  full-grown  and  apparently 
respectable  farmers  would  have  entered  into  it;  or,  if  they  had,  that 
the  writing  could  have  assumed  so  stupid  a form  for  such  a purpose. 
Against  all  this  is  only  the  interested  testimony  of  the  defendant 
and  his  wife;  and  against  that  testimony  is  the  testimony  of  the 
plaintiff;  and  also  of  the  defendant’s  witness  Seguin,  as  to  state- 
ments made  by  the  defendant  to  him.  Much  was  made  of  the 
fact  that  the  plaintiff’s  wife,  who  was  present  when  the  writing 
was  drawn  up  and  signed  and  was  a witness  at  the  trial,  was  not 
recalled  to  deny  the  defendant’s  tale  told  at  the  trial  after  she 
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had  given  her  testimony;  but,  as  attempts  made  to  adduce  evi- 
dence from  her  when  in  the  witness-box,  as  to  what  was  said  on 
that  occasion,  were  so  promptly  stopped  as  inadmissible,  per- 
haps the  failure  to  recall  her  is  not  surprising:  at  all  events,  it  is 
not  enough  to  lead  me  to  give  any  credence  to  this  improbable 
tale. 

It  was  not  contended  by  the  appellant  that  the  respondent 
should  not  be  permitted  to  rely  upon  his  defence  that  the  trans- 
action was  not  a real  one;  but  that  point  was  suggested  during 
the  argument,  and  so  it  may  be  proper  for  me  to  say  that  I am 
yet  quite  unable  to  see  anything  in  it.  Though  the  rule  of  the 
civil  law,  expressed  in  the  maxim,  “No  one  alleging  his  own 
baseness  is  to  be  heard,”  at  one  time  obtained  a foothold  in  the 
Courts  of  England:  Walton  v.  Shelley  (1786),  1 T.R.  296;  it  was, 
more  than  an  hundred  years  ago,  renounced  and  has  ever  since 
been  rejected:  Jordaine  v.  Lashbrooke  (1798),  7 T.R.  601,  and 
Doe  ex  dem.  Springsted  v.  Hopkins  (1836),  5 U.C.R.  (O.S.)  579: 
and  I find  it  impossible  to  understand  how  such  legal  maxims 
as  “No  action  arises  out  of  an  immoral  contract”  or  “A  right  of 
action  cannot  arise  out  of  fraud,”  or  that  which  I first  mentioned, 
can  be  applicable  to  such  a case  as  this,  in  which  the  defendant 
is  not  alleging  any  kind  of  immorality  in  the  claim  which  the 
plaintiff  makes;  his  defence  is  not  that  the  contract  alleged  was 
unlawful,  but  is  that  it  never  was  made.  That  is  the  whole 
defence;  the  writing  was  not  intended  to  be  a contract;  giving 
evidence  of  the  reason  why  it  was  written  and  signed  was  merely 
giving  evidence  for  the  purpose  of  shewing  why  such  a defence 
was  not  improbable;  the  defence,  if  proved,  was  quite  complete 
without  shewing  why  the  writing  was  made.  And,  even  if  the 
alleged  scheme  to  puff  up  the  price  of  the  land  had  succeeded, 
even  as  between  the  buyer  and  seller,  the  sale  would  not  have  been 
void,  but  only  voidable  by  the  buyer. 

The  appeal  must  be  allowed:  and  the  usual  judgment  for 
specific  performance  of  the  agreement  in  question  must  go. 
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The  defendant,  on  the  30th  March,  1917,  signed  a document 
drawn  up  by  the  plaintiff : — 

“Vars,  March  30th,  1917. 

“A.  E.  Sparks  sell  and  J.  Clement  buys. the  50  acres  of  land 
across  the  road  from  him  for  the  sum.  of  $4,000.00  cash. 

“Joseph  Clement/ ’ 

Upon  action  brought  for  specific  performance,  the  defendant 
relied  upon  two  defences:  (1)  that  the  alleged  contract  was  not 
in  any  case  en&rceable  against  the  Statute  of  Frauds;  and  (2) 
that  the  alleged  contract  was  not  a real  contract  at  all. 

At  the  trial  my  learned  brother  Clute  gave  judgment  for  the 
defendant,  and  the  plaintiff  now  appeals. 

The  learned  trial  Judge  has  given  us  the  advantage  of  very 
careful  and  full  reasons  for  judgment;  but,  with  much  respect,  I 
find  myself  unable  to  agree  therein. 

The  facts  are  as  follows.  The  defendant  owned  100  acres  of 
land  east  of  the  road  separating  his  land  from  the  plaintiff’s 
and  with  a frontage  of  5 acres  on  the  road — ABCD  in  the  annexed 
sketch.  The  plaintiff  had  a lot  west  of  the  road,  with  the  same 
frontage  on  the  road  and  immediately  across  the  road  from  the 
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defendant’s  land — OPEF.  This  was  fenced  all  round;  it  was 
separated  by  a fence,  as  the  defendant  knew,  from  the  plaintiff’s 
other  lot  of  50  acres  immediately  to  the  west,  FEHG;  and  this 
last  adjoined  another  lot,  FGKL,  of  the  same  size. 

I am  wholly  unable  to  understand  how  there  can  be  any 
ambiguity  in  the  description.  OPEF  was  the  plaintiff’s  50  acres 
of  land  “across  the  road”  from  the  defendant,  and  no  other  50 
acres  answer  the  description. 

OMNG  or  MPHN,  it  is  argued,  would  answer  the  description, 
but  it  seems  to  me  obvious  that  either  is  not  “across  the  road 
from  him,”  being  at  best  across  the  road  from  only  part  of  his 
land.  I have  no  doubt  whatever  that  a deed  of  “the  50  acres  of 
land  owned  by  A.  E.  Sparks  across  the  road  from  J.  Clement” 
would  be  wholly  effective  to  convey  a fee  in  the  50-acre  lot,  OPEF : 
the  only  objection  being,  the  provisions  of  the  Registry  Act. 

We  recently  had  to  consider  the  question  of  sufficiency  of  des- 
scription  in  McKinnon  v.  Doran  (1916),  35  O.L.R.  349,  26  D.L.R. 
488,  affirmed  in  favour  of  the  plaintiff  in  the  Supreme  Court  of 
Canada:  Doran  v.  McKinnon  (1916),  53  S.C.R.  609,  31  D.L.R. 
307.  The  cases  mentioned  on  p.  364  of  35  O.L.R.  shew  how  far 
the  Court  will  go  on  the  maxim  id  certum  est  quod  certum  reddi 
potest.  If  there  were  any  necessity  for  oral  evidence  in  the  present 
case,  such  cases  shew  that  it  should  be  received.  The  defence 
based  upon  the  Statute  of  Frauds  cannot  succeed. 

Then  the  defendant  says  that  the  transaction  was  not  a real 
sale  at  all,  but  a fraudulent  scheme  to  enable  the  plaintiff  to  repre- 
sent that  he  could  get  the  price  named  for  his  lot,  and  thereby 
induce  a person  at  Navin,  who  was  negotiating  or  thinking  of 
negotiating  for  the  purchase  of  the  lot,  to  offer  more — in  plain 
English,  the  whole  was  a conspiracy  to  defraud. 

Assuming,  without  deciding,  that  such  a defence  is  open,  the 
evidence  is  to  be  examined  to  see  if  the  fact  is  made  out;  and,  in 
such  an  inquiry,  the  evidence  must  be  scrutinised  with  care. 

The  defendant  says  that  the  plaintiff  asked  him  many  times  to 
buy  the  lot;  and  that,  on  the  day  upon  which  he  signed  the  docu- 
ment sued  upon,  the  plaintiff  and  his  wife  were  at  the  defendant’s 
house,  and  Mrs.  Sparks  said,  “Hab,  to  get  that  paper;”  there  was 
another  man  at  Navin,  she  told  her  husband.  ‘ If  you  get  Mr. 
Clement  to  sign  this  paper  this  other  man  would  sure  pay  more.’ 
I signed  that  to  help  him.  Ldid  not  like  to  refuse  him.” 
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“Q.  Well,  what  was  said  then  by  Mr.  Sparks  or  his  wife; 
Mr.  Sauve  says  I can  translate  the  answer?  A.  Mr.  Sparks  asked 
him  to  sign  this  for  $4,000  in  order  to  help  him  to  get  more  from 
this  man  from  Navin. 

“Q.  What  did  you  intend  to  do;  why  did  you  sign  it?  A.  I 
signed  to  do  him  service,  to  assist  him  in  selling  his  farm. 

“Q.  Did  you  intend  to  buy  his  farm?  A.  No,  sir.” 

But  this  is  by  the  same  witness  who  swears  that  he  never 
knew  which  farm  or  which  portion  of  land  he  was  agreeing  to  buy 
— that  it  might  have  been  in  the  3rd  concession  (the  defendant’s 
land  was  in  the  6th  concession,  and  the  lot  across  from  him  in  the 
5th) ; his  own  witness  Seguin  swears  without  contradiction  that  the 
defendant  told  him  that  he  was  buying  from  Sparks  the  50  acres 
just  across  the  road  on  the  ■west  side.  The  defendant’s  wife  says 
that  the  plaintiff  came  twice  in  one  day  to  sell  his  farm,  he  came 
in  the  morning  and  he  came  at  night;  and  it  is  quite  plain  from  all 
the  evidence  that  the  plaintiff  was  very  desirous  of  selling  this 
lot  to  the  defendant.  She  says  in  answer  to  a question:  “Q. 
What  was  said  previous  to  the  signing  of  this  writing  by  your 
husband?  A.  Mr.  Sparks  said  it  was  a man  at  Navin  wanted  to 
buy  his  land,  and  he  said  he  offered  $4,000  or  $4,500,  and  Mrs. 
Sparks  said,  ‘Hab,  it  would  be  better  to  have  a paper  to  shew 
this  man,  and  we  wTould  get  the  $4,500;’  and  I understand  that 
plain.”  She  goes  on  to  swear  that  the  word  “cash”  was  not  in 
the  document  when  it  was  signed,  but  she  also  swears  that  she 
knew  nothing  about  the  farm,  across  the  road  from  which  she  had 
lived  for  seven  years. 

The  plaintiff  specifically  denies  the  allegation;  he  swears  that  it 
was  a straight  sale;  that  a man  from  Navin  had  been  talking  of 
buying  his  whole  150  acres,  not  this  lot  alone;  that  he  had  no 
notion  of  selling  all;  that  he  had  the  defendant  sign  the  paper  that 
he  might  know  that  the  lot  was  sold;  and  that,  some  ten  daj^s  or 
two  weeks  after  the  sale,  he  went  to  see  the  defendant,  to  see 
if  he  had  the  money  to  pay,  and  “he  said  he  hadn’t  got  the  money 
as  cheap  as  he  expected,  and  he  hadn’t  got  it  and  he  was  trying 
to  get  it,  and  he  would  still  try  and  see  what  he  could  do.”  This 
conversation  is  not  denied  by  the  defendant. 

In  view  of  this  evidence  and  of  the  fact  that  the  defendant 
stated  to  his  witness  Seguin  that  he  had  bought  the  lot,  I do  not  think 
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it  possible  to  accept  the  story  that  the  transaction  was  in  reality 
a conspiracy  to  swindle  the  man  from  Navin.  There  might  have 
been  difficulty  had  the  learned  trial  Judge  found  the  story  of  the 
defendant  true;  but  he  does  not*do  so. 

I think  the  appeal  should  be  allowed  with  costs  here  and  below, 
and  the  usual  judgment  for  specific  performance  entered  for  the 
plaintiff,  with  a reference  (if  desired  by  the  defendant)  to  the 
proper  Master.  | 

Lennox,  J.: — I am  of  opinion  that  the  appeal  should  be  j 
allowed,  and  judgment  entered  for  specific  performance,  in  the  j 
usual  terms. 


Rose,  J.,  concurred. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Re  City  of  Toronto  and  Grosvenor  Street  Presbyterian 
Church  Trustees. 

Municipal  Corporations — Expropriation,  of  Land  for  Widening  Street — By-law 
— Declaration  that  Land  Forms  Part  of  Highway — Authorisation  or  Pro- 
fessed Authorisation  of  Entry  on  or  Use  of  Land  before  Award  of  Com- 
pensation-Express or  Implied  Authorisation — Municipal  Act,  sec.  3Jf7 — 
Application  of,  to  City  of  Toronto— Statutory  Repeal  of  Expropriating  By- 
law after  Award — Right  of  Land-owners  to  Enforce  Award — Powers  of 
Corporation — Municipal  Arbitrations  Act — Award  not  Acted  upon — Fact 
not  Found  in  Formal  Award  but  Appearing  in  Written  Reasons  of  Ar- 
bitrator— Right  of  Court  to  Read  Reasons  as  Part  of  Award — Right  to  Re- 
mit Award  for  Amendment — Arbitration  Act,  secs.  10,  11,  12. 

The  judgment  of  Masten,  J.,  40O.L.R.  550,  directing  the  enforcement  of  an 
award  by  payment  to  the  land-owners  of  the  amount  awarded,  was  reversed. 

Held,  that  the  provisions  of  sec.  347  of  the  Municipal  Act  were  applicable  to 
the  City  of  Toronto;  that  the  case  came  within  those  provisions;  and  that 
the  corporation  were  not  under  any  legal  obligation  to  take  or  pay  for  the 
property  which  was  the  subject  of  the  award. 

Per  Meredith,  C.J.C.P. : — (1)  The  provisions  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  in  regard  to  arbitrations  in  respect  of  compensation  for  lands 
expropriated,  make  it  plain  that  an  arbitration  is  had  only  to  fix  the  amount 
of  the  compensation,  after  which,  with  a knowledge  of  the  price  that  must 
be  paid  if  the  land  be  taken,  the  municipality  may  proceed  or  withdraw 
in  the  manner  and  under  the  circumstances  set  out  in  the  Act.  And  an  award 
is  binding  and  conclusive  as  to*  the  price  to  be  paid,  if  the  land  be  finally 
taken,  and  as  to  that  only.  The  whole  case  is  governed  by  the  provisions 
of  the  Municipal  Act  and  the  Municipal  Arbitrations  Act,  R.S.O.  1914, 
ch.  199. 
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(2)  The  city  corporation  coming  within  the  provisions  of  sec.  347,  the  ex- 
propriating by-law  was,  by  virtue  of  that  section,  repealed. 

(3)  The  by-law  did  not,  in  words,  “authorise  or  profess  to  authorise”  an  entry 
on  or  use  of  the  lands,  before  the  award  (sec.  347) — and,  semble,  the 
enactment  relates  only  to  an  expressed  authorisation.  But,  if  the  giving 
of  such  authority  might  be  inferred  from  other  words  and  from  surrounding 
circumstances,  there  was  nothing  in  this  case  from  which  an  authorisation 
could  be  implied.  The  declaration  in  the  by-law  that  the  lands  are  “hereby 
expropriated  and  taken,”  and  that  “the  same  are  hereby  declared  to  form 
part  of  the  said  highways,”  meant  this:  “Subject  to  all  the  law  applicable, 
this  is  a highwaj'-,  and  is  to  be  opened  for  traffic  if,  under  such  law,  the  by- 
law be  not  repealed  before  it  is  so  opened.” 

(4)  Municipalities  have  such  powers  only  as  legislation  has  conferred  upon 
them;  and  the  only  powrer  which  a municipality  has  to  widen  a highway  is 
that  conferred  in  the  highways  and  bridges  sections  of  the  Municipal  Act; 
the  section  conferring  the  power  is  472,  but  that  section  is  controlled  by 
475,  which  makes  certain  proceedings  necessary  before  a by-law  for  widening 
may  be  passed.  These  things  were  not  done;  therefore,  the  city  corporation 
had  no  power  to  pass  the  by- law  in  question,  interpreted  as  contended  for  by 
the  land-owners.  And,  wffiile  sec.  347  covers  a profession  of  authorisation 
as  well  as  a valid  authorisation,  it  deals  only  with  a valid  award,  and  pro- 
vides for  its  ceasing  to  be  binding.  If  the  by-law  .never  had  any  effect 
because  the  corporation  had  no  power  to  pass  it,  it  mattered  not  what 
profession  of  authorisation  was  made. 

(5)  It  was  admitted  that,  if  any  authority  was  given  by  the  by-law,  it  was  not 
acted  upon;  and,  as  that  was  not  set  out  in  the  award,  the  award  should  be 
sent  back  to  the  arbitrator  to  set  it  out:  see  secs.  10,  11,  and  12  of  the 
Arbitration  Act,  R.S.O.  1914,  ch.  65,  under  sec.  14  of  which  Act  the  land- 
owners  were  seeking  to  have  the  award  put  in  force. 

Per  Riddell,  J. : — -(1)  The  provisions  of  sec.  347  being  applicable,  it  was 
necessary  to  see  if  a case  was  made  out  for  their  application.  The  bj^- 
law,  by  professing  to  make  the  land  at  once  a public  highway,  professed  to 
authorise  its  use  as  such  forthwith  (this  with  some  doubt).'  It  was  immater- 
ial whether  or  not  the  by-law  was  effective  for  the  purpose.  The 
arbitrator  did  not,  by  his  formal  award,  find  that  the  by-law  was  not  acted 
upon;  but  in  the  written  reasons  for  his  award  he  did  in  effect  so  find,  and 
the  Court  might  read  the  reasons  as  part  of  the  award:  Parsons  v.  Township 
of  Easlnor  (1915),  34  O.L.R.  110. 

(2)  A specific  power  being  given  to  the  corporation,  by  legislation  within  the 
powers  of  the  Legislature,  to  decline  to  pass  a by-law  adopting  the  award, 
and  the  declining  to  do  so  having  the  effect,  by  virtue  of  valid  legislation, 
of  effecting  a repeal  of  the  expropriating  by-law,  there  should  be  no  in- 
quiry as  to  what  the  rights  would  have  been  at  common  law,  or  what  fair 
dealing  called  for  on  the  part  of  the  city  corporation — so  long  as  the  corpor- 
ation did  not  exceed  their  statutory  powers,  the  Court  could  not  interfere. 

(3)  Quoere,  whether  the  Court  would  enforce  an  award  in  which  there  was 
a defect  in  not  setting  out  an  undisputed  fact  material  to  the  award. 

Per  Rose,  J.  (agreeing  with  the  views  of  Riddell,  J.,  except  in  one  particular) : 
— A by-law  wffiich  “did  not  authorise  or  profess  to  authorise  any  entry  on 
or  use  to  be  made  of  the  land  before  the  award”  (sec.  347)  means  a by-law 
which  did  not  expressly  authorise  or  profess  to  authorise  such  entry  or  use: 
see  sec.  324.  The  Court  might  look  at  the  reasons  for  the  award;  but  it 
was  unnecessarjr  to  do  so:  the  by-law  did  not  authorise  any  entry  on  or 
use  of  the  land,  and  could  be  repealed. 
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Irving  S.  Fairty  and  C.  M.  Colquhoun,  for  the  appellants. 
Section  347  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  applies 
to  the  present  case,  and  the  by-law  expropriating  the  land  of  the 
respondents  is  automatically  repealed  thereby:  Grimshaw  v.  City 
of  Toronto  (1913),  28  O.L.R.  512,  at  p.  517,  13  D.L.R.  247.  There 
was  no  possession  or  entry;  there  was  no  interference  with  the 
church  or  its  owners:  Guest  v.  City  of  Hamilton  (1913-4),  5 O.W.N. 
310,  889;  Municipal  Act,  sec.  322.  The  appellants  had,  apart 
from  sec.  347,  an  inherent  right  to  repeal  the  expropriating  by-law, 
no  vested  rights  having  accrued:  In  re  Great  Western  R.W.  Co. 
and  Township  of  North  Cayuga  (1873),  23  U.C.C.P.  28;  Attorney- 
General  v.  City  of  Toronto  (1903),  6 O.L.R.  159.  The  appellants 
could  not  create  a highway  by  a mere  declaration.  Certain 
statutory  requirements  have  first  to  be  complied  with:  Municipal 
Act,  sec.  475. 

I.  F.  Hellmuth,  K.C.,  and  J.  A.  Paterson , K.C.,  for  the  trus- 
tees, respondents.  The  case  does  not  fall  within  sec.  347  of  the 
Municipal  Act.  The  expropriating  by-law  professes  to  authorise  j 
a use  to  be  made  of  the  land  before  the  award.  In  fact,  the  case 
comes  entirely,  under  the  Municipal  Arbitrations  Act.  The 
arbitrator  not  having  found  that  possession  was  not  taken  under 
the  by-law,  the  appellants  have  no  power  to  withdraw.  The 
appellants  could  not  repeal  the  by-law  altogether,  because  part 
of  the  land  expropriated  under  it  had  been  taken  and  paid  for: 

In  re  Prittie  and  Toronto  (1892),  19  A.R.  503. 

Fairty,  in  reply.  The  expropriating  by-law  was  merely  a 
tentative  proceeding,  leading  up  to  the  ascertaining  of  the  price 
to  be  paid,  and  it  was  optional  then  with  the  appellants  to  take 
the  property  or  repeal  the  by-law:  In  re  McColl  and  City  of 
Toronto  (1894),  21  A.R.  256.  The  appellants  have  power  to 
repeal  a by-law  in  part.  The  reasons  of  the  arbitrator  shew  his 
finding  that  there  was  no  entry. 

December  21.  Meredith,  C.J.C.P.: — This  case  discovers 
some  extraordinary  things,  and  affords  to  those  who  seek  it  one 
answer  at  least  to  the  oft-asked  question:  why  do  ratepayers 
of  municipalities  get  so  little  of  that  which  is  good  for  the  great 
taxes  they  are  obliged  to  pay? 

Some  time,  before  the  war,  some  one  devised  an  expensive 
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and  extravagant  scheme  mainly  for  the  “improvement”  of  a 
street  in  a somewhat  central  part  of  the  city  of  Toronto.  Ex- 
pensive because  it  meant  the  widening  of  the  street  for  the  dis- 
tance of  over  a mile,  with  the  consequent  demolition  of  buildings 
of  all  kinds;  and  extravagant  as  it  involved  an  expenditure  of  a 
million  and  a quarter  dollars  or  more.’ 

Early  in  the  year  1914,  the  municipal  council  of  the  city 
adopted  the  scheme  and  took  the  initial  steps  for  the  purpose  of 
carrying  it  into  effect  as  a “local  improvement.” 

But  no  work  was  ever  done  upon  the  ground,  of  any  sort,  in 
furtherance  of  it:  no  land-owner  was  in  any  manner  interfered 
with  in  the  possession  of  his  property:  in  that  respect  all  remained, 
and  remains  until  this  day,  just  as  if  the  scheme  had  never  been 
devised.  The  property  of  a few  of  the  land-owners  was  purchased ; 
and  in  regard  to  that  of  the  respondents,  which  is  altogether 
church  property,  the  usual  arbitration  proceedings  were  had,  in 
accordance  with  the  provisions  of  the  Municipal  Act  and  the 
Municipal  Arbitrations  Act,  for  determining  by  arbitration  “the 
amount  of  compensation,”  and  an  award  was  made  fixing-  the 
compensation  for  this  property  at  $57,500;  but,  as  I have  said, 
nothing  further  was  done,  nor  was  the  ownership  or  possession 
of  the  property  in  any  way  interfered  with;  on  the  contrary, 
all  things  relating  to  possession  went  on  there  as  usual,  and  just  as 
if  the  street-widening  scheme  had  never  been  even  dreamed  of. 

In  the  beginning,  the  respondents  were  unwilling  to  part  with 
their  property;  and  naturally  so,  for  it  had  long  been  their  place 
of  worship,  and  doubtless  that  of  the  forefathers  of  some  of  them 
for  more  than  one  generation.  And,  when  arbitration  proceed- 
ings were  taken  to  ascertain  the  real  value  to  them  of  their  prop- 
erty, they,  naturally  perhaps,  put  it  at  what  may  fairly  be  termed 
a very  high  price,  more  than  double  that  which  the  Official  Arbi- 
trator found  to  be  its  real  money  value  to  them. 

The  scheme  fell  to  the  ground,  and  has  been  abandoned.  The 
lands  are  not  needed;  the  land-owners  who  professed  to  be  so 
loath  to  part  with  them  at  any  price,  can  now  retain  them  with 
all  their  valued  associations:  but,  strange  to  relate,  these  respond- 
ents now  will  not;  they  insist  upon  the  city  corporation  taking 
upon  their  hands  something  even  more  difficult  to  manage  than 
the  proverbial  white  elephant,  this  Presbyterian  church  and 
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church  property,  including  the  organ,  and  at  a price  less  than  one- 
half  of  that  which  they  so  stoutly  throughout  have  maintained, 
and  have  testified,  that  it  is  worth;  leaving  to  the  unfortunate 
ratepayers  the  payment  of  the  loss,  which  must  fall  upon  some  one 
if  this  appeal  fails,  with  nothing  more  gained  for  their  money  than, 
possibly,  a knowledge  where  some  of  it  this  time  has  gone  without 
any  good — to  them — results. 

If,  in  such  circumstances,  a municipality  can,  in  a summary 
proceeding  or  indeed  in  any  kind  of  legal  proceedings,  be  com- 
pelled to  take  and  pay  for  such  lands,  the  law  can  hardly  be 
deemed  to  be  as  it  ought  to  be,  but  one  can  hardly  believe  that 
such  it  is;  that,  as  it  stood  before  a very  recent  amendment* 
made  to  meet  this  case,  notwithstanding  the  failure  of  the  scheme, 
and  notwithstanding  the  fact  that  the  actual  rights  of  these  land- 
owners  in  no  way  have  been  interfered  with,  they  can  all  compel 
the  municipality  to  take  and  pay  for  their  lands;  an  intolerable 
state  of  affairs;  and  one  which  would  be  anything  but  creditable 
to  any  one,  having  regard  to  the  provisions  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  governing  the  case,  which  make  it  as 
plain  as  words  can  that  an  arbitration  is  had  only  to  fix  the 
amount  of  the  compensation,  after  which,  with  a knowledge  of 
the  price  that  must  be  paid  if  the  land  be  taken,  the  municipality 
may  proceed  or  withdraw  in  the  manner  and  under  the  circum- 
stances. set  out  in  the  Act. 

The  whole  case  is  covered  by  the  provisions  of  the  two  enact- 
ments I have  mentioned.  Within  them  must  be  found  authority 
for  anything  and  everything  that  was  done — otherwise  there  is  no 
authority. 

That  which  the  municipality  set  out  to  do  was  to  widen  a high- 
way; and  their  powers  in  that  respect  are  contained  in  the  high- 
ways and  bridges  sections  of  the  Municipal  Act,  Part  XXI. 
Their  powers  to  expropriate  lands  for  that  purpose  are  contained 
in  the  acquisition  of  land  and  compensation  sections  of  the  Act, 
Part  XV.;  and  the  method  of  fixing  the  compensation  to  be  paid 
is  provided  in  the  arbitrations  sections  of  the  Act,  Part  XVI., 
and  the  Municipal  Arbitrations  Act,  R.S.O.  1914,  ch.  199. 

Section  347  of  the  Municipal  Act  provides  that  if  the  expro- 
priating by-law  “did  not  authorise  or  profess  to  authorise  any 
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entry  on  or  use  to  be  made  of  the  land  before  the  award,  except 
for  the  purpose  of  survey,  or  if  the  by-law  gave  or  professed  to 
give  such  authority,  but  the  arbitrators  by  their  award  find 
that  it  was  not  acted  upon,  the  award  shall  not  be  binding  on 
the  corporation,  unless  it  is  adopted  by  bv-law,  within  three 
months  after  the  making  of  the  award;  and  if\t  is  not  so  adopted, 
the  expropriating  by-law  shall  be  deemed  to  be  repealed,”  and  the 
corporation  shall  pay  costs,  and  damages,  if  any. 

The  appellants  rely  upon  this  legislation,  and  also  upon  power 
to  rescind  their  by-laws  generally,  in  support  of  the  position  they 
have  assumed  throughout,  namely:  that  they  are  not,  and  never 
were,  under  any  legal  obligation  to  take  or  to  pay  for  the  res- 
pondents’ property. 

The  respondents  contend  that  that  legislation  is  not  appli- 
cable to  the  appellants;  that,  if  it  were,  the  facts  of  this  case  do 
not  bring  it  within  the  provisions  of  the  section;  and  that  the 
appellants  had  no  power  to  repeal  their  by-laws. 

Before  considering  these  questions,  it  may  be  well  to  state 
some  things  which  must  always  be  borne  in  mind,  in  considering 
them,  in  order  that  a right  conclusion  may  be  reached:— 

The  first  is,  that  the  appellants  have  only  such  powers  as  are 
conferred  upon  them  by  statute;  the  second,  that  there  was  no 
contract,  legislative  or  otherwise,  between  the  parties,  respecting 
the  sale  or  purchase  of  the  land:  and  the  third,  that  the  appellants 
were  acting  throughout  in  the  public  interest  only — to  give  all 
His  Majesty’s  liege  subjects  a better  highway. 

The  respondents’  contention,  that  sec.  347  of  the  Municipal 
Act  is  not  in  any  case  applicable  to  the  appellants,  though  pressed 
at  great  length,  has  throughout  seemed  to  me  to  be  quite  without 
any  real  force.  The  way  it  is  put  is  this: — 

The  appellants,  being  a “ corporation  of  a city  having  a popula- 
tion of  not  less  than  100,000,”  are  within  the  provisions  of  the 
Municipal  Arbitrations  Act,  to  which  the  arbitration  sections  of  the 
Municipal  Act  are,  by  sec.  332  of  that  Act,  made  subject;  and, 
as  sec.  7 of  the  Municipal  Arbitrations  Act  makes  an  award,  made 
by  the  Official  Arbitrator  mentioned  in  it,  binding  and  conclusive 
upon  all  parties  to  the  reference,  unless  appealed  from — and  this 
award  was  not — sec.  347  cannot  be  applicable. 

27 — 41  o.l.r. 
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But  such  an  argument  is  obviously  inconclusive.  Until  we 
know  in  what  respect  the  award  is  binding  and  conclusive,  it  is 
but  wasted  words : and,  when  we  know  that  it  is  binding  and  con- 
clusive as  to  the  price  to  be  paid,  if  the  land  be  taken  finally,  and 
as  to  that  only,  and  that  the  Official  Arbitrator  has  no  power  to 
consider  any  question  but  the  amount  of  compensation,  it  does.  I 
seem  to  me  to  be  a pity  to  waste  energy  upon  such  a contention. 

The  purpose  of  the  Municipal  Arbitrations  Act  was  to  give 
to  the  City  of  Toronto  really,  though  its  identity  was  concealed 
under  the  100,000  population  provision,  a more  experienced  and 
better  arbitrator  and  arbitration  proceedings  than  those  provided 
for  in  the  Municipal  Act;  and  now  it  is  applicable  also  to  some 
other  municipalities,  as  well  as  to  all  others  that  may  choose  to 
come  under  its  provisions.  But,  in  such  a case  as  this,  whosoever 
the  arbitrators  may  be,  their  power  and  their  duty  is  the  same: 
to  determine  “the  amount  of  the  compensation,”  if  not  mutually 
agreed  upon:  the  Municipal  Act,  sec.  325(2). 

Much  reliance  was  put  upon  the  fact  that,  before  the  revisers 
of  the  statutes,  in  1913,  got  their  busy  hands  upon  these  two  enact- 
ments, the  provision  for  making  them  run  together  was  contained 
in  these  words:  “This  Act  shall  be  read  with  and  as  part  of  the 
Municipal  Act;”  now  they  are:  “The  provisions  of  this  Part”  jj 
— that  is,  the  arbitration  sections,  Part  XVI.,  of  the  Municipal  j 
Act — “shall  be  subject  to  the  Municipal  Arbitrations  Act.” 
But  wherein  is  any  difference  in  substance  or  effect?  One  may 
prefer  the  composition  of  the  revisers,  another  may  not:  but 
is  there  really  anything  else  in  the  contention? 

And  what  possible  reason  can  be  advanced  for  including  a 
city  of  99,999  inhabitants,  and  excluding  one  of  100,000;  and  of 
including  all  municipalities,  little  or  big,  who  bring  themselves 
within  the  Act,  and  excluding  all  that  do  not,  in  regard  to  the 
important  provisions  of  the  section  in  question,  sec.  347  of  the 
Municipal  Act? 

The  other  points  run  deeper,  and  yet  seem  to  me  to  create  no 
great  difficulty  if  the  things  which  I first  mentioned  are  not  lost 
sight  of. 

Any  difficulty  there  may  be,  in  the  first  place,  is  upon  the 
respondents.  Where  do  they  find,  and  shew  us,  anything  in 
either  Act  that  binds  the  municipality,  in  the  circumstances  of 
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this  case,  to  take  the  land  and  pay  the  price?  As  I have  said, 
there  is  no  contract  of  any  kind  to  do  so:  if  bound  in  any  way, 
it  must  be  by  something  contained  in  one  of  the  enactments  to 
which  I have  referred.  All  that  we  have  been  referred  to  is  the 
provision  making  the  award  binding  and  conclusive;  but,  as  the 
arbitrator  was  in  no  way  concerned  in  this  question,  had  no 
authority  of  any  kind  in  respect  of  it,  and  did  not  deal  with  it, 
that  provision  is  helpless  to  them.  And  all  that  I can  find  in 
any  of  the  enactments  upon  which  an  argument  in  their  favour 
might  be  hung  is  that  section  of  the  Municipal  Act  which  they  so 
earnestly  disown  and  try  to  reject — sec.  347.  It  might  be  urged 
that  the  method  of  bringing  the  matter  to  a conclusion  provided 
for  in  that  section  ought  to  be  taken  as  excluding  all  others,  and, 
therefore,  if  the  appellants  are  not  within  its  provisions,  they 
were  bound.  But  that  was  not  the  purpose  of  that  legislation; 
it  seems  to  be  rather  an  enabling  than  a disabling  enactment: 
and  it  would  be  contrary  to  reason  that  in  a case  such  as  this  the 
municipality  should  be  bound,  with  all  the  disastrous  consequen- 
ces, simply  because  the  Official  Arbitrator  did  not  state  in  his 
award  that  which  is  an  admitted  fact,  that  the  expropriation  by-law 
was  not  acted  upon,  or  because  that  by-law  “ professed”  to  author- 
ise an  entry  on  the  land  before  award,  when  in  truth  no  such  entry 
was  made  or  ever  intended  or  ever  thought  by  any  one  to  be 
intended  to.  be  made.  It  assuredly  cannot  be  that  rights  involving 
more  than  a million  dollars  were  to  hang  upon  such  flimsy  threads. 
Can  it  be  otherwise  than  that  this  is  another  provision,  in  aid  of 
the  public  interests,  leaving  untouched  the  power  of  the  muni- 
cipality to  repeal  its  own  by-laws,  in  such  a case  as  this,  in  which 
nothing  whatever  has  resulted  prejudicial  to  the  respondents’ 
rights;  but  who  can,  under  the  award,  which  is  binding  and  con- 
clusive in  that  respect,  recover  from  the  appellants  the  costs  of 
the  arbitration  proceedings?  In  short,  the  Legislature  has  pro- 
vided in  this  section  that  which  one  Judge  termed  “an  automatic 
repeal  of  the  by-laws,”  under  certain  circumstances,  without 
interfering  with  the  municipality’s  autonomy  in  that  respect. 

I am  firmly  of  opinion  that  the  respondents  have  failed  to 
point  to  anything,  or  to  give  any  good  reason  for,  depriving  the 
appellants  of  their  right  to  repeal  the  by-laws  in  question;  and 
I am  firmly  of  opinion  that  they  had  such  a right,  and,  having 
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exercised  it,  there  is  an  end  to  this  matter,  except  to  this  extent, 
that  leave  to  enforce  the  award  might  be  given  as  to  costs  only: 
but  that  is  unnecessary,  as  the  appellants  are  and  always  have 
been  ready  and  willing  to  pay  the  costs. 

I am  also  of  opinion  that  the  appellants  are  within  the  pro- 
visions of  sec.  347;  and  that,  by  virtue  of  it,  the  by-laws  in  ques- 
tion are  repealed.  Here  again  we  must  not  get  too  near  to  the 
grindstone  of  words.  We  must  look  at  the  substance  of  things, 
not  the  narrow  letter.  We  must  try  to  perceive  that  which  the 
Legislature  intended  and  to  give  effect  to  that  intention  and  take 
care  against  depending  too  much  on  the  meaning  of  particular 
words,  or  a single  word,  so  as  to  bring  about  that  which  no  one 
can  think  was  intended. 

It  is  contended  that  one  of  the  by-laws  in  question  does 
“ authorise  or  profess  to  authorise”  an  entry  on  or  use  of  the 
respondents’  land,  before  the  award.  But  it  manifestly  does  not 
in  words,  and  the  inclination  of  my  mind  is  to  hold  that  the 
enactment  relates  only  to  an  expressed  authorisation,  the  only 
proper  method  of  giving  such  authority,  and  the  method  always 
adopted.  If,  however,  the  giving  of  such  authority  may  be 
implied  from  other  words,  and  from  surrounding  circumstances, 
what  is  there  from  which  it  can  be  implied  in  this  case?  It 
would  not  only  be  against  the  interests  of  every  one  to  do  so,  but 
would  be  something  like  an  insane  thing.  Give  a right  of  entry 
to  or  use  of  this  church,  where  divine  services  were  being  carried 
on  regularly  just  as  before;  give  a right  of  entry  to  all  the  houses 
and  places  of  business  along  one  side  of  this  central  street  for  a 
mile  in  exteht?  And  give  it  to  whom;  and  for  what  purpose? 
Assuredly  it  should  require  very  plain  words  giving  such  a right 
before  finding  that  it  was  actually  given. 

The  words  relied  on  are:  that  the  lands  are  “ hereby  expro- 
priated and  taken;”  and  that  “the  same  are  hereby  declared  to 
form  part'  of  the  said  highways;”  and  the  somewhat  strained 
argument  is:  that,  if  they  are  highways,  the  public  have  a right 
to  use  them;  and  so,  in  declaring  the  lands,  intended  to  be  added 
to  the  street,  part  of  a highway,  the  right  of  entry  by  the  public 
was  authorised.  But  that  is  not  so ; the  public  are  not  Authorised 
and  have  no  right  to  travel  upon  a highway  in  course  of  construc- 
tion before  it  is  thrown  open  to  them.  The  only  authorisation 
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that  could  be  given  would  be  to  use  the  highway  for  the  purposes 
of  highway  traffic;  and  it  would  be  childish  to  contend  that  any 
such  right  was,  or  could  have  been  intended  to  be,  given  whilst  the 
church  covered  the  ground,  and  was  in  use,  as  I have  said,  and  still  is. 
And,  if  there  were  not  authorisation,  there  was  no  profession  of 
authorisation. 

What  other  words  were  applicable  though  no  intention  to  give 
right  of  entry  or  use?  The  by-law  necessarily  expressed  the 
purposes  of  the  possible  taking;  and  it  might  as  well  be  then 
declared  a highway,  and  perhaps  must  have  been,  because  no 
other  by-law  was  to  be  passed:  so  what  could  the  declaration 
mean,  in  all  the  circumstances  of  the  case,  but  this:  subject  to  all 
the  law  on  the  subject,  this  is  a highway;  and  is  to  be  opened  for 
traffic  if,  under  such  law,  the  by-law  be  not  repealed  before  it  is 
so  opened. 

Is  it  possible  to  believe  that,  if  the  question  had  been  raised 
by  some  one  riding  into  the  church  during  divine  service,  the 
respondents  would  have  taken  the  position  they  take  now  for  the 
purpose  of  selling  the  property;  is  it  possible  to  believe  that  they 
would  not  rigorously  have  prosecuted  the  ruffian  and  have  laughed 
at  any  contention  that  the  church  was  a highway  and  the  man 
within  his  legal  right  in  riding  through  it? 

And,  on  yet  another  ground,  I am  of  opinion  that  the  applica- 
tion of  the  respondents  for  leave  to  enforce  the  award,  as  if  a 
judgment  or  order  of  the  Court,  should  have  been  dismissed. 

As  I have  said,  the  appellants  have  such  powers  only  as  legis- 
lation has  conferred;  and  anything  in  excess  of  such  powers  has 
no  force  or  effect;  therefore,  unless  they  had  power  to  create  a 
highway  by  a mere  declaration,  such  as  that  contained  in  the  by- 
law in  question , the  declaration  can  have  no  such  effect  as  that 
contended  for  by  the  respondents;  it  could  only  be  treated  as 
declaring  that  in  due  course,  that  is,  when  everything  had  been 
done  which  the  law  required  to  be  done  before  they  could  make  it 
a highway,  it  should  be  a highway;  and  that  is,  as  I have  said,  in 
my  opinion,  the  purpose  and  effect  of  the  by-law  and  of  all  that  is 
said  in  it. 

The  only  power  which  a municipality  has  to  widen  a highway 
is  that  conferred  in  the  highways  and  bridges  sections  of  the  Act 
— Part  XXI. — and  the  section  conferring  it  is  sec.  472,  but  that 
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section  is  controlled  by  sec.  475,  which  makes  certain  proceedings 
necessary  before  a by-law  for  widening,  among  other  things,  may 
be  passed.  These  things  were  not  done;  therefore,  the  appellants 
had  no  power  to  pass  the  by-law  in  question,  if  it  be  interpreted 
as  contended  for  by  the  respondents. 

The  “acquisition  of  land  and  compensation”  sections  of  the  ' 
Act — Part  XV. — in  no  way  enlarge  the  powers  of  a municipality 
in  that  respect;  they  give  power  to  acquire  land,  but  only  such 
land  as  under  the  enactment  the  municipality  have  power  to 
acquire  for  purposes  authorised  by  it,  and  only  in  the  manner 
authorised  by  the  Act. 

Nor  does  the  Local  Improvement  Act — now  a separate  enact- 
ment, R.S.O.  1914,  ch.  193,  formerly  the  local  improvements 
sections  of  the  Municipal  Act.  Its  purpose  and  effect  is  merely 
to  put  the  cost,  in  certain  cases,  of  work  which  is  otherwise  within 
the  power  of  the  municipality,  mainly  upon  the  locality  most 
benefited  by  it.  It  cannot  do  away  with  the  requirements  of 
sec.  475  of  the  Municipal  Act.  The  course  is  plain  and  simple; 
having  acquired  the  right  to  widen  the  highway,  under  secs.  472 
and  475,  the  municipality  can,  under  Part  XV.,  acquire  compul- 
sorily any  lands  needed  for  the  purpose,  and,  under  the  local 
improvements  legislation,  can  make  those  most  benefited  pay 
most. 

An  answer  to  this  point  was  made  thus : A municipality  may 
profess  to  do  that  which  it  has  no  power  to  do,  and  sec.  347 
covers  a profession  of  authorisation  as  well  as  a valid  authorisa- 
tion. That  is  all  very  true,  but  what  has  it  to  do  with  the  ques- 
tion here  involved?  Section  347  is  dealing  only  with  a valid 
award,  and  providing  for  its  ceasing  to  be  binding.  If  it  be  of 
no  effect,  because  the  subject  dealt  with  was  ultra  vires  of  the 
corporation,  as  legislation  is  required  to  end  its  effect,  it  never 
had  any;  it  never  had  any,  no  matter  what  professions  of  authori- 
sation may  have  been  made. 

And,  if  all  this  were  not  so,  what  sort  of  reason  can  be  advanced 
for  any  Court  of  justice  refusing  to  send  back  the  award  to  the 
Official  Arbitrator  so  that  that  which  is  an  unquestionable,  and 
an  admitted,  fact — that  no  right  of  entry  or  use  of  the  property 
in  question  was  ever  in  any  kind  of  manner  acted  upon — may  be 
set  out  in  the  award?  What  excuse  can  any  one  give  for  depriving 
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this  religious  congregation  of  the  place  of  worship  of  its  members’ 
forefathers,  and  for  fastening  upon  the  ratepayers  of  the  munici- 
pality a white  elephant  at  a cost  of  over  half  an  hundred  thousand 
dollars,  without  even  giving  these  respondents  the  privilege  of 
joining  with  such  ratepayers  in  such  ownership  and  payment— 
the  respondents  being  tax-free  wherever  their  place  of  worship 
may  be?  Why  not  allow  the  insertion  now  of  that  which,  if 
thought  of  at  the  time,  should  have  been  inserted  as  a matter  of 
course,  the  fact  being  admitted : why  not  thus  put  all  as  they  were, 
saving  the  religious  congregation  from  the  injustice  of  extracting 
from  the  ratepayers  of  the  municipality  this  large  sum  of  money, 
and  burdening  them  with  a church  which  they  cannot,  but  the 
respondents  can,  carry  on,  and  do  that  upon  the  extremely 
technical  ground  that  that  which  is  a fact  and  ought  to  have  been 
set  out  in  the  award  was  not  so  set  out,  on  some  other  day  than 
this? 

I should  have  thought  the  omission  left  the  arbitration  and 
award  proceedings  incomplete  in  this  respect,  and  that  not  only 
has  the  arbitrator  power,  but  that  it  is  his  duty,  yet  to  dispose  of 
the  matter : but,  if  that  be  not  so,  who  can  doubt  that  the  omission 
may  be  now  set  right  in  one  way  or  other  under  the  10th,  11th, 
and  12th  sections  of  the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  the 
enactment  under  which  the  respondents  are  seeking  to  have  the 
award  put  in  force — sec.  14. 

I would  allow  the  appeal,  discharge  the  order  appealed  against, 
and  dismiss  the  application  for  leave  to  enforce  the  award. 

Riddell,  J.: — This  is  an  appeal  by  the  Corporation  of  the 
City  of  Toronto  from  the  judgment  of  Mr.  Justice  Masten  (1917), 
40  O.L.R.  550.  Many  points  of  more  or  less  difficulty  are  raised; 
and  I attack  the  problem  in  what  seems  to  be  the  logical  order. 

The  facts  are  set  out  in  sufficient  detail  (with  one  exception 
shortly  to  be  mentioned)  in  the  judgment  of  the  learned  Judge 
appealed  from. 

The  first  question  is,  whether  sec.  347  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  applies  to  the  City  of  Toronto.  I agree 
with  Mr.  Justice  Masten’s  view  that  it  does. 

It  was  strongly  urged  that,  by  sec.  332,  this  and  other  sections 
of  Part  XYI.  are  made  subject  to  the  Municipal  Arbitrations  Act, 
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R.S.O.  1914,  ch.  199,  that  the  latter  Act  is  complete  in  itself, 
and  consequently  the  application  of  sec.  347  is  excluded  from 
those  municipalities  which  come  under  ch.  199. 

The  change  in  language  in  the  legislation  of  recent  years,  it  is 
said,  makes  this  more  clear;  the  former  Municipal  Arbitrations 
Act,  R.S.O.  1897,  ch.  227,  sec.  16,  had  the  provision,  “This  Act 
shall  be  read  with  and  as  part  of  the  Municipal  Act;”  but  in 
1913,  by  the  statute  (Municipal  Act)  of  that  year,  3 & 4 Geo.  V. 
ch.  43,  sec.  332,  the  language  of  the  present  section  332  was 
employed;  so  that  sec.  347  became  explicitly  subject  to  the  pro- 
visions of  the  Municipal  Arbitrations  Act.  The  whole  effect  of  a 
provision  that  Act  A shall  be  subject  to  Act  B is  to  cause  the  pro- 
visions of  Act  B to  prevail  if  and  when  the  provisions  of  the  two 
Acts  are  inconsistent  and  irreconcilable;  it  does  not  authorise  us 
to  reject  any  provision  of  Act  A if  it  is  reconcilable  and  consistent 
with  the  provisions  of  Act  B. 

I find  nothing  in  ch.  199  which  is  inconsistent  with  sec.  347 
of  ch.  192.  Chapter  199  is  concerned  with  determining  an  amount 
as  the  equivalent  for  land  taken,  etc.,  not  at  all  with  the  question 
whether  the  land  shall  be  taken  or  not.  Section  7,  which  makes 
the  award  “binding  and  conclusive  upon  all  parties,”  refers  to 
the  amount  as  fixed  by  the  arbitrator  if  anything  is  to  be  paid, 
not  to  whether  the  city  corporation  must  necessarily  pay  at  all. 
I agree  with  Mr.  Justice  Masten  that  sec.  347  may  be  appealed 
to  by  the  Corporation  of  the  City  of  Toronto,  holding  as  I do 
that  sec.  347  is  not  inconsistent  with  ch.  199. 

The  provisions  of  sec.  347  being  applicable,  it  is  necessary  to 
see  if  a case  is  made  out  for  their  application.  That  is  so  only 
“if  the  expropriating  by-law  did  not  authorise  or  profess  to  auth- 
orise any  entry  on  or  use  to  be  made  of  the  land  before  the  award 
. . . or  if  the  by-law  gave  or  professed  to  give  such  authority, 
but  the  arbitrators  by  their  award  find  that  it  was  not  acted 
upon.” 

While  not  without  some  doubt,  I think  the  by-law,  by  pro- 
fessing to  make  this  land  at  once  a public  highway,  professed  to 
authorise  its  use  as  such  forthwith.  In  my  view,  it  is  wholly 
immaterial  whether  the  by-law  was  effective  for  the  purpose; 
it  is  enough  to  see  what  it  purported  to  do.  Then  did  the  arbi- 
trator by  his  “award  find  that  it  was  not  acted  upon?” 
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In  the  formal  award  nothing  is  said  of  this.  We  may,  how- 
ever, read  the  reasons  as  part  of  the  award:  Parsons  v.  Township 
of  Eastnor  (1915),  34  O.L.R.  110,  23  D.L.R.  790.  From  these 
reasons  it  sufficiently  appears  that  the  city  corporation  did  not 
use  the  premises  as  a highway,  but  that  “the  church  has  been 
continuing  its  regular  services,  the  Sunday  School  has  also  been 
carried  on  as  usual,  the  resolve  to  move  to  another  site  at  some 
time  remaining  unchanged.” 

On  the  argument,  it  was  not  contended  by  the  respondents 
that  any  use  had  been  made  of  the  premises;  it  was  stated  and 
not  denied  that  no  use  had  been  made  of  them. 

There  being  a specific  power  given,  by  legislation  undoubtedly 
within  the  powers  of  the  Legislature,  to  decline  to  pass  a by-law 
adopting  the  award,  and  such  declination  being  enacted  by  valid 
legislation  to  effect  a repeal  of  the  expropriating  by-law,  I decline 
to  enter  into  a question  of  what  the  rights  would  have  been  at  the 
common  law,  or  what  fair  dealing  calls  for  on  the  part  of  the  city 
corporation.  The  city  corporation  must  be  the  judge  as  to  how 
their  powers  are  to  be  exercised;  so  long  as  they  do  not  exceed 
their  statutory  powers,  the  Court  cannot  interfere. 

I would  allow  the  appeal,  but  I would  give  no  costs  here  or 
below. 

Had  the  non-exercise  of  the  use  professed  to  be  authorised 
by  the  by-law  not  appeared  in  the  award  (including  the  reasons), 
the  question  would  still  be  open  whether  the  Court  would  enforce 
| an  award  in  which  there  was  a defect  in  not  setting  out,  as  it 
j should,  an  undisputed  fact  material  to  the  award. 

Lennox,  J.: — I agree  that  the  appeal  should  be  allowed  and 
I that  there  should  be  no  costs. 

Rose,  J.: — I agree  with  what  has  been  said  by  Mr.  Justice 
Riddell,  except  in  one  particular,  which  does  not  affect  the  result. 

With  much  deference,  I suggest  that  a by-law  which  “did  not 
| authorise  or  profess  to  authorise  any  entry  on  or  use  to  be  made 
of  the  land  before  the  award”  means  a by-law  which  did  not 
expressly  authorise  or  profess  to  authorise  such  entry  or  use. 

' Otherwise,  as  it  appears  to  me,  the  words  quoted  are  almost 
1 meaningless;  for  sec.  324  enacts  that,  at  any  time  after  the 
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passing  of  a by-law  for  expropriating  land,  the  corporation,  by 
leave  of  the  Judge  and  upon  payment  of  the  requisite  amount 
into  Court,  may  enter,  but  that  such  leave  and  payment  shall  not 
be  necessary  where  the  land  is  being  expropriated  for  or  in  con- 
nection with  the  opening,  widening,  altering  or  diverting  a high- 
way: so  that,  if  the  expression  “ authorise  any  entry”  means 
“so  affect  the  land  as  that  the  law  will  authorise  an  entry,”  there 
is  no  valid  expropriating  by-law  that  does  not  authorise  an  entry. 
Therefore,  while  agreeing  that  we  may  look  at  the  reasons  for 
the  award,  I think  it  is  unnecessary  to  look  at  them : I think  this 
by-law  did  not  authorise  any  entry  on  or  use  of  the  land,  and 
could  be  repealed. 

Appeal  allowed . 


[IN  CHAMBERS.] 


Rex  v.  Harris. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 
Having  Intoxicating  Liquor  in  Place  other  than  Dwelling-house — Evidence 
of  Selling  Liquor  Given  after  Plea  of  Guilty  on  First  Charge — Sentence — 
Penalty  Increased  on  Account  of  Evidence  Improperly  Received — Amend- 
ment of  Conviction — Reduction  of  Penalty — Criminal  Code,  secs.  1124,  754 . 

The  defendant,  being  charged  before  a magistrate  with  the  offence  of  having 
intoxicating  liquor  in  a place  other  than  the  private  dwelling-house  in  which 
he  resided,  contrary  to  sec.  41  of  the  Ontario  Temperance  Act,  6 Geo. 
V.  ch.  50,  pleaded  guilty.  According  to  a statement  made  by  the  magistrate, 
he  was  about  to  impose  upon  the  defendant  the  minimum  fine,  $200,  when 
evidence  was  adduced  that  the  defendant  had  admitted  that  he  had  sold 
intoxicating  liquor,  contrary  to  sec.  40  of  the  Act.  The  magistrate  there- 
upon convicted  the  defendant  of  the  iesser  offence  and  imposed  the  maxi- 
mum fine  of  $1,000: — 

Held,  that,  in  sentencing  a defendant  found  guilty  of  an  offence,  a magistrate 
or  Judge  should  not  increase  the  severity  of  the  sentence  because  he  con- 
siders the  defendant  guilty  of  some  other  offence  with  which  he  has  not 
been  charged. 

Rex  v.  Bright,  [1916]  2 K.B.  441,  followed. 

The  magistrate  had  not  correctly  exercised  the  discretion  vested  in  him  by 
sec.  58  of  the  Act;  and  the  conviction  was  amended  by  reducing  the  fine 
to  $200:  Criminal  Code,  secs.  1124  and  754. 

Motion  to  quash  a conviction  of  the  defendant,  by  a mag- 
istrate, for  a violation  of  the  provisions  of  sec.  41  of  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch.  50,  which  prohibits  a person  having 
intoxicating  liquor  in  any  place  other  than  in  the  private  dwelling- 
house  in  which  he  resides. 
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November  30.  The  motion  was  heard  by  Mulock,  C.J.Ex., 
in  Chambers. 

W.  K.  Murphy,  for  the  defendant. 

Edward  Bayly>  K.C.,  for  the  Crown. 

December  21.  Mulock,  C.J.Ex.: — The  defendant  pleaded 
guilty,  and  then  evidence  was  adduced  before  the  magistrate  to 
the  effect  that  the  defendant  had  admitted  having  sold  liquor 
and  realised  therefrom  the  sum  of  $1,500.  The  magistrate  then 
imposed  the  maximum  fine  of  $1,000  and  costs,  or,  in  the  al- 
ternative, three  months  in  goal. 

On  the  argument  before  me,  Mr.  Murphy  stated  that,  on  the 
defendant  pleading  guilty,  the  magistrate  intimated  his  attention 
to  impose  a fine  of  $200  and  costs,  but  ultimately  imposed  the 
maximum  penalty,  in  consequence  of  the  evidence  given  as  to  the 
alleged  illegal  sale  of  liquor.  At  my  request,  the  magistrate  has 
; furnished  to  the  Court  a statement  of  his  reason  for  imposing 
j the  maximum  penalty.  It  is  as  follows  (after  referring  to  the 
information,  plea  of  guilty,  and  the  evidence  as  to  sale,  he  states) : — 

“It  had  been  my  intention,  up  to  the  point  of  hearing  this 
; evidence,  to  treat  the  case  as  an  ordinary  one,  and  in  fact  would 
have  placed  upon  the  accused  the  minimum  fine  of  $200  and  costs. 
However,  when  this  evidence  was  brought  to  my  attention,  I was 
| of  the  opinion  that  the  accused  was  selling  liquor,  and  conse- 
quently imposed  the  maximum  fine  of  $1,000  and  costs,  or,  in  the 
alternative,  three  months  in  gaol.  As  per  your  request,  I may 
| say  that  it  was  this  evidence  which,  when  brought  to  my  attention, 

I influenced  me  to  place  this  fine  on  the  accused,  which  I did.” 

Section  58  of  the  Act  gives  the  magistrate  discretion,  within  a 
| certain  limit,  as  to  the  penalty  which  he  may  impose,  and  he  has 
not  exceeded  the  authorised  penalty.  It  appears,  however,  that 
i he  increased  the  penalty  because  of  his  belief  that  the  defendant 
had  committed  an  offence  against  the  provisions  of  sec.  40,  for 
which  offence,  if  convicted,  he  would  have  been  punishable. 

In  effect,  the  learned  magistrate,  without  an  information,  has 
found  the  defendant  guilty  of  the  offence  of  illegal  sale;  and,  in 
; consequence,  has  added  the  sum  of  $800  therefor  to  the  penalty 
bf  $200,  which  he  regardedas  the  appropriate  penalty  for  the 
offence  of  having  liquor  in  an  unauthorised  place.  If,  after  such 
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sentence,  an  information  had  been  laid  against  the  prisoner  for 
the  illegal  sale  in  question,  he  would,  if  found  guilty,  have  been 
punishable  therefor;  that  is,  he  would  have  been  punished  twice 
for  the  same  offence;  if  acquitted,  he  would  stand  fined,  to  the 
extent  of  $800,  for  an  offence  of  which  he  had  been  found  innocent. 

To  illustrate  further  the  possible  injustice  of  the  case,  it  is 
to  be  observed  that  under  the  Ontario  Temperance  Act  the 
punishment  for  a second  offence  is  imprisonment  only,  without 
the  addition  of  a pecuniary  fine.  One  or  other  of  the  two  offences 
in  question  must  be  treated  as  a second  offence.  The  magistrate, 
by  imposing  a fine,  had  in  fact  decided  that  the  having  of  liquor 
in  an  unauthorised  place  was  the  first  offence;  therefore,  the 
illegal  sale  must  be  regarded  as  the  second  offence;  and,  if  found 
guilty,  the  magistrate  would  have  been  obliged  to  sentence  the 
defendant  to  a term  of  imprisonment;  that  is,  the  defendant  would 
be  suffering  a fine  of  $800,  in  addition  to  imprisonment,  for  the 
second  offence — a punishment  wholly  unauthorised  by  the  Act. 

In  fixing  the  fine  in  question,  the  learned  magistrate  should, 
I think,  have  excluded  from  consideration  the  evidence  as  to 
illegal  selling,  and  his  not  having  done  so  was  not,  in  my  opinion, 
a correct  exercise  of  the  judicial  discretion  vested  in  him  by  sec.  58 
of  the  Act.  In  sentencing  a defendant  found  guilty  of  an  offence, 
the  Judge  should  not  increase  the  severity  of  the  sentence  because 
he  considers  the  defendant  guilty  of  some  other  offence  with  which 
he  has  not  been  charged  {Rex  v.  Bright,  [1916]  2 K.B.  441);  and 
the  defendant  is  entitled  to  be  relieved  from  the  injustice  done  him 
by  the  disregard  of  this  rule. 

Two  courses  are  open  to  me:  either  to  quash  the  conviction, 
in  which  case  the  defendant  would  escape  punishment  for  violation 
of  sec.  41  of  the  Act,  the  offence  of  having  liquor  in  an  unauthor- 
ised place;  or  to  amend  it,  as  provided  by  secs.  1124  and  754  of  the 
Criminal  Code. 

Where  a conviction  is,  by  certiorari  (or  its  equivalent,  a motion 
to  quash),  brought  before  a Judge,  sec.  1124  authorises  the  Judge 
to  modify  the  same  as  may  seem  just,  to  the  extent  provided  by 
sec.  754;  and  I think  that  justice  requires  that  the  fine  imposed 
be  reduced  to  $200,  and  this  I direct  to  be  done;  the  order  to 
protect  the  magistrate.  • 
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1917 


May  y.  Wheaton. 


Dec.  21. 


Parties — Action  to  Set  aside  Bequests  in  Will — Next  of  Kin  Entitled  if  Bequests 
Set  aside — Joinder  as  Parties  of  all  Persons  who  would  Benefit  by  Success  of 
Action — Order  for  Representation — Rule  75 — Persons  “ Having  the  same 
Interest ” — Practice — Amendment — Costs. 

In  an  action  by  one  of  the  next  of  kin  of  a deceased  testator  to  set  aside  be- 
quests made  in  the  will  to  the  defendants,  it  appeared  wdien  the  case  came 
on  for  trial  that,  in  the  event  of  the  plaintiff’s  success,  the  sums  bequeathed 
to  the  defendants  would  necessarily  be  distributed  amongst  the  next  of  kin 
of  the  deceased,  and  that  there  were  other  persons  in  the  same  relationship 
to  the  deceased  as  the  plaintiff 

Held,  that  all  those  who  would  be  benefited  by  the  success  of  the  action 
should  be  made  parties  or  be  represented. 

The  representation  contemplated  by  Rule  75  is  a representation  of  a class 
“having  the  same  interest” — i.e.,  interest  in  the  result  of  the-  action. 

An  order  was  made  directing  that  the  record  and  proceedings  in  the  action 
be  amended  by  striking  out  the  name  of  A.D.M.  as  plaintiff  and  substituting 
therefor,  “A.D.M.,  suing  on  behalf  of  himself  and  all  other  the  next  of  kin 
of  the  late  S.M.  and  of  all  those  who  would  be  benefited  by  the  action 
succeeding,”  and  providing  that  A.D.M.  should  in  the  action  represent  the 
said  next  of  kin  and  persons  who  would  be  so  benefited. 

The  costs  of  the  order  were  made  costs  in  the  cause  and  payable  by  the  plain- 
tiff. These  costs  included  the  costs  of  the  application  at  the  trial  for  an 
order  of  representation,  of  a motion  to  vary  the  minutes  of  the  order,  and 
of  amending  the  writ  of  summons  and  the  style  of  cause  and  the  pleadings. 


Motion  by  the  plaintiff  to  vary  the  minutes  of  an  order 
made  at  a sittings  for  the  trial  of  actions. 


The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 
J.  J.  Gray,  for  the  plaintiff. 

E.  C.  Cattanach,  for  the  defendants. 


December  21.  Riddell,  J.: — This  action  came  on  for  trial 
before  me  at  a special  non-jury  sittings  on  the  10th  December, 
1917.  On  opening  the  pleadings,  it  appeared  that  the  action 
was  brought  under  the  provisions  of  the  Judicature  Act,  R.S.O. 
1897,  ch.  56,  sec.  38,  by  one  of  the  next  of  kin  of  Samuel  May,  a 
deceased  testator,  and  had  for  its  object  the  setting  aside  of  two 
bequests  to  the  defendants  and  their  removal  from  the  office  of 
executor.  In  case  of  success,  the  bequests  to  the  defendants  would 
not  be  disposed  of  by  the  will,  but  would  necessarily  be  distributed 
amongst  the  next  of  kin  of  the  deceased.  It  was  further  made  to 
appear  that  there  were  at  least  three  persons  in  the  same  relation- 
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ship  to  the  deceased  as  the  plaintiff,  and  it  was  suggested  that  there 
were  others. 

I pointed  out  that  the  practice  always  followed  in  such  cases 
was  to  make  all  those  who  would  be  benefited  by  the  success  of 
the  action,  parties:  Cornell  v.  Smith  (1890),  14  P.R.  275;  O’Sullivan 
v.  Phelan  (1890),  ih.  278,  note;  Clifton  v.  Crawford  (1899), 
18  P.R.  316;  Gunn  v.  Corson  (1891),  11  C.L.T.  Occ.  N.  47.  Had  it 
not  been  that  the  plaintiff  was  under  terms  to  go  down  to  trial 
on  or  before  the  10th  December,  I should  have  declined  to  go  on 
with  the  case  until  the  record  was  put  into  proper  form.  In  view 
of  that  fact  and  to  ^enable  the  plaintiff  to  have  his  case  tried,  I 
made  a suggestion  as  appears  from  the  shorthand  writer’s  note  of 
the  proceedings:— 

“His  Lordship:  I suppose,  on  application,  I can  make  the 
present  plaintiff  represent  all  those  in  the  same  interest,  if  that 
is  asked;  but  I shall  not  do  so  unless  it  is  asked. 

“Mr.  Nesbitt : I will  ask  that. 

“His  Lordship:  If  there  is  no  objection,  I will  do  so  now. 

“Mr.  Tilley:  I have  no  objection  to  its  being  done,  not  the 
slightest,  but  possibly  your  Lordship,  reading  the  pleadings, 
would  assume  that  there  are  three  sisters  besides  this  plaintiff. 

“His  Lordship:  It  says  so. 

“Mr.  Tilley:  When  he  is  examined  for  discovery,  he  indicates 
that  there  are  a lot  of  collateral  relatives.  I have  no  objection. 

“jlis  Lordship:  I shall  make  an  order,  no  person  objecting, 

that  the  plaintiff  in  this  action  be  held  to  be  suing  not  only  in  his 
own  behalf,  but  also  for  all  other  next  of  kin  of  the  deceased. 
That  will  prevent  any  possible  subsequent  action.” 

On  settling  the  order  (in  the  absence  of  counsel  for  the  plaintiff), 
I caused  it  to  be  drawn  up  thus : — 

“This  action  coming  on  for  trial  this  day  before  this  Court 
in  the  presence  of  counsel  for  all  parties,  and  it  appearing  that 
there  are  other  next  of  kin  of  the  said  Samuel  May,  deceased,  in 
addition  to  the  above-named  plaintiff,  and  counsel  for  all  parties 
consenting  thereto : — 

“ 1 . This  Court  doth  order  that  the  record  and  proceedings  in  the 
action  be  amended  by  striking  out  the  name  of  Albert  D.  May 
as  plaintiff  and  substituting  therefor  the  following  as  plaintiff, 
‘ Albert  D.  May,  suing  on  behalf  of  himself  and  all  other  the  next 
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of  kin  of  the  late  Samuel  May  and  of  all  those  who  would  be 
benefited  by  the  action  succeeding.’ 

“2.  And  this  Court  doth  further  order  that  the  said  Albert 
D.  May  shall  in  this  action  represent  the  said  next  of  kin  and 
persons  who  would  be  so  benefited. 

“3.  And  this  Court  doth  further  order  that  the  costs  of  this 
order  be  in  the  cause.” 

Mr.  Gray  now  objects  that  counsel  did  not  consent  to  the 
order  as  drawn : and  in  one  particular  he  is  right — counsel  did  not 
consent  to  costs  being  allowed.  The  preamble,  then,  should  read: 
“And  the  plaintiff  by  his  counsel  applying  for  an  order  of  re- 
presentation, and  counsel  for  the  defendants  consenting  thereto.” 

The  next  objection  is,  that  the  words  “and  of  all  those  who 
would  be  benefited  by  the  action  succeeding”  should  be  struck 
out. 

But  the  representation  contemplated  by  Rule  75  is  a repre- 
sentation of  a class  “having  the  same  interest:”  it  has  reference 
not  to  relationship,  etc.,  but  solely  to  interest  in  the  result  of  the 
action:  In  re  Lart,  [1896]  2 Ch.  788;  cf . De  Hart  v.  Stevenson 
(1876),  1 Q.B.D.  313;  Sheehan  v.  Great  Eastern  R.W.  Co.  (1880), 
16  Ch.D.  59;  Fraser  v.  Cooper  Hall  & Co.  (1882),  21  Ch.  D.  718; 
Thompson  v.  Victoria  Mutual  Fire  Insurance  Co.  (1881),  29  Gr.  56; 
International  Wrecking  Co.  v.  Murphy  (1888),  12  P.R.  423. 

Of  course,  the  object  of  requiring  all  parties  interested  to  be 
joined  in  the  action  is  to  prevent  another  action  where  the  same 
issues  will  be  raised:  the  intention  is,  that  all  having  identically 
the  same  interest  shall  be  bound  in  one  action  and  one  judgment: 
Commissioners  of  Sewers  of  City  of  London  v.  Gellatly  (1876), 
3 Ch.  D.  610;  Burt  v.  British  Nation  Life  Assurance  Association 
(1859),  4 DeG.  & J.  158. 

While  objection  might  conceivably  have  been  made  to  the 
order  directing  that  the  plaintiff  represent  the  next  of  kin,  had 
that  not  been  agreed  to  at  the  trial,  there  can  be  no  honest  ob- 
jection to  the  representation  of  those  who  would  be  benefited  by 
the  action  succeeding. 

The  question  of  costs  being  in  my  discretion,  I direct  the 
costs  of  the  said  order  to  be  costs  in  the  cause  and  payable  by  the 
plaintiff.  In  these  costs  will  be  included  the  costs  of  the  present 
and  former  application  and  also  the  costs  of  amending  the  writ 
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Riddell,  J. 

of  summons:  Rule  5(1):  Hynes  v.  Fisher  (1883),  4 O.R.  78;  the 

1917 

style  of  cause:  In  re  Tottenham , [1896]  1 Ch.  628;  McNab  v. 

May 

V. 

Wheaton. 

Macdonnell  (1892),  15  P.R.  14;  Township  of  Barton  v.  City  of 
Hamilton  (1909),  13  O.W.R.  1118,  at  p.  1128;  Harris  Maxwell 
Larder  Lake  Mining  Co.  v.  Gold  Fields  Limited  (1911),  23  O.L.R. 
625;  (the  fact  of  representation  must  be  set  out  in  the  style  of 
cause  as  well  as  set  out  in  the  pleadings:  Marshall  v.  South  Stafford- 
shire Tramways  Co.,  [1895]  2 Ch.  36.) 

1917 

[IN  CHAMBERS.] 

Dec.  21. 

Rex  v.  Moore. 

Ontario  Temperance  Act*— Magistrate’s  Conviction  for  Having  IntoxicatinO 
Liquor  in  Place  other  than  Private  Dwelling-house — 6 Geo.  V.  ch.  50, 
secs,  J+l,  88 — Evidence — Onus — Finding  of  Magistrate. 

A motion  to  quash  a magistrate’s  conviction  of  the  defendant  for  that  he, 
between  the  26th  October,  1917,  and  the  10th  November,  1917,  unlawfully 
had  or  kept  or  gave  intoxicating  liquor  in  a place  other  than  the  private 
dwelling-house  in  which  he  resided,  contrary  to  sec.  41  of  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch.  50,  was  dismissed,  where  it  was  proved  that 
a dozen  bottles  of  whisky  were  delivered  to  the  defendant  on  the  30th 
October,  1917;  and,  that  being  the  “liquor  concerning  which  he  is  being 
prosecuted”  (sec.  88),  he  did  not  explain  what  was  done  with  it.  Section 
88  cast  upon  him  the  onus  of  shewing  that  he  was  innocent  of  the  offence 
charged;  and  neither  he  nor  his  witnesses  attempted  to  do  this.  When  the 
defendant’s  dwelling-house  was  searched,  no  liquor  was  found.  It  was  not 
enough  for  him  to  say,  “I  had  ten  bottles  concealed  in  my  house,”  when 
he  did  not  say  anything  about  what  he  might  have  had  elsewhere — he 
having  received  two  dozen  bottles  of  whisky  on  the  24th  August  and  two 
dozen  more  on  the  7th  September,  1917.  The  magistrate  was  not  bound 
to  believe  all  that  was  sworn  to,  and  might  well  have  discredited  anything 
the  accused  did  say. 

Motion  on  behalf  of  William  Moore,  of  the  township  of 
Amabel,  in  the  county  of  Bruce,  farmer,  for  an  order  quashing 
the  conviction  of  the  said  William  Moore,  made  by  B.B.  Miller, 
Esquire,  as  Police  Magistrate  for  the  Town  of  Wiarton  and  part 
of  the  County  of  Bruce,  on  the  29th  November,  1917,  for  that  he, 
the  said  William  Moore,  in  the  said  county,  at  Amabel,  between 
the  26th  October,  1917,  and  the  10th  November,  1917,  did  un- 
lawfully have  or  keep  or  give  intoxicating  liquor  in  a place  other 
than  the  private-dwelliEg  house  in  which  he  resides. 

The  conviction  was  under  sec.  41  of  the  Ontario  Temperance 
Act,  6 Geo.  V.  ch.  50: — 
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“41. — (1)  Except  as  provided  by  this  Act,  no  person,  by  him- 
self, his  clerk,  servant  or  agent,  shall  have  or  keep  or  give  liquor  in 
any  place  wheresoever,  other  than  in  the  private  dwelling-house 
in  which  he  resides,  without  having  first  obtained  a license  under 
this  Act  authorising  him  so  to  do,  and  then  only  as  authorised  by 
such  license.” 

Section  88:  “If,  in  the  prosecution  of  any  person  charged  with 
committing  an  offence  against  any  of  the  provisions  of  this  Act 
in  the  selling  or  keeping  for  sale  or  giving  or  keeping  or  having  or 
purchasing  or  receiving  of  liquor,  prima  facie  proof  is  given  that 
such  person  had  in  his  possession  or  charge  or  control  any  liquor 
in  respect  of,  or  concerning  which,  he  is  being  prosecuted,  then, 
unless  such  person  prove  that  he  did  not  commit  the  offence  with 
which  he  is  so  charged,  he  may  be  convicted  accordingly.” 

The  grounds  upon  which  the  defendant  sought  to  have  the 
conviction  quashed  were:  (1)  that  the  evidence  taken  before  the 
magistrate  did  not  justify  the  conviction;  (2)  that  the  evidence 
did  not  prove  that  the  defendant  had  in  his  possession  or  charge  or 
control  any  liquor  in  such  a manner  as  to  put  the  burden  of  proof 
that  he  did  not  commit  the  offence  upon  the  defendant;  (3)  that 
the  evidence  proved  that4the  defendant  did  not  commit  the  offence 
with  which  he  was  charged;  (4)  that  the  magistrate  improperly 
I and  secretly  received  further  and  unsworn  evidence  before  making 
the  conviction,  in  respect  of  which  testimony  the  defendant  had 
I no  opportunity  of  cross-examination;  and  (5)  that  the  magistrate 
did  not  make  the  conviction  upon  the  evidence,  but  upon  improper 
I considerations  independent  of  the.  evidence  properly  received. 

The  evidence  shewed  that  an  express  company  had  delivered 
to  the  defendant  two  cases  of  intoxicating  liquor  on  the  2nd 
August,  two  cases  on  the  10th  September,  and  one  case  on  the 
30th  October,  all  in  1917.. 

The  Inspector  for  the  County  of  Bruce  searched  the  defendant’s 
house  on  the  7th  November,  1917,  and  found  no  intoxicating  liquor. 

The  defendant’s  wife  said  that  there  were  ten  bottles  of  liquor 
in  the  house  at  the  time  the  Inspector  searched. 

There  was  some  other  evidence  which  is  referred  to  below. 
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J.  C.  Moore , for  the  defendant. 

J.  R.  Cartwright , K.C.,  for  the  magistrate. 

December  21.  Middleton,  J.:— The  prosecution  is  for  hav- 

ing liquor  in  a place  other  than  a private  dwelling-house  in  which 
the  accused  resides,  between  the  26th  October  and  the  10th 
November,  1910. 

It  is  proved  that  liquor  was  delivered  to  the  accused  on  the 
30th  October,  at  the  express  office;  and  this,  I take  it,  is  the  “ liquor 
concerning  which  he  is  being  prosecuted,”  and  so  he  may  be 
convicted  unless  he  “ prove  that  he  did  not  commit  the  offence  j 
with  which  he  is  charged”  (sec.  88). 

The  evidence  given  by  the  accused  does  not  in  any  way  attempt 
to  shew  what  was  done  with  this  liquor.  The  accused  also  got  two 
dozen  bottles  of  whisky  on  the  24th  August  and  two  dozen  more 
on  the  7th  September.  He  told  the  constable  who  searched  that 
he  had  drunk  this.  At  the  hearing  he  said  this  was  untrue,  “a 
joke,”  and  only  told  “for  curiosity,”  but  he  does  not  explain  what 
was  done  with  this  liquor.  The  wife  was  called,  and  she  says  that 
there  are  ten  bottles  in  the  house,  but  the  constable  found  none. 
She  does  not  say  they  are  any  part  of  tlje  liquor  received  on  the 
10th  October-— they  may  well  be  part  of  the  earlier  shipments. 

Counsel  put  the  case  forcibly  when  he  said  that  the  magistrate 
convicted  the  accused  of  having  liquor  elsewhere  than  in  the  house, 
upon  proof  that  he  had  liquor  in  the  house — but  this  is  not  the 
fair  interpretation  of  the  evidence  or  the  result.  He  was  convicted 
because  it  was  shewn-  that  he  received  liquor  from  the  express 
company,  and  the  statute  then  cast  upon  him  the  onus  of  shewing 
that  he  was  innocent  of  the  offence  charged;  and  neither  he  nor  j 
any  of  his  witnesses  attempted  to  do  this.  It  was  not  enough  to 
say,  as  possibly  was  the  case,  “I  had  ten  bottles  concealed  in  my 
house,”  when  he  did  not  say  anything  about  that  which  he  may 
have  had  elsewhere. 

The  magistrate  is  not  bound  to  believe  all  that  is  said,  and  he 

may  well  have  discredited  anything  the  accused  did  say.  The  man 

■ I 

who  lies,  as  “a  joke”  and  “out  of  curiosity,”  is  in  danger  of  being 
thought  unworthy  of  credit  when  in  the  witness-box  attempting 
to  clear  his  skirts  of  an  offence  against  the  Temperance  Act. 

The  motion  is  dismissed  with  costs. 
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Magill  y.  Township  of  Moore. 


Dec.  22. 


Negligence — Obstruction  or  Nuisance  in  Highway — Telephone  Wires  Strung  too 
Low — Proximate  Cause  of  Accident  Occasioning  Death  of  Person  Lawfully 
Passing  under  Wires — Liability  of  Township  Corporation — Notice  of 
Obstruction — Notice  of  Accident — Absence  of  Contributory  Negligence — 
Statutory  Authority  for  Erection  of  Poles  and  Wires — Local  Municipal 
Telephone  Act,  1908,  8 Edw.  VII.  ch.  — Ontario  Telephone  Act,  R.S.O. 

1914,  ch.  188,  and  Amending  Acts — Employment  of  Skilled  and  Competent 
Persons — Evidence — Rural  Telephone  Association — Branch  of  Municipal 
Government — Relief  over — Fatal  Accidents  Act — Action  by  Parents  of 
Deceased — Damages. 

The  plaintiffs’  son  was  driving  a team  of  horses  from  the  top  of  a load  of  hay 
placed  upon  a waggon  to  which  the  horses  were  attached.  In  passing  from 
a field  into  the  highway  it  was  necessary  to  go  under  telephone  wires  strung 
upon  poles  along  the  highway.  The  wires  were  so  placed  that  he  had  to 
stoop  or  crouch  when  passing  under  them;  in  stooping  he  lost  control  of 
the  horses;  the  horses,  moving  to  a trot,  caused  the  load  to  oscillate  suf- 
ficiently to  upset  the  waggon,  thereby  throwing  him  off  and  causing  his 
death : — 

Held,  in  an  action  under  the  Fatal  Accidents  Act,  brought  against  the  township 
corporation,  the  Municipal  Telephone  Association,  and  the  B.  Rural 
Telephone  Company  Limited,  that  the  position  of  the  wires  was  the  prox- 
imate cause  of  the  accident;  that  the  wires  as  placed  constituted  an  obstruc- 
tion in  the  highway  and  amounted  to  a nuisance  or  negligence  for  which  the 
township  corporation  were  liable;  that  the  township  corporation  had  notice 
of  the  obstruction  and  of  the  accident;  and  that  the  deceased  was  not  guilty 
of  contributory  negligence. 

History  of  the  building  of  the  telephone  line  and  the  extent  of  the  authority 
for  placing  the  wires  as  they  were,  discussed.  Reference  to  the  Local 
Municipal  Telephone  Act,  1908,  8 Edw.  VII.  ch.  49,  under  which  the  B. 
Rural  Telephone  Company  Limited  obtained  permission  to  erect  its  poles, 
by  an  agreement  with  and  a by-law  passed  by  the  council  of  the  township 
corporation;  also  to  the  Ontario  Telephone  Act,  R.S.O.  1914,  ch.  188,  and 
amendments. 

The  line  was  erected  and  continued  under  statutory  authority,  but  that  did 
not  disentitle  the  plaintiffs  to  succeed — the  line  in  fact  creating  an  obstruc- 
tion, amounting  to  a nuisance,  and  having  been  the  proximate  cause  of  the 
accident.  It  was  not  established  by  the  evidence  that  skilled  and  competent 
persons  were  engaged  to  erect  the  line. 

Review  of  the  authorities. 

The  B.  Rural  Telephone  Company  Limited  had  transferred  all  its  interests 
to  the  township  corporation;  since  1912  (the  accident  was  in  1916)  the 
township  corporation  had  held  the  system  of  telephones  within  the  township? 
as  trustee  under  the  statutes  referred  to;  and  the  Municipal  Telephone 
Association  had  no  legal  entity  separately  from  the  township  corporation. 
It  was  not  necessary  that  the  action  should  be  formally  dismissed  as  against 
the  association  or  the  company;  but  there  should  be  no  judgment  for  relief 
over  against  either. 

The  plaintiffs’  damages  were  assessed  at  SI, 500,  and  judgment  pronounced  in 
their  favour  with  costs. 


Action  by  the  father  and  mother  of  James  Magill,  deceased, 
against  the  Municipal  Corporation  of  the  Township  of  Moore, 
the  Municipal  Telephone  Association,  and  the  Brigden  Rural 
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Telephone  Company  Limited,  to  recover  damages  for  the  death 
of  the  pi  lintiffs’  son,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendants. 


December  5.  The  action  was  tried  by  Clute,  J.,  without  a 
jury,  at  Sarnia. 

J.  R.  Logan , for  the  plaintiffs. 

R.  I.  Towers,  for  the  defendant  township  corporation. 

A.  Weir,  for  the  other  defendants. 


December  22.  Clute,  J.: — The  action  is  brought  by  the 
plaintiffs,  father  and  mother  of  James  Magill,  who  received  in- 
juries by  being  thrown  from  a load  of  hay  which  he  was  driving 
from  the  field  on  the  south  of  the  highway  to  the  barns  which 
were  situate  a little  to  the  west  and  north,  in  exchanging  work 
with  his  brother  John.  The  entrance  from  the  field  to  the  high- 
way had  been  used  in  connection  with  farm-work  for  many  years. 
In  passing  out  from  the  field  on  to  the  highway,  it  was  necessary 
to  pass  under  the  telephone  wires,  which  were  vested  in  and  held 
in  trust  by  the  Municipality  of  the  Township  of  Moore  for  the 
various  members  of  the  Municipal  Telephone  Association. 

It  is  alleged  on  behalf  of  the  plaintiffs  that  the  wires  so  erected 
were  too  low,  and  that,  James  Magill  being  unable  to  pass  there- 
under and  properly  manage  his  team  at  the  same  time,  the  load 
of  hay  on  which  he  was  riding  was  upset,  and  he  was  thrown 
violently  to  the  ground,  sustaining  injuries  from  which  he  died 
on  or  about  the  16th  September,  1916.  His  death  is  charged  to 
the  negligence  of  the  defendants  in  erecting  and  maintaining 
wires,  and  it  is  alleged  that  the  wires  so  placed  constituted  a 
nuisance. 

James  Magill  was  unmarried  and  22  years  of  age.  He  resided 
and  worked  for  his  parents  upon  the  farm,  without  wages.  The 
plaintiffs  claim  $10,000  damages. 

The  defendant  the  Corporation  of  the  Township  of  Moore 
denies  negligence  and  pleads  contributory  negligence,  and,  in 
case  of  liability,  asks  relief  over  against  its  co-defendant  the 
Municipal  Telephone  Association,  which  was  organised  under  the 
provisions  of  the  Telephone  Act,  with  the  approval  of  the  Ontario 
Railway  and  Municipal  Board,  and  was  duly  authorised  to  con- 
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struct,  maintain,  and  operate  a telephone  system  within  the  town- 
ship of  Moore,  and  says  that  what  it  did  was  legally  done. 

The  defendant  the  Municipal  Telephone  Association  denies 
liability  and  pleads  the  authority  of  a by-law  for  the  erection 
of  the  poles  and  wires,  and  also  contributory  negligence. 

It  was  proved  that  the  telephone  system  was  first  organised 
by  the  Brigden  Rural  Telephone  Company;  that  it  sold  out  its 
plant  to  an  association  formed  for  the  purpose;  and  that  the 
plant  is  now  held  by  the  Municipal  Corporation  of  the  Township 
of  Moore  as  trustee  in  trust  for  the  various  members  of  the 
association. 

At  the  time  of  the  accident,  James  Magill  was  driving  the  team. 
The  hay  was  put  upon  the  waggon  by  a loader,  and  was  spread 
by  James  Magill,  while  a lad,  14  years  old,  Alfred  Hird,  was 
driving. 

The  principal  witness  was  this  lad,  who  is  a bright  boy,  had 
been  attending  high  school,  and  seemed  to  have  a clear  recollection 
of  what  took  place.  His  evidence  was  commended  by  counsel  for 
the  plaintiffs  and  defendants,  and  was,  I think,  quite  truthful. 

He  says:  “I  was  working  on  the  John  Magill  farm  with  James 
Magill,  hauling  hay  to  the  barns  of  John  Magill  on  the  north  side 
of  the  road.  James  Magill  worked  with  his  brother.  We  have 
to  go  under  the  wires.  James  loaded,  and  I drove  the  horses. 
After  the  load  was  on,  he  unhooked  the  loader,  and  took  the  reins 
to  drive.  I got  back  to  the  middle  of  the  load;  it  was  after  sun- 
down, but  the  moon  was  shining.  He  said,  ‘Look  out  for  the 
wires.’  I was  holding  a pitch-fork;  he  was  standing  up,  but  I 
crouched  down;  if  I had  not,  I would  have  been  thrown  off;  he 
crouched  down  too.  It  was  a fair-sized  load.  The  waggon  started 
down  under  the  wires;  the  horses  began  to  trot;  the  waggon  swayed 
to  the  south,  and  James  jumped  to  save  it,  and  the  load  went  over 
into  the  ditch.  He  stood  up  after  we  passed  the  wires;  the  horses 
would  be  getting  on  to  the  crown  of  the  road.  I went  with  the 
load  into  the  ditch  and  crawled  out.  I went  up  to  the  top  of  the 
road  and  found  James  Magill  on  the  crown  of  the  road.  He  asked 
me  if  I was  all  right,  and  told  me  to  call  a doctor.  I ran  down  the 
road  and  met  John  Magill,  and  he  called  back  to  his  wife  to  call  a 
doctor.  James  was  forced  to  crouch  down  so  low  that  before  he 
could  get  up  again  the  load  swayed  back  and  forth  so  violently  that 
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it  overturned.  I had  helped  with  the  hay  before  that.  We  had 
not  used  this  gate  before  this  date.  The  hay  was  a foot  higher 
than  the  ladder.  The  team  was  quiet : I had  no  trouble  in  driving 
them.  I had  gone  under  the  wires  before,  but  had  not  noticed; 
it  always  rocked  a good  deal;  he  would  try  to  balance  it.  We 
had  brought  one  load  at  least.  The  load  rocked  when  wre  were 
coming  at  an  angle.  I though  it  was  going  over  every  time  we 
came  out.  We  both  stood  up  except  under  the  wires,  and  then 
we  ducked.  It  was  the  unevenness  which  caused  it  to  rock; 
one  wheel  struck  the  rise  before  the  other ; there  was  loss  of  control 
of  the  horses  when  they  went  under  the  wires;  the  whiffletrees 
struck  the  horses’  heels.” 

This  is  the  only  eye-witness  of  what  had  occurred.  The  wag- 
gon was  a low  truck  farm-waggon,  with  a flat  rack.  The  horses 
were  said  to  be  quite  quiet,  though  one  was  a colt  of  three  years 
old,  and  was  on  the  near  side,  and  so  might  be  nearer  to  the  load 
in  turning  to  the  left  going  out  of  the  gate  on  to  the  highway. 
Exhibit  1 shews  the  plan  of  curve  of  the  road.  It  will,  be  seen 
that  the  slope  down  is  comparatively  slight;  some  earth  had  been 
taken  from  the  side  of  the  road  to  form  a grade,  and  a single 
furrow  had  been  run  to  carry  off  the  water:  the  furrow  was  from 
4 inches  to  5 inches  deep  and  was  about  half  filled  up  with  earth. 
The  crown  of  the  road  was  likewise  raised,  although  the  inequalities 
in  the  road  were  comparatively  small. 

It  was  agreed  by  witnesses  on  both  sides  that  taking  the  curve 
over  these  inequalities  would  cause  the  load  to  oscillate  first  to 
the  left,  then  to  the  right,  then  again  to  the  left  and  again  to  the 
right,  and  finally,  in  crossing  the  crown  of  the  road,  again  to  the 
left  and  to  the  right.  The  load  was  thrown  off  on  the  right  hand 
side,  the  rack  going  with  the  load  and  landing  upside  down,  resting 
upon  the  top  of  the  ladders  both  front  and  rear.  The  horses  ran 
away  with  the  wheels  of  the  truck  waggon,  without  the  rack. 

The  effect  of  the  evidence  was,  and  I find  as  a fact,  that  the 
wires  were  so  placed  on  the  highway  as  to  form  an  obstruction 
and  interfere  with  the  driver  on  the  top  of  an  ordinary  load  of  hay 
in  driving  out  from  the  field  on  to  the  highway,  that  is,  he  would 
have  to  stoop  to  go  under  the  wires;  that  it  was  necessary  to 
drive  with  great  care  in  order  to  prevent  upsetting  from,  oscillation, 
owing  to  the  unevenness  and  curve  of  the  approach  to  the  road 
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from  the  gateway.  To  enable  a person  so  to  drive  it  was  necessary 
for  him  to  stand  up;  he  could  not  drive  with  the  necessary  care 

■ sitting  down  in  the  load  of  hay ; and  having  to  stoop  or  crouch 
when  passing  under  the  wires  would  necessarily  interfere,  in  my 
opinion,  with  that  due  care  which  was  necessary  in  order  to  drive 
safely. 

It  is  contended,  however,  for  the  defence,  that  the  plaintiffs 
are  not  entitled  to  recover  because,  even  if  the  wires  offered  an 
obstruction,  they  were  placed  there  under  statutory  authority, 
by  competent  workmen,  and  so  the  defendant  the  Corporation 
of  the  Township  of  Moore  is  not  liable.  It  will,  therefore,  be 
necessary  to  trace  the  history  of  the  building  of  the  telephone  line 
and  the  extent  of  the  authority  for  placing  the  wires  as  they  are. 

At  the  gate  through  which  the  deceased  passed  with  his  load, 
the  wires  on  the  lower  cross-bar  are  13'  6"  from  the  ground. 

Mr.  Shaw,  the  Reeve  of  the  Township,  was  called  by  the  plain- 
tiffs, and  he  states  that  putting  the  load  above  the  rack  at  6'  2" 
and  the  rack  at  3'  7"  from  the  ground,  the  height  of  the  top 
of  the  load  would  be  9'  9",  leaving  headway  of  3'  9"  below  the  wire. 
The  witness  Hird,  who  was  on  the  load,  stated  that  the  load 
was  a foot  above  the  ladder.  John  Magill,  brother  of  the  deceased, 
gave  also  3'  9"  for  the  height  of  the  rack  above  the  ground,  but 
he  was  mistaken,  I think,  in  the  height  of  the  load,  as  he  took  the 
measurements  from  figures  in  some  book,  placing  the  load  at  9' 
.9";  evidently  a mistake,  probably  meaning  that  the  height  of  the 
top  of  the  load  from  the  ground  was  9'  9",  which  would  correspond 
with  the  evidence  of  Shaw.  The  ladder  was  5'  2"  or  3";  and,  if 
Hird  was  right,  the  height  of  the  load  above  the  rack  would  thus 
be  6'  2";  so  that  all  the  witnesses  agree  that  the  top  of  the  load 

I was  within  3'  9 " of  the  wires.  It  was  pointed  out  that  a man  stand- 
ing in  the  load  would  sink  somewhat  in  the  hay.  The  evidence 
still  shews  that  in  coming  under  the  wire  the  driver  standing  would 
have  to  stoop  or  sit  down. 

It  is  thus  clearly  established  that  the  telephone  wires  offered 
an  obstruction  for  loaded  waggons  to  pass  under  with  the  driver 
standing  on  an  ordinary  load,  and  so  an  obstruction  to  the  legiti- 
mate use  of  the  highway. 

In  January,  1909,  the  Municipal  Corporation  of  the  Township 
of  Moore  (herein  called  the  “ township”)  entered  into  an  agree- 
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merit  (see  minute-book,  p.  143)  with  the  Brigden  Rural  Telephone 
Company  Limited  (herein  called  the  “ company ”),  reciting: — 

That  the  company  do  request  the  township  to  grant  them 
the  privilege  of  erecting  or  constructing  a telephone  line  along  the 
highways  of  the  township  and  under  and  subject  to  any  by-law  of  the 
corporation.  It  further  recites  that  the  township  passed  a by- 
law, No.  3,  1909,  granting  the  company  certain  rights  and  privileges 
for  the  erection  and  maintenance  of  a telephone  line. 

The  agreement  then  provides  that  the  company  accept  the 
by-law  and  will  conform  thereto. 

The  principal  provisions  of  the  by-law  are: — 

1.  The  company  is  authorised  to  complete  and  operate  a tele- 
phone line  in  the  township  on  the  highway. 

2.  That  the  telephone  poles  shall  in  every  case  be  planted  on 
the  sides  of  the  highway,  and  at  such  places  thereon  as  the  coun- 
cil shall  locate,  and  in  no  case  on  the  graded  or  travelled  portions 
of  said  highway. 

3.  That,  where  the  said  telephone  wire  crosses  the  public 
highways,  it  shall  be  at  least  20  feet  clear  of  the  travelled  portion 
of  the  highway  at  that  point,  and  in  no  case  shall  the  poles  or 
wires  be  erected  or  strung  so  as  to  interfere  with  the  proper  use 
of  the  highway,  and  shall  be  erected,  kept,  and  maintained  in 
an  efficient  manner,  to  the  entire  satisfaction  of  the  said 
municipal  council. 

5.  That  the  said  company,  in  erecting  or  repairing  any  of  the 
said  telephone  lines,  shall  not  unnecessarily  obstruct  or  injure  any 
ditch  or  highway  or  public  place;  and,  immediately  after  such  line 
is  erected  or  repaired,  shall  restore  such  ditch,  highway,  or  public 
place  to  its  former  condition,  and  so  maintain  the  same,  to  the 
satisfaction  of  the  municipal  council. 

8.  That  the  said  company  shall  indemnify  the  said  township 
from  all  loss,  costs,  damages,  and  expense  of  any  kind  which  .may 
be  incurred  in  consequence  of  any  litigation  in  connection  with 
anything  done  or  permitted  under  the  provisions  of  this  by-law, 
or  in  consequence  of  the  passing  thereof,  or  in  consequence  of  the 
construction  or  operation  or  existence  of  the  company’s  lines 
within  the  said  corporation. 

10.  The  by-law  is  not  to  take  effect  until  accepted  by  an  agree- 
ment between  the  parties,  which  agreement  was  duly  entered  into 
by  the  parties. 
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In  February,  1912,  upon  the  petition  of  some  200  ratepayers, 
asking  that  the  council  take  steps  to  institute  a municipal  telephone 
system,  the  council  entered  into  negotiations  to  purchase  the 
Brigden  Rural  Telephone  Company  Limited;  and,  in  the  April 
following,  the  petition  was  entertained,  and  the  by-law  No.  5 was 
passed.  It  provides : — 

1.  “That  a local  telephone  system  in  the  said  township  of 
Moore,  to  be  known  as  the  “Moore  Telephone  System,”  be  and 
the  same  is  hereby  established,  and  all  works  and  property  ac- 
quired, erected,  or  used  in  connection  therewith,  shall  be  vested 
in  the  Municipal  Corporation  of  the  Township  of  Moore  in  trust 
for  the  subscribers. 

2.  “The  cost  of  establishing  and  maintaining- the  said  system 
shall  be  defrayed  by  special  rate  to  be  levied  upon  the  subscribers, 
and  such  rate  may  be  collected  by  action  as  an  ordinary  debt 
against  the  persons  liable  therefor,  or  may  be  added  to  the  col- 
lector’s roll  of  taxes  due  from  them,  and  may  be  collected  in  the 
same  manner  as  other  taxes.” 

. The  history  of  the  road  is  as  follows 

In  1908,  certain  persons  applied  to  the  council  for  permission 
to  erect  telephone  poles  along  certain  highways  in  the  township, 
which  request  was  granted,  subject  to  an  agreement  to  be  entered 
into  between  the  council  and  the  telephone  company,  when  the 
roads  will  be  defined  (see  p.  12  of  the  minute-book  of  the  town- 
ship). It  provides  the  sum  of  $18,200  for  the  purchase  of  the 
Brigden  Rural  Telephone  Company  Limited  system  and  the 
plant  and  appliances  thereof,  and  authorises  debentures  of  the 
township  for  the  purchase  of  these  and  other  lines,  to  be  extended 
over  ten  years. 

Under  an  agreement  (exhibit  9)  dated  the  17th  April,  1912, 
between  the  township  corporation  and  the  Brigden  Rural 
Telephone  Company  Limited,  the  township  corporation  pur- 
chased the  telephone  system  known  as  “the  Brigden  Rural 
Telephone  Company”  for  $16  per  share.  They  assumed  all  the 
assets  and  liabilities  of  the  said  company  and  undertook  to  pay  a 
dividend  on  the  stock  issued,  at  10  per  cent,  per  annum,  at  the 
time  of  the  transfer.  The  contract  was  subject  to  the  approval 
of  the  shareholders,  which  approval  was  obtained. 

An  order  (exhibit  10)  of  the  Ontario  Railway  and  Municipal 
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Board  approving  of  the  purchase  was  made  on  the  21st  October, 
1912,  after  an  examination  of  the  road  by  the  Board’s  expert, 
whose  fees  and  expenses  the  township  corporation  paid.  After 
the  purchase,  the  township  corporation  took  over  the  telephone 
system,  and  continued  to  operate  the  same  until  the  present  year, 
when  a Commission  was  appointed  to  manage  the  same,  prior  to 
the  accident. 

The  first  statutory  powers  given  to  municipalities  was  in  1892, 
and  various  amendments  extending  the  powers  were  introduced 
from  time  to  time;  and,  by  6 Edw.  VII.  ch.  41,  these  powers  were 
extended  to  townships.  The  present  law  applicable  to  townships 
is  found  in  the  Ontario  Telephone  Act,  R.S.O.  1914,  ch.  188,  as 
amended  by  4 Geo.  V.  ch.  32;  5 Geo.  V.  ch.  33;  6 Geo.  V.  ch.  38; 

7 Geo.  V.  ch.  40. 

In  1908,  the  Local  Municipal  Telephone  Act,  8 Edw.  VII. 
ch.  49,  was  passed,  under  which  Act  the  defendant  the  Brigderi 
Rural  Telephone  Company  Limited  obtained  permission  to  erect 
its  poles,  by  agreement  ,and  by-law  already  referred  to. 

Part  I.  of  the  Ontario  Telephone  Act,  R.S.O.  1914,  ch.  188, 
deals  with  the  general  powers  of  municipal  corporations. 
Section  3 (1)  declares  that  the  corporation  of  every  municipality 
may  carry  on  a telephone  business;  sub-sec.  (2),  with  power  to 
acquire  or  expropriate  telephone  systems.  Section  4 gives  general 
powers  as  to  the  carrying  on  of  the  business.  Section  7 limits 
the  time  for  bringing  actions  for  anything  done  or  omitted  in  the 
carrying  on  of  such  business,  or  in  the  exercising  of  the  powers 
under  the  Act,  to  six  months  after  the  cause  of  action  rose.  Section 

8 authorises  the  council  to  grant  to  the  company  the  right  to  use 
highways. 

Part  II.  of  the  Act  provides  for  local  municipal  telephone 

systems. 

Section  15  provides  that  all  works  done  at  any  time  under  this 
Part  shall  be  deemed  to  be  works  done  by  the  initiating  muni- 
cipality, and  in  carrying  out  the  same,  and  in  the  construction, 
management,  maintenance,  control  and  extension  of  any  system 
established  under  this  Part  or  under  any  former  Act  the  initiating 
municipality  shall  have  and  may  exercise  all  or  any  of  the  powers 
conferred  upon  municipal  corporations  by  Part  I. 

Section  17  provides  for  the  issue  of  debentures  of  the  initiating 
corporation  or  municipality  to  pay  the  cost  of  the  work. 
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The  word  “ Board”  used  in  the  Act  means  (sec.  2 (a)  ) the 
Ontario  Railway  and  Municipal  Board,  to  which  important  mat- 
ters may  be  referred. 

Section  21  provides  that,  upon  a petition  of  the  majority  of 
the  subscribers,  the  council  shall  place  the  system  under  the 
supervision  of  a Board  of  three  Commissioners  who  shall  be 
responsible  for  the  construction,  maintenance,  and  operation  of 
the  system.  The  various  sub-sections  of  sec.  21  provide  for  the 
meeting  of  the  Board  of  Commissioners  and  the  transaction  of 
business.  Sub-section  (7),  added  by  7 Geo.  V.  ch.  40,  sec.  10, 
provides  that,  after  the  election  of  Commissioners  as  therein- 
before provided,  all  powers,  rights,  authorities  and  privileges  which 
are  by  the  Act  conferred  upon  the  initiating  municipality  and 
exercisable  by  the  council,  shall  be  exercised  by  the  Board  of 
Commissioners  and  not  by  the  council  of  the  initiating  muni- 
cipality. Sub-section  (8),  also  added  by  7 Geo.  V.  ch.  40,  sec.  10, 
declares  that  nothing  contained  in  this  section  shall  affect  the 
power  and  obligation  of  the  council  to  provide  from  time  to  time 
the  money  required  for  »the  establishment  and  maintenance  of 
any  system  or  any  extension  thereof,  and  the  treasurer  of  the 
municipality  shall,  upon  the  request  in  writing  of  the  Board  of 
Commissioners,  pay  over  any  money  so  provided. 

By  sec.  22,  the  Ontario  Railway  and  Municipal  Board  is 
authorised  to  superintend  the  carrying  out  of  Part  II.,  and  advise 
any  municipal  corporation  or  assessed  land-owners  in  the  establish- 
ment or  operation  of  any  works  authorised  by  the  Act. 

Paft  III.  of  the  Act  refers  to  the  regulation  of  telephone  com- 
panies and  systems,  and  defines  the  powers  of  the  Board.  Sec- 
tion 26  enacts  that  the  Board  may  prescribe  standard  conditions 
and  specifications  for  the  construction  and  equipment  of  all 
telephone  systems,  but  such  standard  conditions  and  speci- 
fications shall  not  apply  to  the  existing  plant  or  equipment  of  a 
telephone  system  in  course  of  construction,  or  operated  by  any 
company  prior  to  the  30th  June,  1911,  but  only  to  the  renewal 
or  replacement  thereof  whenever  such  renewal  or  replacement  may, 
in  the  opinion  of  the  Board,  become  necessary  as  a result  of  de- 
preciation or  obsolescence. 

It  was  urged  by  Mr.  Towers  that,  the  present  system  having 
. been  erected  prior  to  June,  1911,  sec.  26  has  no  application;  I 
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shall  refer  to  this  later.  Sub-section  5 of  sec.  26  authorises  the 
Board  to  make  examination  of  and  to  report  upon  existing  sys- 
tems, and  to  make  such  orders  for  the  maintenance  and  operation 
of  any  telephone  system  as  may  be  deemed  desirable  or  necessarj^ 
in  the  public  interest. 

Section  28  provides  for  the  erection  of  poles  and  wires  upon  the 
highway,  upon  such  terms  and  conditions  as  may  be  agreed  upon 
between  the  council  of  the  municipalty  and  the  company,  or  as 
shall  be  prescribed  by  the  Board  in  case  they  cannot  agree. 

The  Board  on  the  20th  April,  1914,  issued  specifications  fixing 
the  minimum  standard  requirements  for  the  construction  and 
equipment  of  telephone  systems  under  the  provisions  of  sec.  26 
of  the  Ontario  Telephone  Act.  They  provide  among  other  things : — • 

That  the  poles  shall  not  be  less  than  20  feet  in  length  and 

5 inches  in  diameter  at  the  top,  and  at  road-crossings  the  poles 
must  be  of  such  length  as  will  give  the  wires  a clearance  of  not 
less  than  20  feet  above  the  crown  of  the  road. 

A line  to  carry  one  6-pin  cross-arm  shall  consist  of  poles  not 
less  than  25  feet  in  length,  5 inches  in  diameter  at  the  top,  which 
will  be  sufficient  to  carry  three  metallic  circuits. 

A line  to  carry  one  10-pin  cross-arm  shall  consist  of  poles  not 
less  than  25  feet  in  length,  7 inches  in  diameter  at  the  top,  which 
will  be  sufficient  to  carry  five  metallic  circuits. 

All  lines  to  carry  more  than  one  cross-arm  shall  Consist  of 
poles  not  less  than  25  feet  in  length,  7 inches  in  diameter  at  the 
top. 

In  the  present  case,  the  poles  contained  two  cross-arihs  and 
were  20  feet  in  length,  with  4 inches  below  the  surface  of  the 
ground;  the  first  cross-bar  5 inches  below  the  top  of  the  pole  and 
the  second  cross-bar  22  inches  below  the  first.  This  would 
leave  about  13  feet  6 inches  above  the  ground,  at  the  centre 
of  the  gateway  in  question. 

It  was  said  by  the  poleman  of  this  system  that  25-foot  poles  were 
used  at  the  gateways  leading  into  farm-houses,  to  allow  sufficient 
room  for  loads  to  pass  in  and  out,  but  that  elsewhere  13  feet 

6 inches  was  the  common  height  of  the  poles  above  the  surface 
of  the  ground. 

The  specifications  further  provided  that  in  towns  and  villages 
and  at  road-crossings  no  wire  or  attachment  to  the  poles  should  be 
of  a less  height  than  20  feet  from  the  crown  of  the  road. 
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In  the  present  case,  the  crown  of  the  road  opposite  the  gate 
through  which  the  load  was  driven  was  1 foot  534  inches. 

The  specifications  further  provide  that  the  cross-arms  shall  be 
10  inches  from  the  top  of  the  pole,  and  the  second  cross-arm  not 
less  than  18  inches  below. 

It  was  urged  on  behalf  of  the  plaintiffs  that  sec.  26  and  the 
regulations  thereunder,  referring  to  poles,  cross-bars,  and  wires, 
were  applicable  to  the  present  case.  I do  not  think  they  do 
apply  in  so  far  as  the  original  plant  was  concerned.  This  con- 
sisted of  one  cross-arm  bar,  and  would  have  left  22  inches  additional 
to  the  3 feet  9 inches  between  the  wire  and  the  load,  making 
5 feet  9 inches,  which,  with  the  depression  caused  by  the  person 
standing  upon  the  load,  would,  according  to  the  evidence,  have 
made  a clear . headway  permitting  the  driver  to  stand  on  an 
ordinary  load  and  drive  without  stooping,  i.e.,  when  the  line  was 
first  erected. 

Charles  Capes,  one  of  the  linesmen  who  helped  to  put  up  this 
line,  states  that  the  upper  cross-bar,  with  the  wires  thereon,  was 
put  up  in  1908,  and  in  the  year  1911  the  lower  cross-bar  and  wires 
were  put  up.  In  1917,  more  wires  were  added  to  the  lower  cross- 
bar, making  six  in  all. 

Section  15,  in  Part  II.,  provides  for  the  control  and  extension 
of  the  system,  established  under  Part  II.  or  under  any  former  Act. 
“Extension/’  under  clause  (j),  added  to  sec.  2 of  the  Act,  by  4 
Geo.  V.  ch.  32,  sec.  3,  means  and  includes  all  works  necessary  for 
the  purpose  of  furnishing  telephone  service  to  persons  who,  after 
the  passing  of  the  by-law  providing  for  the  establishment  of 
the  system,  may  sign  the  petition  praying  for  the  extension  of 
the  same. 

No  date,  as  far  as  I have  noted,  was  given  when  the  cross-bar 
was  put  on  in  1911.  It  would  appear  that,  at  the  time  the  line 
was  put  up  in  1908,  no  obstruction  was  caused  in  passing  in  and 
out  of  this  gateway;  that,  if  the  lower  cross-bar  was  put  on  after 
the  30th  June,  1911,  and  the  wires  placed  thereon,  it  would  be  an 
erection  upon  a pole  20  feet  in  height  instead  of  25  feet,  contrary 
to  the  standard  specifications  above  referred  to,  which  provide 
that  all  lines  to  carry  more  than  one  cross-arm  shall  consist  of 
poles  jiot  less  than  25  feet  in  length. 

If  this  erection  took  place  prior  to  the  30th  June,  1911,  then  I 
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find  as  a fact  that  it  was  an  obstruction  and  shewed  negligence 
and  want  of  reasonable  and  proper  care  in  its  construction.  That 
the  men  in  charge  of  this  line,  passing  the  premises  in  question, 
were  aware  of  the  height  necessary  to  enable  an  ordinary  load  with 
the  driver  standing  thereon  to  pass  under,  is  evidenced  by  the 
fact  that  they  made  provision  by  using  poles  25  feet  in  length 
in  all  entrances  to  farm-houses  and  premises.  As  to  whether  or 
not  competent  persons  were  engaged  to  erect  the  line,  very  little 
evidence  was  given,  and  it  was  not  established  in  the  affirmative 
that  skilled  and  competent  persons  were  engaged  for  that  purpose. 

Two  witnesses  were  called:  Charles  Capes,  who  apparently 
commenced  work  of  this  kind  when  the  line  was  put  up;  and 
Edward  Nickel,  who  had  been  a linesman  since  1911 ; but  there  was 
no  evidence  that  either  of  them  had  previous  experience,  know- 
ledge, or  skill  in  that  kind  of  work. 

Does  the  fact,  then,  that  the  line  was  erected  ^nd  continued 
under  statutory  authority  disentitle  the  plaintiffs  to  succeed 
if  the  line  in  fact  created  an  obstruction  and  amounted  to  a 
nuisance  and  was  the  proximate  cause  of  the  accident? 

Mr.  Towers,  who  presented  the  case  on  behalf  of  his  client 
with  exceptional  care  and  ability,  referred  to  a number  of  cases, 
and  referred  particularly  to  Roberts  v.  Bell  Telephone  Co.  and 
Western  Counties  Electric  Co.  (1913),  4 O.W.N.  1099.  This 
case  was  settled  between  the  plaintiff  and  the  Bell  Telephone 
Company,  without  prejudice  to  the  plaintiff’s  claim  against  the 
Western  Counties  Electric  Company.  Middleton,  J.,  says  (pp. 
1100,  1101):  “I  find  as  a fact  that  the  electric  company  . . . 

did  not  take  adequate  precautions  ...  to  prevent  the 
increase  of  the  sag  in  their  wire,  and  that  they  did  not  inspect  the 
wire,  or  they  would  have  discovered  the  contact  . . . It  is 

contended  on  behalf  of  these  defendants  that,  however  short  of 
perfection  their  construction  may  have  been,  and  however  negli- 
gent their  inspection  may  have  been,  they  had  no  duty  to  the 
telephone  company  or  its  employees  to  protect  the  wire  improperly 
placed  by  the  telephone  company  in  a dangerous  position;  and  that 
the  accident  being  in  truth  caused  by  the  negligence  of  the  tele- 
phone company,  in  placing  its  wires  in  undue  proximity  to  the 
electric  wires,  neither  the  telephone  company  nor  its  employee  is 
entitled  to  recover.”  The  learned  Judge  felt  compelled  to  give 
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effect  to  this  contention.  He  took  the  view  that  the  construction 
which  permitted  the  wires  to  sag  to  the  extent  they  did  did  not 
amount  to  negligence;  that  negligence  must  be  founded  upon  a 
breach  of  duty;  and,  when  these  wires  were  placed  upon  poles  29 
feet  above  the  highway,  no  wires  being  then  under  them,  he  did 
not  think  that  there  was  any  duty  owing  to  the  telephone  company 
calling  for  such  stability  of  construction  as  to  prevent  what  was, 
after  all,  a very  slight  increase  in  the  sag  of  the  wire.  He  further 
found  that  there  was  no  duty  to  inspect  the  wires  periodically  for 
the  purpose  of  seeing  that  other  wires  had  not  been  improperly 
placed  in  undue  proximity. 

There  is  an  obvious  distinction,  I think,  between  the  Roberts 
case  and  the  present  one.  In  the  present  case,  the  duty  arises  in 
reference  to  a highway.  The  owners  of  lands  adjoining  the 
highway  have  a right  to  reach  it  from  any  part  of  their  lands 
which  is  contiguous  thereto,  and,  for  any  reasonable  or  necessary 
purpose,  have  the  right  to  pass  over  any  part  of  it.  There  is 
therefore  a duty,  in  the  case  of  construction  of  a telephone  line 
upon  or  along  the  same,  not  to  create  an  obstruction  or  nuisance 
that  would  interfere  with  such  right,  unless  specially  authorised 
or  permitted  by  statute  so  to  do.  And  any  want  of  ordinary 
care  in  the  construction  of  the  line  would  amount  to  such  inter- 
ference and  obstruction  as  a breach  of  duty  and  negligence  as 
against  the  owner  of  adjoining  lands. 

There  is  no  liability  in  consequence  of  the  erection  of  poles 
on  the  highway  authorised  by  the  Legislature,  unless  negligence 
is  shewn:  Eastern  and  South  African  Telegraph  Co.  Limited  v. 
Cape  Town  Tramways  Cos.,  [1902]  A.C.  381;  National  Telephone 
Co.  v.  Baker,  [1893]  2 Ch.  186.  These  cases  refer  to  the  escape 
of  electricity.  Fletcher  v.  Rylands  (1866),  L.R.  1 Ex.  265,  and 
Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  are  referred  to  in  them. 
In  the  Baker  case  it  was  held  that  where  a tramway  company, 
acting  under  a provisional  order  and  using  the  best  known  system 
of  electrical  traction,  caused  electrical  disturbances  in  the  wires 
of  a telephone  company  acting  under  license  from  the  Postmaster- 
General,  they  were  protected  from  liability  for  nuisance.  Keke- 
wich,  J.,  at  p.  203,  points  out  that  the  defendants  were  expressly 
authorised  to  use  electrical  power,  “and  the  Legislature  must  be 
taken  to  have  contemplated  it,  and  to  have  condoned  by  anticipa- 
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tion  any  mischief  arising  from  the  reasonable  use  of  such  power  . . . 
It  is  within  the  competence  of  the  Legislature  to  delegate  its 
authority;  and,  when  once  that  delegated  authority  has  been 
properly  exercised  by  the  agent  to  whom  it  is  entrusted,  the  sanc- 
tion is  that  of  the  Legislature  itself,  just  as  much  as  if  it  had  been 
expressed  in  the  first  instance  in  an  Act  of  Parliament.” 

This  authority  does  not  go  so  far  as  to  justify  the  construction 
of  a line  in  disregard  of  the  rights  of  the  adjoining  owners,  when 
ordinary  care  might  have  conserved  such  right ; does  not,  in  short, 
cover  the  case  of  negligence. 

In  Weir  v.  Hamilton  Street  R.W.  Co.  (1914),  32  O.L.R.  578,  22 
D.L.R.  155,  it  was  held  by  the  majority  of  the  Court  that  to  leave 
a pole  erected  in  such  a place  (as  described)  on  the  highway  un- 
lighted at  night  where  it  would  be  likely  to  afford  obstruction 
to  a passing  vehicle  is  to  create  a dangerous  nuisance;  and  the 
jury  may  well  consider  the  pole  an  obstruction  to  the  highway, 
and  so  leaving  it  an  act  of  negligence.  Hodgins,  J.A.,  points  out 
(pf.  593):  “It  is  not  consistent  with  our  theory  of  municipal 
government  to  hold  that  the  exercise  of  those  powers,  when 
exercised  bond  fide , can  be  controlled  or  interfered  with  by  the 
Courts”  and  (dissenting  from  the  majority  of  the  Court)  was  of 
opinion  that  there  should  be  a new  trial.  The  case  went  to  the 
Supreme  Court  of  Canada,  where  it  was  held,  reversing  the  judg- 
ment appealed  against,  that  the  location  of  the  poles  was  authorised 
by  the  Legislature  and  did  not  constitute  an  obstruction  of  the 
highway  amounting  to  a nuisance;  the  company  was,  therefore, 
not  liable  for  injury  resulting  from  an  automobile  while  driven  at 
night  coming  in  contact  with  the  pole:  Hamilton  Street  R.W.  Co. 
v.  Weir  (1915),  51  S.C.R.  506,  25  D.L.R.  346. 

These  cases,  I think,  are  distinguishable  from  the  present;  it 
is  not  contended  that  the  line  was  not  authorised  or  the  poles 
not  properly  placed,  but  that  ordinary  care  had  not  been  used  in 
protecting  a place  which,  for  many  years  and  at  the  time  the  line 
was  laid,  was  a place  of  exit  from  the  fields  upon  the  highway. 

I do  not  accept  the  evidence  of  one  of  the  polemen,  Charles 
Capes,  who  stated  that  there  was  a lane,  and  the  gate  was  30 
rods  east.  He  is  clearly  mistaken — this  gateway  , and  the  lane 
had  been  used  and  in  existence  long  prior  to  the  erection  of  the 
telephone  line. 
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The  right  of  access  of  the  owner  of  private  property  to  the 
highway  was  recognised  in  Rose  v.  Groves  (1843),  5 M.  & G. 
613;  and  in  Lyon  v.  Fishmongers'  Co.  (1876),  1 App.  Cas.  662;  and 
in  Fritz  v.  Hobson  (1880),  49  L.J.Ch.  321;  and  in  Thomas  v. 
Western  Union  Telegraph  Co.  (1888),  100  Mass.  156,  where  it  was 
held,  under  the  facts  in  that  case,  that  the  wire  offering  obstruction 
to  the  highway  was  in  itself  evidence  for  the  jury  on  the  issue  of 
negligence;  and  in  Ward  v.  Atlantic  and  Pacific  Telegraph  Co. 
(1877),  71  N.Y.  81,  it  was  held  that  a telegraph  company,  having 
the  right  to  place  its  line  in  the  streets  of  the  city,  is  not  liable 
for  an  injury  resulting  from  the  breaking  of  one  of  the  posts 
supporting  the  line,  save  upon  proof  of  culpable  negligence. 
The  company  is  bound  to  use  reasonable  care  in  the  construction 
and  maintenance  of  its  line. 

Of  course  the  evidence  must  connect  the  negligence  proven 
with  the  accident:  Wakelin  v.  London  and  South  Western  R.  W. 
Co.  (1886),  12  App.  Cas.  41;  Dominion  Cartridge  Co.  v.  McArthur 
(1901),  31  S.C.R.  392,  reversed  by  the  Privy  Council,  McArthur 
v.  Dominion  Cartridge  Co.,  [1905]  A.C.  72.  This  was  a case  between 
employer  and  employee,  but  is  useful  as  to  the  law  tracing  the 
connection  between  negligence  and  the  accident. 

In  Thompson  v.  Bradford  Corporation  and  Tinsley,  [1915] 
3 K.B.  13,  the  corporation,  under  powers  conferred  upon  them 
by  a local  Act,  determined  to  widen  the  highway  by 
setting  back  the  kerbstone  and  throwing  the  causeway  into  the 
road.  On  the  edge  of  the  causeway  nearest  the  road  there  was  a 
telegraph  pole,  which  it  was  necessary  to  remove,  and  the  cor- 
poration wrote  to  the  Post  Office  authorities  asking  them  to  set 
back  the  pole  to  the  improved  street  line.  The  Post  Office 
accordingly  had  the  pole  removed  and  the  hole  filled  in.  Shortly 
afterwards  the  corporation  threw  the  road  open  for  traffic.  A 
steam  waggon  passing  along  the  highway,  one  of  its  wheels  sank 
into  the  hole,  and  the  waggon  was  damaged.  In  an  action 
brought  by  the  plaintiff  against  the  corporation  and  the  Post 
Office  authorities,  it  was  held  that  the  defendants  the  corpora- 
tion were  liable  upon  the  ground  that  they  were  altering  the 
character  of  the  old  road,  and  their  duty  was  to  make  it  reasonably 
safe  for  traffic;  the  Post  Office  authorities  upon  the  ground  that, 
29 — 41  o.l.r. 
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having  done,  perhaps  voluntarily,  a piece  of  work,  they  did  it 
negligently.  It  was  held,  further,  that  the  Telegraph  Act  of 
1863  did  not  take  away  any  responsibility  which  the  corporation 
might  be  under  independently  of  it.  Bailhache,  J.,  says  (p.  22): 
“If  a person  does  a piece  of  work  negligently,  although  he  need 
not  have  done  it  at  all,  he  is  liable  for  the  consequences  of  his 
negligence.  If  he  undertakes  to  do  it  he  must  do  it  with  reasonable 
care,  and  the  Post  Office  authorities  appear  to  have  neglected 
their  duty  in  that  respect,  and  on  that  simple  ground,  apart  from 
statute,  it  seems  to  me  they  are  liable.’ ’ 

It  comes  within  the  principle  of  Connell  v.  Town  of  Prescott 
(1892),  20  A.R.  49,  affirmed  in  Town  of  Prescott  v.  Connell  (1893), 
22  S.C.R.  147,  and  cases  there  cited.  The  general  rule  of  law 
is  that  whoever  does  an  illegal  or  wrongful  act  is  answerable  for 
all  the  consequences  that  ensue  in  the  ordinary  and  natural  course 
of  events,  though  these  consequences  be  immediately  and  directly 
brought  about  by  the  intervening  agency  of  others,  provided  that 
the  intervening  agents  were  set  in  motion  by  the  primary  wrong- 
doer, or  provided  that  their  acts  causing  the  damage  were  the 
necessary  or  legal  and  natural  consequence  of  the  original  wrong- 
ful Act. 

The  Connell  case  was  followed  in  Ferguson  v.  Township  of 
Southwold  (1895),  27  O.R.  66,  where  it  was  held  that  anything 
which  exists  or  is  allowed  to  remain  above  a highway,  interfering 
with  its  ordinary  and  reasonable  use,  constitutes  want  of  repair 
and  a breach  of  duty  on  the  part  of  the  municipality  having 
jurisdiction  over  the  highway.  A branch  of  a tree  growing  by  the 
side  of  a highway,  to  the  knowledge  of  the  defendants,  extended 
over  the  line  of  travel  at  a height  of  11  feet.  The  plaintiff,  in 
endeavouring  to  pass  under  the  branch,  on  the  top  of  a load  of 
hay,  was  brushed  off  by  it  and  injured:  Held,  that  the  jury  having 
found  the  highway  was  out  of  repair,  the  defendants  were  liable. 
Embler  v.  Town  of  Wallkill  (1890),  57  Hun  (64  N.Y.S.C.)  384,  j 
is  specially  referred  to.  In  that  case  the  branches  of  a tree  hung 
over  the  travelled  portion  of  the  road  so  low  as  to  leave  a space 
insufficient  for  the  passage  of  a load  of  hay,  and  that  condition 
had  existed  for  more  than  ten  years.  Ferguson,  J.  (27  O.R. 
at  p.  71),  quotes  the  language  of  the  Judge,  who  said:  “Those 
facts  presented  a case  of  inexcusable  negligence,  and  there  is  no 
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principle  whi’ch  will  exonerate  the  town  from  the  liability  resulting 
therefrom.”  As  to  contributory  negligence,  the  learned  Judge 
(Ferguson,  J.)  said  (p.  73):  “The  plaintiff  . . . was  not 

called  upon  to  do  the  very  best  and  wisest  thing.”  Meredith, 
J.,  said:  “Nor  was  it  contended  . . . that  there  is  no  lia- 

bility in  respect  of  a nuisance  because  of  its  being  overhead, 
instead  of,  as  usual,  under-foot.  If  there  were  ...  I would 
unhesitatingly  express  my  entire  concurrence  in  the  learned  trial 
Judge’s  view  of  the  question  as  expressed  in  his  charge  to  the 
jury.”  • Robertson,  J.,  concurred. 

I think  that  the  position  of  the  wires  causing  the  deceased 
to  stoop  or  crouch  down  in  passing  under  them  was  the  proximate 
cause  of  the  horses  getting  from  under  that  control  which  was 
necessary  to  secure  the  safe  passage  of  the  load.  It  is  a case  of  a 
man  acting  as  a reasonable  man  would  rationally  do  under  the 
circumstances,  and  the  chain  of  cause  and  effect  is  continuous. 
The  wires  being  where  they  are,  the  man  is  compelled  to  stoop; 
in  doing  so,  he  loses  control  of  the  horses;  the  horses,  moving  to  a 
trot,  cause  the  load  to  oscillate  sufficiently  to  upset  the  waggon, 
thereby  throwing  off  the  deceased  and  causing  his  death. 

The  latest  statement  of  the  law  in  respect  to  highways  is  found 
in  Papworth  v.  Batersea  Corporation,  [1916]  1 K.B.  583,  where 
Pickford,  L.J.,  at  p.  590,  quotes  Lush,  J.,  in  McClelland  v.  Man- 
chester Corporation,  [1912]  1 K.B.  118,  129,  131:  “It  is  no  doubt 
true  that  when  a road  is  dedicated  as  a highway  the  public,  or 
the  road  authority,  if  they  accept  it,  take  it  as  it  is  with  all  its 
defects.  But  if  a road  authority  undertake  a duty  with  regard 
to  it,  and  make  it  up,  and  open  it  to  the  public  as  a made-up 
street,  they  must,  in  my  opinion,  exercise  due  care  and  have  due 
regard  to  the  safety  of  those  who  will  use  it.  It  is,  I think,  clear 
law  that  when  a local  authority  undertakes  and  performs  a duty, 
whether  they  are  bound  by  statute  to  do  so  or  whether  they  have 
an  option  to  perform  it  or  leave  it  unperformed,  however  it  arises, 
they  are  bound  to  exercise  proper  and  reasonable  care  in  its 
performance,  and  that  there  is  no  difference  in  this  respect  between 
a public  body  and  a private  individual  who  does  an  act  which  if 
carelessly  done  may  cause  injury  to  others.” 

In  Bell  Telephone  Co.  v.  City  of  Chatham  (1900),  31  S.C.R. 
61,  it  was  held  that  a person  driving  on  a public  highway  who 
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sustains  injury  to  his  person  and  property  by  the  carriage  coming 
in  contact  with  a telephone  pole  lawfully  placed  there,  cannot 
maintain  an  action  for  damages  if  it  clearly  appears  that  his  horses 
were  running  away  and  that  their  violent,  uncontrollable  speed 
was  the  proximate  cause  of  the  accident.  That  case  is  clearly 
distinguishable  from  the  present  case.  Uncontrollable  speed  was 
caused  by  losing  control  of  the  horses  in  consequence  of  the  wire 
being  too  low;  it  is  the  converse  of  the  Chatham  case.  This  case 
is  also  referred  to  in  Meredith  & Wilkinson’s  Canadian  Municipal 
Manual,  1917,  p.  628,  where  Dillon  on  Corporations,  5t*h  ed., 
sec.  1712,  is  quoted: — 

“ Default . The  ground  of  the  action  is  either  positive  mis- 
feasance on  the  part  of  the  corporation,  its  officers  or  servants, 
or  by  others  under  its  authority  in  doing  acts  which  cause  the 
streets  to  be  out  of  repair,  in  which  case  no  other  notice  to  the 
corporation  of  the  condition  of  the  street  is  essential  to  its  lia- 
bility, or  the  ground  of  action  is  the  neglect  of  the  corporation  to 
put  the  streets  in  repair  or  to  remove  obstructions  therefrom,  or 
to  remedy  causes  of  danger  occasioned  by  the  wrongful  acts  of 
others,  in  which  cases  notice  of  the  condition  of  the  street  or  what 
is  equivalent  to  notice  is  necessary  ...  to  give  the  person 
injured  a right  of  action  against  the  corporation. 

“The  1 equivalent  to  notice’  referred  to  is  notice  of  Tacts  from 
which  notice  . . . may  reasonably  be  inferred  or  proof  of 

circumstances  from  which  it  appears  the  defect  ought  to  have  been 
known  and  remedied  by  it:’  ib.}  sec.  1717.” 

The  learnedt authors  then  remark:  “This  is  the  view  as  to 
the  liability  of  corporations  under  the  Municipal  Acts  which  has 
been  uniformly  adopted  by  the  Courts  of  Ontario,  and  when 
actions  were  tried  with  a jury,  the  instructions  to  the  jury  were 
always  given  in  accordance  with  it.” 

I find  that,  having  regard  to  the  facts  in  this  case,  herein- 
before stated,  the  township  corporation  had  .notice  of  the  obstruc- 
tion in  question.  I further  find  that  the  notice  of  action  was 
proven,  and  that  the  deceased  was  not  guilty  of  contributory 
negligence. 

The  evidence  was  not  very  full,  but  there  was  some  evidence 
that  the  township  corporation  had  purchased  the  stock  of  the 
Brigden  Rural  Telephone  Company  Limited:  the  township  cor- 
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poration  had,  at  all  events,  purchased  the  entire  assets  of  the 
company.  It  was  urged  on  behalf  of  the  defendant  association 
and  of  the  Brigden  Telephone  Company  that  they  were  not 
necessarily  parties  to  this  action,  and  that  the  action  should  be 
dismissed  as  against  them  with  costs.  As  a matter  of  fact,  the 
association  has  no  legal  entity  separately  from  the  township 
corporation.  The  Brigden  Rural  Telephone  Company  Limited 
transferred  all  its  interests  to  the  township  corporation.  Since 
1912,  the  township  corporation  has  held  and  still  holds  the  system 
of  telephones  within  the  township,  as  trustee  under  the  Act; 
and  the  Commission  authorised  by  the  statute  to  manage  it  is 
so  related  and  identified  with  the  township  as  a corporation,  that 
it  has  in  fact  no  separate  legal  entity.  From  the  inception  of 
telephone  systems  in  municipalities,  they  have  been  identified 
with  the  municipal  corporations ; and,  if  the  township  corporation 
is  liable  in  this  case,  the  question  of  being  indemnified  by  the 
subscribers  to  the  telephone  system  can  be  worked  out  under  the 
provisions  of  the  statute.  In  the  present  form  of  the  case  as  to 
parties  and  pleadings,  a judgment  for  relief  over  cannot  be  made 
effective.  There  would  have  to  be  a rate  levied  to  provide  the 
amount  to  cover  the  damages,  as  provided  by  statute.  I do  not 
think  it  necessary  formally  to  dismiss  the  action  against  the 
telephone  association  or  the  Brigden  Rural  Telephone  Company. 

The  evidence  was  rather  meagre  as  to  damages.  The  age  of 
the  male  plaintiff  is  71  and  of  the  female  plaintiff  59.  No  evi- 
dence was  given  as  to  the  prospects  of  life.  The  husband  was 
said  to  be  in  poor  health.  The  wife  appeared  to  be  strong  and  in 
good  health  for  her  age.  The  deceased  was  living  at  home  and 
working  upon  the  farm  without  wages.  There  is  no  evidence  one 
way  or  the  other  as  to  the  probability  of  marriage.  The  case  was 
left  quite  at  large  upon  the  bare  facts  of  his  remaining  at  home 
and  contributing  to  the  support  of  the  father  and  mother  by  his 
work.  It  was  said  that  wages  in  that  locality  were  now  $50  per 
month  and  board.  The  father  is  unable  to  do  much  work  on  the 
farm.  It  is  therefore  necessary  that  a man  should  be  hired  to 
take  his  place. 

I allow  $500  to  the  father  and  $1,000  to  the  mother,  $1,500 
in  all,  and  costs  of  action. 


Clute,  J. 
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Hogle  v.  Township  of  Ernesttown. 


Municipal  Corporations — Claim  against  Township  Corporation  for  Loss  of 

Sheep — Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch.  246,  secs. 

17,  18 — Tender  by  Council  of  Amount  of  Damage  Found  by  Valuer — 

Right  of  Action  for  Larger  Sum — Finding  of  Trial  Judge- — Appeal — Costs. 

The  plaintiff  applied  to  the  council  of  the  defendants,  a township  corporation, 
for  compensation  for  damage  sustained  by  him  by  reason  of  his  sheep 
having  been  killed,  injured,  or  worried  by  a dog,  the  owner  of  which  was 
unknown.  A valuer  appointed  by  the  defendants’  council  investigated  the 
injuries  and  reported  to  the  council  that  damage  had  been  done  to  the 
amount  of  $117.50  Before  this  action  was  brought,  the  defendants  tendered 
that  sum  to  the  plaintiff,  who  refused  to  accept  it.  The  plaintiff  sued  the 
defendants  for  $202.50,  which  he  alleged  to  be  the  true  amount  of  his  loss. 
The  defendants  paid  into  Court  $117.50  in  satisfaction  of  the’claim: — 

Held , that  the  action  was  properly  dismissed  by  the  trial  Judge. 

Sections  17  and  18  of  the  Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914, 
ch.  246  (sec.  18  as  amended  by  6 Geo.  V.  ch.  56,  sec.  3),  considered. 

Per  Meredith,  C.  J.C.P. A claimant  has  a right  of  action  to  compel  council 
and  valuer  to  comply  with  the  provisions  of  the  Act,  as  far  as  may  be  neces- 
sary to  give  effect  to  a valid  claim;  but  he  has  no  right  of  action  in  the 
nature  of  an  appeal  against  the  determination  of  the  council  or  the  valuation 
of  the  valuer.  The  judgment  appealed  against  was  right,  the  plaintiff  was 
properly  ordered  to  pay  the  costs  of  the  action;  and  should  also  pay  the 
costs  of  his  appeal. 

Per  Riddell,  J. : — -The  case  of  Re  Hogan  v.  Township  of  Tudor  (1915),  34 
O.L.R.  571,  was  not  like  this.  It  was  there  rightly  decided  that  there  is 
not  an  immediate  right  of  action  against  the  municipality  by  a person  whose 
sheep  have  been  injured.  But  where  the  valuer  has  found  the  amount  of 
the  damage,  and  a proper  claim  has  been  made,  an  action  will  lie  against  the 
municipality  if  the  sum  found  is  not  paid.  Whether  that  action  would  be 
a direct  action  for  damages  or  an  action  for  a mandamus,  it  was  not  necessary 
to  consider. 

Per  Lennox,  J. : — The  trial  Judge  found  that  the  damages  reported  by  the 
valuer  were  fair  and  should  not  be  increased.  That  finding  was  sufficient 
to  support  the  judgment;  and  it  was  unnecessary  to  express  any  opinion 
as  to  the  meaning  of  secs.  17  and  18. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Lennox  and  Addington  dismissing  the 
action  with  costs. 

The  plaintiff  in  his  statement  of  claim  alleged  that  on  or  about 
the  18th  September,  1916,  7 of  his  sheep  were  injured  or  killed 
and  20  of  them  worried,  while  in  an  enclosed  field,  part  of  his  farm, 
by  a dog,  the  owner  of  wJrich  was  not  known;  that  the  plaintiff 
thereby  sustained  damage  to  the  amount  of  $202.50;  that,  within 
three  months  after  the  18th  September,  1916,  to  wit,  on  the  25th 
September,  1916,  he  applied  to  the  council  of  the  defendants,  the 
Corporation  of  the  Township  of  Ernesttown,  for  compensation  for 
the  damage  sustained  by  him,  and  then  satisfied  the  council  that 
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he  had  made  diligent  search  and  inquiry  to  ascertain  the  owner 
or  keeper  of  the  dog,  and  that  he  could  not  be  found;  that  money 
was  collected  and  paid  to  the  defendants,,  under  the  provisions  of 
the  Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch.  246,  and 
amending  Acts,  during  1916,  and  the  same  constituted  a fund  for 
satisfying  such  damages  as  arose  in  1916  from  dogs  killing  or 
injuring  sheep  in  the  municipality,  and  the  amount  of  the  fund, 
supplemented  by  the  amount  collected  and  paid  to  the  defendants 
in  other  years  under  the  provisions  of  the  said  Act,  and  applied  to 
the  general  purposes  of  the  defendants,  exceeded  the  amount  of 
the  plaintiff’s  claim ; that  the  council  of  the  defendants  had  refused 
and  still  refused  to  award  the  plaintiff  for  compensation  a sum 
equal  to  the  amount  of  the  damage  sustained  by  him.  The 
plaintiff,  therefore,  claimed  $202.50. 

The  defendants,  in  their  statement  of  defence,  said  that,  with- 
out admitting  any  liability  to  the  plaintiff,  they  acquiesced  in  an 
application  of  the  plaintiff  made  by  him  to  the  council  that  a 
sheep- valuer  of  the  township  should  investigate  the  alleged 
injuries  to  the  plaintiff’s  sheep,  and  the  plaintiff  himself  chose  one 
Wright,  a sheep- valuer  appointed  by  the  defendants;  and  Wright, 
as  such  valuer,  at-  the  request  of  and  in  the  company  of  the  plain- 
tiff, did  investigate  the  inj  uries  alleged  to  have  been  caused  to  the 
plaintiff’s  sheep;  and,  with  the  knowledge  and  concurrence  of  the 
plaintiff,  Wright  reported  to  the  defendants  that  the  amount  of 
damage  done  to  the  plaintiff’s  sheep  wras  $130;  and  the  plaintiff 
admitted  that  the  damages  found  should  be  reduced  by  $12.50, 
being  the  amount  received  by  him  for  the  carcasses  of  the  injured 
sheep,  leaving  $117.50  as  the  amount  of  damages  sustained  by  the 
plaintiff;  and  the  defendants’  council  acted  upon  Wright’s  report 
in  attempting  to  adjust  the  claim  of  the  plaintiff,  and  tendered  to 
the  plaintiff,  before  action,  the  sum  of  $117.50  in  satisfaction  of 
his  claim,  but  the  plaintiff  refused  to  accept  it;  and  the  defendants 
brought  the  said  sum  into  Court,  without  admitting  any  legal 
liability,  etc. 

In  reply,  the  plaintiff  denied  that  he  acquiesced  in  Wright’s 

report. 

The  action  was  tried  by  Lavell,  Co.C.J.,  without  a jury. 
At  the  trial,  the  defendants  moved  for  a nonsuit;  and  the  learned 
Judge  granted  the  motion,  giving  reasons  as  follows: — 
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I cannot  distinguish  this  case  from  Re  Hogan  v.  Township  of 
Tudor  (1915),  34  O.L.R.  571,  where  it  was  held  that,  there  is  nothing 
in  the  Dog  Tax  and  Sheep  Protection  Act,  or  elsewhere,  to  create 
a liability  for  the  amount  of  damages  sustained  by  the  owner  of 
sheep  killed  or  worried  by  a dog  whose  owner  is  unknown.  I 
therefore  allow  the  motion  for  a nonsuit  made  by  the  defendants7 
counsel,  with  costs. 

In  the  event  of  an  appeal  being  taken,  and  it  being  found  that 
the  defendants  are  liable,  I find  that  the  damages  awarded  are 
fair,  and  should  not  be  increased,  as  claimed  by  the  plaintiff. 

The  sum  in  Court  may,  as  agreed  by  counsel  for  the  defendants, 
be  paid  over  to  the  plaintiff  after  he  has  satisfied  the  costs  of  the 
action,  or  may  be  applied  pro  tanto  on  such  costs,  if  he  so  prefers. 

The  appeal  was  on  the  following  grounds : — 

(1)  The  council  of  the  municipality  did  not  award  to  the 
plaintiff  for  compensation  a sum  equal  to  the  amount  of  damages 
sustained  by  him;  nor  did  the  treasurer  of  the  municipality  pay 
over  to  the  plaintiff  the  amount  which  should  have  been  so 
awarded,  as  provided  by  the  Dog  Tax  and  Sheep  Protection  Act, 
sec.  18  (1). 

(2)  The  judgment  of  the  trial  Judge  was  contrary  to  the  law 
and  the  evidence  and  the  weight  of  evidence. 

(3)  The  trial  Judge  was  in  error  in  finding  that  the  damages 
awarded  were  fair  and  should  not  be  increased. 

(4)  The  trial  Judge  was  in  error  in  holding  that  there  was  no 
liability  on  the  p^rt  of  the  municipality  for  the  amount  of  the 
damages  sustained  by  the  owner  of  sheep  killed  or  worried  by  a 
dog  whose  owner  is  unknown,  under  sec.  18  (1). 

Sections  17  and  18  of  the  Dog  Tax  and  Sheep  Protection  Act, 
R S.O.  1914,  ch.  246,  are  as  follows  (sec.  18  as  amended  by  6 Geo. 
V.  ch.  56,  sec.  3) : — 

17. — (1)  The  council  of  every  township,  town  or  village  may 
at  the  first  meeting  in  each  year  appoint  one  or  more  persons,  to  be 
known  as  sheep- valuers,  whose  duty  it  shall  be  to  inspect  the  injury 
done  to  sheep  by  dogs  in  cases  where  the  owner  of  the  dog  or  dogs 
committing  the  injury  cannot  be  found,  and  the  person  aggrieved 
intends  to  make  claim  for  compensation  from  the  council  of  the 
municipality. 
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(2)  The  sheep-valuer  shall  investigate  the  injury  within  forty- 
eight  hours  after  notice  thereof  is  given  to  him  and  shall  forthwith 
make  his  report  in  writing  to  the  clerk  of  the  municipality,  giving 
in  detail  the  extent  of  injuries  and  amount  of  damage  done,  and  the 
report  shall  be  acted  upon  by  the  council  in  adjusting  the  claim. 

18. — (1)  The  owner  of  any  sheep  killed  or  injured  by  any  dog, 
the  owner  of  which  is  not  known,  may  within  three  months  after 
killing  or  injury  apply  to  the  council  of  the  municipality  in  which 
such  sheep  was  so  killed  or  injured,  for  compensation  for  the 
injury;  and  if  the  council  is  satisfied  that  he  has  made  diligent 
search  and  inquiry  to  ascertain  the  owner  or  keeper  of  such  dog, 
and  that  he  cannot  be  found,  they  shall  award  to  the  aggrieved 
party  for  compensation  a sum  equal  to  the  amount  of  the  damage 
sustained  by  him ; and  the  treasurer  of  the  municipality  shall  pay 
over  to  him  the  amount  so  awarded. 

(2)  The  council  may,  before  determining,  examine  parties  and 
witnesses  under  oath,  which  may  be  administered  by  any  member 
of  the  council. 

October  12.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

Peter  White , K.C.,  for  the  appellant,  the  plaintiff. 

W.  S.  Herrington,  K.C.,  for  the  respondents,  the  defendants. 

Meredith,  C.J.C.P.  (at  the  conclusion  of  the  argument) : — 
Apart  from  the  provisions  of  the  enactment  in  question,  the  plain- 
tiff could  not  have  any  kind  of  valid  claim  upon  the  defendants 
for  any  kind  of  recompense  for  the  loss  he  sustained  through  the 
worrying  of  his  sheep  by  dogs. 

Any  such  right  which  he  may  have  is  a new  one,  created  and 
governed  by  that  legislation:  so  that,  unless  the  claim  made  in  this 
action  is  supported  by  that  enactment,  this  action  was  properly 
dismissed  at  the  trial,  and  this  appeal  must  be  dealt  with  in  the 
same  manner  now. 

The  enactment  provides  in  a comprehensive  manner  for  the 
adjustment  of  all  such  claims  as  that  in  question,  without  any 
kind  of  intervention  by  the  Courts.  The  municipal  council  only 
is  to  determine  whether  the  claim  is  a valid  one  under  the  Act,  and 
for  that  purpose  may  examine  parties  and  witnesses  under  oath; 
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and  the  council  may  appoint  one  or  more  valuers  who  is  or  are  to 
ascertain  the  extent  of  the  injury  done  and  the  amount  of  the  dam- 
age sustained  and  to  report  in  writing  to  the  council  his  or  their 
findings,  which  “ report  shall  be  acted  upon  by  the  council  in 
adjusting  the  claim ; ” and  the  only  ways  in  which,  before  the  recent 
amendment  of  the  enactment,  it  could  have  been  acted  upon  was 
in  ascertaining  the  amount  of  two-thirds  of  the  claimant’s  loss  as 
so  valued  and  by  payment  to  him  accordingly,  and  now,  as  the 
payment  is  to  be  the  whole  loss  instead  of  two-thirds,  by  payment 
only. 

Legislation  of  this  comprehensive  character  is  not  extra- 
ordinary. The  Assessment  Act  affords  an  instance:  see  Hislop  v. 
City  of  Stratford  (1917),  38  O.L.R.  470,  34  D.L.R.  31;  and  Foster  v. 
Township  of  St.  Joseph  (1917),  39  O.L.R.  114,  525,  37  D.L.R.  283; 
as  also  does  the  Ditches  and  Watercourses  Act:  Otto  v.  Roger  and 
Kelly  (1917),  39  O.L.R.  127,  40  O.L.R.  381,  35  D.L.R.  339,  38 
D.L.R.  668.  The  purpose  of  the  legislation,  to  prevent  the  open- 
ing of  a new  flood-gate  of  litigation,  is  evident  here,  as  it  was  in 
those  cases. 

The  trial  of  the  case  is  to  be  by  the  municipal  council  without 
appeal.  The  valuation  is  a simple  matter,  and  is  to  be  made  by 
official  valuers,  from  whose  report  no  appeal  is  given;  quite  in 
accord  with  the  rule  that  a valuation  is  final,  though  an  award  is 
not. 

A claimant  has  of  course  a right  of  action  to  compel  council  and 
valuer  to  comply  with  the  provisions  of  the  Act,  as  far  as  may  be 
necessary  to  give  effect  to  a valid  claim;  but  he  has  no  right  of 
action  in  the  nature  of  an  appeal  against  the  determination  of 
the  council  or  the  valuation  of  the  valuer;  and  so,  in  my  opinion, 
the  judgment  appealed  against  was  right;  and,  as  the  council  were 
always  ready  and  willing  to  pay  according  to  the  valuation,  and 
offered  to  do  so,  and  paid  the  money  into  Court  in  this  action, 
I am  also  of  opinion  that  the  question  of  costs  was  properly  dis- 
posed of  at  the  trial;  that  it  was  right  that  the  plaintiff  should  be 
ordered  to  pay  the  costs  of  the  action,  and  is  right  that  he  be 
ordered  to  pay  the  costs  of  this  appeal. 

Riddell,  J.: — The  case  of  Re  Hogan  v.  Township  of  Tudor, 
34  O.L.R.  571,  is  not  a case  like  this  at  all,  nor  is  it  to  be  taken  as 
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laying  down  the  principle  which  the  learned  Judge  seems  to  deduce 
from  it. 

Apparently  in  that  case  there  was  no  valuation  by  a valuer 
under  the  statute,  but  an  action  was  brought  by  the  person  against 
the  township  without  this  being  done.  The  learned  Chancellor 
was  quite  right  in  saying  that  there  is  not  an  immediate  right  of 
action  by  persons  merely  because  their  sheep  are  damaged.  If, 
however,  the  sheep- valuer  found  the  amount  of  the  damage,  and 
a proper  claim  had  been  made,  then  an  action  would  lie  against  the 
township  if  they  refused  to  pay  over  that  sum.  Whether  that 
action  would  be  a direct  action  for  damages  or  an  action  for  a 
mandamus,  it  is  not  necessary  here  to  consider. 

Lennox,  J.: — I agree  that  the  appeal  should  be  dismissed;  but 
at  present  I prefer  not  to  be  understood  as  expressing  any  opinion 
as  to  the  right  in  some  cases  of  questioning  the  amount  as  found 
by  the  valuers.  It  is  not  necessary  that  I should  consider  that 
point  in  this  case,  because  the  learned  Judge  says:  “In  the  event 
of  an  appeal  being  taken,  and  it  being  found  that  the  defendants 
are  liable,  I find  that  the  damages  awarded  are  fair,  and  should  not 
be  increased,  as  claimed  by  the  plaintiff.”  I take  it  that  the 
finding  cannot  be  readily  disturbed;  and,  if  that  finding  is  correct, 
the  questions  whether,  in  any  case,  there  can  be  a claim  beyond  the 
amount  settled  by  the  valuer,  and  whether  the  council,  on  the 
other  hand,  can  dispute  the  amount,  do  not  necessarily  arise  in 
this  case. 

I feel  that  it  would  be  unfortunate  if  the  statute  had  to  be 
construed  in  that  sense;  that  is,  that,  no  matter  what  happened, 
the  amount  found  by  the  valuer  is  final.  It  is  open  to  the  objection 
that  it  would  be  possible,  if  dishonesty  in  a municipal  council  is 
conceivable,  to  appoint  a man  who  would  in  all  cases  make  a 
ridiculously  low  valuation.  It  may  be  that  the  legislation  is  not 
clear,  or  that  it  requires  amendment ; but  all  that  I wish  to  say  at 
present  is,  that  I have  expressed  no  opinion  as  to  the  meaning  of 
the  sections. 

Rose,  J.,  agreed  that  the  appeal  should  be  dismissed. 
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Appeal  dismissed  with  costs. 
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Noble  v.  Township  of  Esquesing. 

Municipal  Corporations — Claim  against  Township  Corporation  for  Injury  to 
Sheep — Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch.  246,  secs. 
17,  18 — Action  under — Pleading — Statement  of  Claim — Cause  of  Action — 
Mandamus  to  Council — Award  of  Damages. 

By  the  Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch.  246,  secs.  17  and 
18,  the  latter  section  having  been  amended  by  6 Geo.  V.  ch.  56,  the  Legisla- 
ture has  given  jurisdiction,  not  to  the  Court,  but  to  municipal  councils,  to 
award  compensation  to  a person  whose  sheep  have  been  injured  by  a dog, 
the  owner  of  which  is  unknown;  and  the  owner  of  the  sheep  can  recover 
only  the  amount  which  the  council  awards.  Where  the  council  are  satisfied 
that  the  owner  “has  made  diligent  search  and  inquiry  to  ascertain  the  owner 
or  keeper  of  such  dog,  and  that  he  cannot  be  found,”  the  statute  imposes 
on  the  council  the  duty  of  awarding  to  the  plaintiff  for  compensation  a sum 
equal  to  the  amount  of  the  damage  sustained  by  him.  .Section  17(2) 
declares  that  the  report  of  the  sheep-valuer,  giving  in  detail  the  extent  of 
injuries  and  the  amount  of  damage  done, -“shall  be  acted  upon  by  the 
council  in  adjusting  the  claim.”  The  direction  to  the  council  to  award 
compensation  is  mandatory;  and,  where  the  council  have  not  obeyed  the 
statute,  they  may  by  mandamus  be  required  to  do  so. 

A statement  of  claim  by  which  it  was  alleged  that,  within  the  time  mentioned 
in  sec.  18,  the  plaintiff,  the  owner  of  sheep  injured  by  a dog,  applied  to  the 
council  of  the  defendants  for  compensation  and  satisfied  the  council  that 
he  had  made  diligent  search  and  inquiry  to  ascertain  the  owner  or  keeper  of 
the  dog  “without  result,”  was  held  sufficiently  to  state  a cause  of  action  for 
a mandamus  requiring  the  council  to  award  compensation. 

Re  Hogan  v.  Township  of  Tudor  (1915),  34  O.L.R.  571,  "explained  and  dis- 
tinguished. 

Motion  by  the  defendants,  the  Municipal  Corporation  of  the 
Township  of  Esquesing,  to  strike  out  the  statement  of  claim. 


November  29.  The  motion  was  heard  by  Mulock,  C.J.Ex., 
in  the  Weekly  Court,  Toronto. 

H.  S.  White,  for  the  defendants. 

J.  M.  Bullen,  for  the  plaintiff. 

December  24.  Mulock,  C.J.Ex.; — This  is  a motion  by  the 
defendants  to  strike  out  the  plaintiff’s  statement  of  claim,  on  the 
ground  that  it  discloses  no  cause  of  action.  The  action  is  brought 
under  the  Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch. 
246,  as  amended  by  6 Geo.  V.  ch.  56,  to  recover  the  value  of  sheep 
killed  by  dogs. 

In  his  prayer  for  relief  the  plaintiff  asks  for  payment  of  1835 
damages,  or  for  a mandamus  directing  the  defendants’  council 
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to  award  and  pay  to  him  the  amount  of  his  damages,  as  found  by 
the  valuer,  or  a mandamus  directing  the  defendants  to  award 
and  pay  to  the  plaintiff  the  amount  of  damages  sustained  by  him, 
as  provided  by  sec.  18  (as  amended)  of  the  Act,  or  for  a mandamus 
ordering  the  defendants  to  carry  out  the  provisions  of  the  Act. 

The  question  involved  in  this  motion  is,  whether  the  allega- 
tions contained  in  the  statement  of  claim  shew  the  plaintiff  to  be' 
entitled  to  any  of  the  reliefs  asked  for.  The  plaintiff  has  no  cause 
of  action  except  such  as  the  Act  gives  him.  Section  17  provides 
for  the  appointment  by  the  council  of  sheep-valuers,  and  declares 
that  it  shall  be  their  duty  “to  inspect  the  injury  done  to  sheep 
by  dogs  in  cases  where  the  owner  of  the  dog  or  dogs  committing 
the  injury  cannot  be  found,  and  the  person  aggrieved,  intends  to 
make  claim  for  compensation  from  the  council  of  the  munici- 
pality ;”  and  (2)  that  “the  sheep-valuer  shall  investigate  the 
injury  . . . and  shall  forthwith  make  his  report  in  writing 

to  the  clerk  of  the  municipality,  giving  in  detail  the  extent  of 
injuries  and  amount  of  damage  done,  and  the  report  shall  be  acted 
upon  by  the  council  in  adjusting  the  claim.” 

Section  18  (as  amended)  provides  that  the  owner  of  any  sheep 
killed  or  injured  by  dogs  may  apply  to  the  council  for  compensation; 
“and  if  the  council  is  satisfied  that  he  has  made  diligent  search 
and  inquiry  to  ascertain  the  owner  or  keeper  of  such  dog,  and  that 
he  cannot  be  found,  they  shall  award  to  the  aggrieved  party  for 
compensation  a sum  equal  to  the  amount  of  the  damage  sustained 
by  him;  and  the  treasurer  shall  pay  over  to  him  the  amount  so 
i awarded.” 

The  Act  also  declares  (sec.  18  (2))  that  “the  council  may, 
before  determining,  examine  parties  and  witnesses  under  oath.” 

The  defendants,  relying  on  Re  Hogan  v.  Township  of  Tudor 
(1915),  34  O.L.R.  571,  contend  that  the  plaintiff  has  no  cause  of 
action.  That  case  does  not  go  that  far,  but  decides  merely  that 
the  amount  of  damages  must  be  determined  in  manner  provided 
by  the  Act,  and  not  by  the  Court.  The  Legislature  has  given 
jurisdiction,  not  to  the  Courts,  but  to  the  municipal  council 
alone,  to  award  compensation,  and  the  plaintiff  can  recover  only 
the  amount  which  the  council  awards.  (In  saying  this  I do  not 
wish  to  be  understood  as  meaning  that  the  council  may  award 
an  amount  less  than  the  damage  sustained  by  the  plaintiff.) 
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The  statement  of  claim  does  not  allege  an  award;  and  there- 
fore the  plaintiff  has  not  stated  a case  which,  if  proved,  would 
entitle  him  to  judgment  for  the  sum  claimed  as  damages.  But, 
if  the  council  are  satisfied  that  the  plaintiff  “has  made  diligent 
search  and  inquiry  to  ascertain  the  owner  or  keeper  of  such  dog, 
and  that  he  cannot  be  found,”  then  the  statute  imposes  on  the 
' council  the  duty  of  awarding  to  the  plaintiff  for  compensation  a 
sum  equal  to  the  amount  of  the  darhage  sustained  by  him. 

The  plaintiff  in  his  statement  alleges  that,  within  the  time 
mentioned  in  sec.  18,  he  applied  to  the  council  for  compensation 
and  satisfied  the  council  that  he  had  made  diligent  search  and 
inquiry  to  ascertain  the  owner  or  keeper  of  the  dog  “without 
result.” 

Having  regard  to  the  context,  I think  the  words  “without 
result”  are  to  be  interpreted  as  meaning  that  “the  owner  or 
keeper  cannot  be  found.”  (It  would  be  better  pleading  if  the 
plaintiff  followed  the  words  of  the  statute,  and,  if  so  advised,  he 
may  so  amend  his  statement  of  claim.)  On  being  thus  satisfied, 
it  became  the  duty  of  the  council  to  award  for  compensation  to 
the  plaintiff  a sum  equal  to  the  amount  of  his  damage.  Further, 
sec.  17,  sub-sec.  (2),  declares  that  the  report  of  the  sheep-valuer, 
giving  in  detail  the  extent  of  injuries  done  and  the  amount  of 
damage  done,  “shall  be  acted  upon  by  the  council  in  adjusting 
the  claim.” 

The  direction  to  the  council  to  award  compensation  is  manda- 
tory; and  the  council,  not  having  obeyed  the  statute,  may  by 
mandamus  be  required  to  do  so,  and  to  that  extent  the  plaintiff 
is  entitled  to  relief;  and  therefore  this  motion  fails  and  is  dis- 
missed with  costs. 
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Taylor  v.  Davies. 


Dec.  26. 


Assignments  and  Preferences — Assignment  for  Benefit  of  Creditors — Appointment 
of  Inspectors — Assignments  and  Preferences  Act,  R.S.O.  1897,  ch.  147,  secs. 
17,  18,  20 — Meeting  of  Creditors — Resolution  Appointing  Inspectors  and 
Defining  Powers — Fiduciary  Position  of  Inspectors — Liability — Express  or 
Constructive  Trustees — Release  of  Equity  of  Redemption  by  Assignee  to  Mort- 
gagee Appointed  Inspector — “ Directions  with  Reference  to  Disposal  of 
Estate  ”■ — Action  to  Set  aside  Release  Brought  by  Creditor  after  Lapse  of  12 
Years — Knowledge  of  Creditor  Bringing  Action  of  Transaction  with  Assignee 
— Finding  of  Trial  Judge — Appeal — Limitations  Act,  R.S.O.  1914,  ch.  75 — 
Application  to  Constructive  Trustee — Secs.  2 (a),  5,  32,  47(2) — Retention  by 
Creditor  of  “ Security ” — Valuation  of  Security — Assignments  and  Prefer- 
ences Act,  sec.  20(4)— Operation  of  Transaction  between  Assignee  and  Mort- 
gagee-inspector— “ Authority  of  the  Creditors  ” — Effect  as  Regards  Fiduciary 
Position — Statutory  Procedure. 

The  judgment  of  Lennox,  J.,  39  O.L.R.  205,  was  reversed. 

Held,  that  D.,  the  mortgagee  of  land  which  was  part  of  the  estate  of  T.  Bros., 
who  on  the  14th  June,  1901,  made  an  assignment  to  the  defendant  C.  for  the 
benefit  of  creditors,  was  not,  by  virtue  of  the  Assignments  and  Preferences 
Act,  R.S.O.  1897,  ch.  147  (see  especially  secs.  17  and  18),  nor  of  the  terms 
of  the  resolution  of  the  creditors  appointing  him  one  of  the  inspectors  of  the 
estate — “with  power,  in  conjunction  with  the  assignee,  to  realise  upon  the 
assets  to  the  best  advantage” — constituted  an  express  trustee,  nor  was  he 
under  the  same  liability  as  an  express  trustee,  in  respect  of  the  equity  of 
redemption  conveyed  to  him  by  C.  on  the  10th  February,  1902.  D.  was 
at  most  a constructive  trustee;  and  the  claim  of  the  plaintiff,  made  in  an 
action  begun  in  July,  1914,  on  behalf  of  herself  and  all  other  creditors  of 
T.  Bros.,  to  set  aside  the  conveyance  to  D.,  was  barred  by  the  Limitations 
Act,  R.S.O.  1914,  ch.  75,  the  action  being  one  to  recover  land  within  the 
meaning  of  sec.  5 (see  sec.  2(a)),  and  there  being  no  “concealed  fraud”  within 
the  meaning  of  sec.  32.  Effect  of  sec.  47(2)  considered. 

Dictum  of  Moss,  C.  J.O.,  in  In  re  Canada  Woollen  Mills  Limited  (1905),  9 O.L.R. 
367,  368,  disapproved. 

j Segsworth  v.  Anderson  (1894-5),  21  A.R.  242,  24  S.C.R.  699,  distinguished. 

! Qucere,  per  Meredith,  C.J.O.,  whether  what  the  directors  did,  as  evidenced 
by  the  resolution,  was  to  give  “directions  with  reference  to  the  disposal  of 
the  estate,”  within  the  meaning  of  sec.  17  of  the  Assignments  and  Prefer- 
ences Act. 

Express  trusts  and  constructive  trusts  defined.  Remarks  thereon  and  refer- 
ence to  cases,  especially  Soar  v.  Ashwell,  [1893]  2 Q.B.  390. 

The  finding  of  the  trial  Judge  that  the  plaintiff’s  husband  always  believed  that 
D.  was  in  possession  as  mortgagee  could  not  stand.  Where  the  testimony 
of  a witness  deeply  interested  in  the  result  of  the  litigation  is  opposed  to  the 
only  inference  that  reasonably  can  be  drawn  from  undisputed  facts,  and 
there  is  no  corroboration  of  his  testimony,  but  it  is  contradicted  by  an  inde- 
pendent witness,  no  Court  is  justified  in  accepting  the  testimony  as  true; 
and,  if  a trial  Judge  accepts  it,  there  is  no  law  which  forbids  the  setting  aside 
of  his  finding  by  an  appellate  Court. 

I London  Election  Case  (1874),  24  U.C.C.P.  434,  applied. 

j Per  Meredith,  C.J.O.,  and  Ferguson,  J.A. : — What  took  place  with  regard 
to  D.’s  security,  followed  by  the  release  of  the  equity  of  redemption,  was  in 
substance  and  reality  a consent  to  the  retention  by  him  of  his  security  at 
$45,000,  within  the  meaning  of  sec.  20(4)  of  the  Assignments  and  Prefer- 
ences Act,  R.S.O.  1914,  ch.  147.  A strict  compliance  with  the  procedure 
prescribed  by  the  Act  as  to  the  claims  of  secured  creditors  is  not  essential 
to  establish  assent  to  the  retention  of  his  security  by  a creditor. 

I Bell  v.  Ross  (1885),  11  A.R.  458,  followed. 

30 — 41  O.L.R. 
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With  respect  to  his  claim  against  the  estate  and  his  rights  under  sec.  20(4),  D. 
was  entitled  to  deal  with  the  assignee  and  creditors  as  freely  as  if  he  had 
not  been  an  inspector;  in  that  respect  he  occupied  no  fiduciary  position  to- 
wards the  assignee  or  the  creditors;  and  any  fiduciary  position  he  occupied 
by  reason  of  his  appointment  was,  quoad  his  claim  and  proceedings  under 
sec.  20(4),  “in  abeyance.” 

Dictum  of  Maclennan,  J.A.,  in  Morrison  v.  Watts  (1892),  19  A-P-  622,  632, 
approved;  the  principle  of  the  decision  in  Boswell  v.  Coaks  (1883),  23  Ch.  D. 
302,  Coaks  v.  Boswell  (1886),  11  App.  Cas.  232,  applied;  and  Tennant  v. 
Trenchard  (1869),  L.R.  4 Ch.  537,  distinguished. 

The  effect  of  the  assignee  determining  not  to  take  over  the  security  was,  that 
D.  was  entitled  to  retain  the  property  upon  which  the  security  was  held, 
discharged  of  the  equity  of  redemption  of  the  assignee  or  any  other  person 
who  would  otherwise  be  entitled  to  redeem. 

The  “security”  upon  which  the  creditor  is  to  put  a specified  value  (sec.  20(4)) 
is  the  property  upon  which  the  debt  is  secured. 

Bell  v.  Ross,  supra,  applied  and  followed,  notwithstanding  that  the  language 
of  sec.  84  of  the  Insolvent  Act  of  Canada,  1875,  interpreted  in  that  case, 
differs  in  some  respects  from  the  language  of  sec.  20(4)  of  the  Assignments 
and  Preferences  Act,  R.S.O.  1897,  ch.  147. 

The  assignee’s  assent  to  the  retention  by  D.  of  his  security  was  given  “under 
the  authority  of  the  creditors,”  within  the  meaning  of  sec.  20(4).  No  formal 
action  or  resolution  was  necessary;  what  was  done  was  done  with  the  assent 
or  concurrence  of  the  creditors,  and  that  was  sufficient. 

Per  Magee  and  Hodgins,  JJ. A. : — Neither  the  statute  nor  the  resolution  had 
the  effect  of  vesting  any  estate  in  the  inspectors;  but  the  resolution  was  a 
giving  of  directions  with  reference  to  the  disposal  of  the  estate,  within  the 
meaning  of  sec.  17 — the  creditors  put  in  the  hands  of  the  inspectors  what- 
ever powers  they  might  have  exercised  under  the  statute  with  regard  to  the 
realisation  of  the  assets,  and  the  resolution  rendered  the  inspectors’  consent 
equivalent  to  that  of  the  creditors  in  the  disposition  of  the  assets  by  the 
assignee. 

D.  never  effectually  terminated  the  fiduciary  relationship  accepted  by  him 
when  he  entered  on  the  duties  of  inspector;  nor  could  it  fairly  be  said  that 
what  occurred  in  relation  to  his  claim  was  equivalent  to  a valuation  of  his 
security  under  the  statute,  with  the  results  flowing  therefrom. 

The  duty  which  the  inspectors  owed  the  creditors  was  inconsistent  with  the 
right  to  purchase  any  part  of  the  assets,  or  to  acquire  any  property  held  as 
security  pursuant  to  the  statutory  provisions  as  to  the  valuation  of  securities. 
The  position  which  D.  occupied,  based  upon  the  statute  and  upon  the 
resolution,  required  for  its  termination  a definite  notice  to  the  creditors  that 
he  no  longer  was  content  to  represent  them.  The  assignee  could  not  accept 
the  resignation  of  one  or  all  of  the  inspectors.  The  termination  of  the 
relationship  could  have  been  accomplished  by  an  application  to  the  Court 
or  by  the  communication  of  D.’s  decision  not  to  continue  as  inspector  to  a 
meeting  of  creditors  properly  called  to  accept  it  and  to  appoint  another 
in  his  place,  and  their  acceptance  of  it. 

Apart  from  the  difficulty  that  D.  did  not  bring  the  statutory  procedure  into 
play  by  valuing  his  security  in  his  claim,  the  right  to  retain  the  security  de- 
pended on  the  authority  of  the  creditors  (sec.  20(4)),  and  their  consent  was 
not  proved.  Negotiations  resulting  in  an  arrangement  for  a conveyance  of 
the  equity  of  redemption,  on  terms  which  permit  ranking  for  an  amount 
arrived  at  by  crediting  an  agreed  sum  upon  the  claim,  where  the  person 
acquiring  the  estate  holds  a fiduciary  position  to  the  creditors,  cannot  be 
treated  as  equivalent  to  the  statutory  procedure. 

Per  Ferguson,  J.A. : — If  D.  did,  by  assuming  the  office  of  inspector  under  the 
peculiar  wording  of  the  resolution,  enter  into  a confidential  relationship  with 
the  plaintiff,  he,  by  his  resignation  of  the  3rd  September,  1901,  in  the  cir- 
cumstances of  the  case,  terminated  that  relationship,  and  did  not  in  fact  act 
as  inspector  after  that  date ; he  did  not  at  that  time  possess  any  information 
in  reference  to  the  property  not  known  to  or  which  would  aid  the  assignee 
and  inspectors  or  creditors  in  arriving  at  a valuation;  $45,000  was  the  fair 
market  value  of  the  property;  and  the  plaintiff’s  action  failed  on  the  merits. 

Remarks  upon  the  form  and  effect  of  the  judgment  below  and  the  persons  to 
be  benefited  by  it. 
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Appeals  by  the  defendants  from  the  judgment  of  Lennox, 
J.,  39  O.L.R.  205. 

October  15,  16,  17,  18,  19,  29,  30,  31,  and  November  1.  The 
appeals  were  heard  by  Meredith,  C.J.O.,  Maclaren,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  M.  H.  Ludwig,  K.C.,  for  the  appel- 
lants the  executors  of  Robert  Davies,  argued  that  he  was  not  a 
purchaser  of  the  property  in  question,  of  which  he  was  a mort- 
gagee, but  held  the  position  of  a secured  creditor  of  the  insolvent 
estate,  in  respect  of  which  he  stood  in  no  fiduciary  relation.  Nor 
was  he  in  possession  of  any  special  knowledge  of  the  advantages 
or  possibilities  of  the  property  until  after  he  had  acquired  the 
equity  of  redemption  and  taken  possession  in  that  capacity. 
The  length  of  time,  more  than  ten  years,  during  which  he  had 
remained  in  possession  before  any  question  was  raised  as  to  his 
title — a fact  which  is  not  dealt  with  by  the  learned  trial  Judge — 
is  in  itself  a strong  reason  why  inferences  should  be  drawn  in  his 
favour  as  to  the  regularity  of  the  proceedings  under  which  his  title 
was  acquired.  The  defendant  Clarkson  as  assignee  received  all 
necessary  authority  from  the  creditors  of  the  insolvents  to  deal 
with  the  estate,  and  they  subsequently  approved  of  and  confirmed 
his  action.  The  inspectors  were  men  of  ability  and  high  reputa- 
tion, as  were  also  the  solicitors  who  acted  for  the  insolvent  estate 
before  and  after  the  assignment,  and  the  valuators,  Galley  and 
Stewart,  who  valued  the  property  at  $45,000.  Davies,  though 
appointed  an  inspector  at  a meeting  of  the  creditors  called  after 
the  assignment,  never  accepted  the  office  nor  acted  in  that  capa- 
city; he  resigned  the  office  in  July,  1901,  and  took  possession 
under  the  deed  of  February,  1902,  which  was  delivered  in  Sep- 
tember of  the  same  year.  Before  that  time  he  had  been  in 
possession  under  a lease,  which  was  made  to  him  after  the  assign- 
ment in  order  to  keep  the  business  as  a going  concern.  The  value 
placed  by  him  upon  the  property  in  valuing  his  security  was  a 
fair  one  in  the  circumstances,  and  the  trial  Judge  erred  in  his  view 
that  it  should  have  been  made  under  oath.  This  is  really  an 
action  for  a redemption,  brought  on  behalf  of  members  of  the 
Taylor  family,  and  not  for  the  benefit  of  the  body  of  creditors — 
the  action  is  not  properly  constituted.  There  are  important 
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differences  between  the  plaintiff’s  statements  made  at  the  trial 
and  her  depositions  at  an  earlier  date,  from  which  it  appears  that 
she  understood  that  Davies  assumed  to  own  the  property  and  deal 
with  it  in  his  own  right,  and  not  merely  as  a mortgagee.  Refer- 
ring to  the  position  of  Davies  as  an  inspector,  it  was  clear  that 
any  relation  of  this  sort  had  ceased  before  he  obtained  the  release 
of  the  equity.  The  Court  will  look  at  the  substance,  and  not  the 
form,  of  such  a transaction,  and  it  is  clear  that  it  was  recognised 
by  every  one  that  the  property  was  mortgaged  for  more  than  its 
value,  and  that  the  only  question  was  as  to  how  much  Davies 
should  rank  for,  after  taking  over  the  security.  The  Court  will 
not  be  astute  to  penalise  a secured  creditor.  They  referred  to 
Bell  v.  Ross  (1885),  11  A.R.  458.  Davies  was  never  an  inspector 
after  the  3rd  September,  1901,  and  the  meeting  of  the  18th  June, 
1902,  is  effective  the  shewing  the  assent  of  the  creditors  to  the  trans- 
action. [Meredith,  C.J.O.,  referred  to  Paterson  v.  Todd  (1865), 
24  U.C.R.  296,  as  to  the  effect  of  errors  or  defects  in  advertise- 
ments.] The  learned  trial  Judge  nowhere  finds  that  Davies  was 
chargeable  with  fraud — this  is  merely  hinted  at.  As  to  the  effect 
of  the  plaintiff’s  laches  and  delay,  reference  was  made  to  Watt  v. 
Assets  Co.,  [1905]  A.C.  317,  per  Halsbury,  L.C.,  at  pp.  329,  332. 
Faulds  v.  Harper  (1886),  11  S.C.R.  639,  is  very  different  from  the 
case  at  bar.  There  the  mortgagee  gave  up  his  position  as  mort- 
gagee, and  joined  in  a collusive  transaction  by  which  he  acquired 
the  property.  Here  there  was  a retention  of  the  property  by 
the  mortgagee,  not  a sale.  Fraud  is  not  found  specifically  by 
the  learned  trial  Judge,  and  the  cases  cited  by  him  depend  upon 
some  actual  fraud.  No  fact  is  shewn  to  have  been  concealed 
by  Davies.  At  most,  he  may  have  had  an  opinion  about  the 
property  which  he  was  not  bound  to  disclose.  Even  if  he  were 
an  inspector,  he  was  not  bound  quoad  this  property  to  act  in  the 
assignee’s  interest.  The  case  as  a whole  is  well  summed  up  in 
Lord  Halsbury’s  statement  in  the  Watt  case,  [1905]  A.C.  at  p. 
329,  “that  at  this  distance  of  time  every  intendment  should  be 
made  in  favour  of  what  has  been  done  as  being  lawfully  and 
properly  done,  and  that  the  persons  who  are  now  insisting  upon 
these  rights  have  lain  asleep  upon  their  rights  so  long  that  as  a 
matter  of  fact  we  know  that  witnesses  have  perished,  and  the 
opportunities  which  might  have  been  had  if  the  question  had  been 
earlier  raised  have  passed  away.” 
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W.  N.  Tilley,  K.C.,  and  R.  H.  Parmenter,  for  the  appellant 
Clarkson,  referred  to  Orchard  v.  Alexander  (1895),  157  U.S. 
372,  and  the  case  there  cited,  at  p.  381,  of  Knight  v.  United  States 
Land  Association  (1891),  142  U.S.  161,  177,  and  to  Rathhone  v. 
Ayer  (1903),  116  N.Y.  St.  Repr.  (82  N.Y.  Suppl.)  235,  237, 
as  to  the  nature  and  limits  of  the  power  of  the  creditors 
to  supervise  and  control  the  action  of  the  assignee;  also  to  Hordern 
v.  Hordern,  [1910]  A.C.  465,  475,  and  the  case  there  cited  of 
Vyse  v.  Foster  (1874),  L.R.  7 H.L.  318.  They  argued  that 
Davies  resigned  so  soon  after  his  appointment  that  he  never 
acted  at  all.  He  was  only  inspector  for  part  of  the  month  of 
July,  1901,  in  which  he  resigned — then,  in  1902,  another  resig- 
nation was  made  because  the  first  was  lost  and  could  not  be  found. 
Even,  however,  if  Davies  became  an  inspector,  and  continued 
so  to  the  end,  the  transaction  cannot  be  impeached  at  this  date, 
as  any  claim  against  him  is  barred  by  the  Statute  of  Limitations, 
which  as  a constructive  trustee  he  is  entitled  to  plead:  Soar  v. 
Ashwell,  [1893]  2 Q.B.  390,  per  Lord  Esher,  M.R.,  at  p.  392,  and 
Bowen,  L.J.,  at  p.  396.  That  case  has  been  followed  by  others: 
In  re  Dixon,  [1900]  2 Ch.  561;  In  re  Gallard,  [1897]  2 Q.B.  8; 
In  re  Tidd,  [1893]  3 Ch.  154;  Rochefoucauld  v.  Boustead,  [1897] 
1 Ch.  196;  In  re  Lacy,  [1899]  2 Ch.  149;  see  also  Beckford  v.  Wade 
(1810-11),  17  Ves.  87;  In  re  Davis,  [1891]  3 Ch.  119.  The  subject 
is  dealt  with  in  Godefroi  on  Trusts,  4th  ed.,  p.  592  et  seq.  Refer- 
ence was  made  also  to  Banner  v.  Berridge  (1881),  18  Ch.  D.  254, 
per  Kay,  J.,  at  p.  270;  Marquis  of  Clanricarde  v.  Henning  (1861), 
30  Beav.  175;  Wassell  v.  Leggatt,  [1896]  1 Ch.  554,  a case  which 
comes  within  the  principle  stated  by  Bowen,  L.J.,  in  the  Soar 
case,  supra,  at  p.  397:  see  Godefroi,  op.  cit.,  p.  162.  [Hodgins, 
J.A.,  referred  to  Segsworth  v.  Anderson  (1894),  21  A.R.  242.] 
Davies  did  not  occupy  a fiduciary  position  as  regards  the  property 
in  question,  not  even  that  of  a constructive  trustee ; but,  at  most, 
that  was  his  position,  and  we  rely  on  Bell  v.  Ross,  supra.  Even 
if  he  is  not  a constructive  trustee,  and  so  entitled  to  plead  the 
statute,  he  still  comes  within  the  Gallard  case,  supra:  see  judg- 
ment of  Vaughan  Williams,  J.,  in  that  case,  atp.  14.  Reference 
was  also  made  to  Halsbury’s  Laws  of  England,  vol.  19,  p.  164, 
paras.  338,  340(2);  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145.  All 
the  creditors  were  duly  notified,  and  are  in  the  position  either 
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of  having  acquiesced  in  what  was  done  or  of  having  waived 
their  rights.  Even  if  the  state  of  facts  asserted  by  the  plaintiff 
did  exist,  she  would  still  be  barred  by  lapse  of  time,  as  in  that 
case  the  assignee,  who  is  a trustee  for  all  creditors,  would  be 
subject  to  a resulting  trust  of  the  surplus  in  favour  of  the 
debtor.  He  maintains,  however,  that  his  duties  have  been  duly 
and  fully  discharged,  and  that  his  action  should  be  approved  by 
the  judgment  of  the  Court. 

Wallace  Nesbitt,  K.C.,  and  Christopher  C.  Robinson,  for  the 
plaintiff,  the  respondent,  referred  in  detail  to  the  judgment  of 
the  learned  trial  Judge,  and  to  the  evidence  in  the  case,  as  dis- 
closing an  almost  incredible  carelessness  on  the  part  of  the  assignee. 
His  handling  of  the  matter  had  been  from  the  outset  exceedingly 
casual,  the  first  meeting  of  creditors  not  being  regularly  called, 
and  the  putting  of  Davies  in  immediate  possession  as  lessee  being 
quite  unnecessary,  as  a temporary  shutting  down  would  have 
done  very  little  injury  to  the  property.  As  to  Davies’  position, 
it  was  submitted  that  he  never  ceased  to  be  an  inspector,  and  was 
in  the  same  position  as  a trustee  for  sale.  He  was  therefore  in  a 
position  to  which  the  equitable  principles  applicable  to  trustees 
applied  in  their  full  rigour.  The  question  whether  he  was  an 
express  trustee  is  only  important,  if  at  all,  in  connection  with 
the  Statute  of  Limitations.  So  long  as  he  occupied  this  position, 
he  was  absolutely  precluded  from  acquiring  any  part  of  the  trust 
property,  and  he  will  be  presumed  to  have  acquired  all  knowledge 
as  to  the  value  and  possibilities  of  the  property  which  he  might 
have  acquired.  The  following  authorities  were  referred  to  as 
establishing  these  propositions  of  law:  Thames  York  Buildings 
Governor  and  Co.  v.  Mackenzie  (1795),  8 Bro.  P.C.  42;  Aberdeen 
R.W.  Co.  v.  Blaikie  Brothers  (1854),  1 Macq.  H.L.  Sc.  461;  Parker 
v.  McKenna  (1874),  L.R.  10  Ch.  96;  Tate  v.  Williamson  (1866), 
L.R.  2 Ch.  55;  Segsworth  v.  Anderson  (1895),  24  S.C.R.  699; 
Thompson  v.  Clarkson  (1891),  21  O.R.  421,  422;  Gastonguay  v. 
Savoie  (1899),  29  S.C.R.  613;  In  re  Canada  Woollen  Mills  Lim- 
ited (1905),  9 O.L.R.  367,  368,  371;  Underhill  on  Trusts,  7th 
ed.,  p.  315;  Lewin  on  Trusts,  12th  ed.,  pp.  568,  569;  Ex  p. 
Lacey  (1802),  6 Ves.  625;  Ex  p.  James  (1803),  8 Ves.  337,  348; 
Hamilton  v.  Wright  (1842),  9 Cl.  & F.  Ill,  123.  He  could 
not  retire  from  his  position  at  all  except  upon  notice  to  the 
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creditors,  nor  without  their  consent,  if  his  retirement  were 
in  contemplation  of  acquiring  part  of  the  trust  property.  There 
is,  however,  no  suggestion  of  any  consent  by  the  creditors  in 
connection  with  Davies’  resignation  in  1901,  and  he  must  therefore 
be  regarded  in  law  as  still  occupying  the  position  of  inspector 
when  he  bought  in  1902.  Even  if  the  consent  of  the  creditors, 
without  a proper  resignation,  would  get  over  this  disability, 
which  we  deny,  the  meeting  of  the  18th  June,  1902,  did  not  give 
such  a consent,  because  it  is  not  a matter  in  which  some  only  of 
the  cestuis  que  trust  can  bind  the  others;  and,  even  if  those  absent 
could  be  bound,  there  must  be  proper  advertisement,  and  notice 
giving  full  particulars  of  what  is  to  be  done.  Neither  of  these 
conditions  was  complied  with,  and  in  fact  the  plaintiff  never  got 
any  notice  at  all.  There  must  also  be  affirmative  proof  of  dis- 
closure and  adequacy  of  price,  while  here  the  evidence  shews  that 
there  was  no  disclosure  and  that  the  price  wras  inadequate.  The 
same  principles  would  be  applicable  if  it  should  be  held  that 
Davies  was  not  a trustee  for  sale  within  the  meaning  of  the  authori- 
ties, as  he  was  at  all  events  in  a fiduciary  position,  which  would  be 
subject  to  the  same  conditions.  In  this  connection  reference  was 
made  to  In  re  Canada  Woollen  Mills  Limited  and  to  Ex  p.  Lacey , 
supra;  Municipal  Freehold  Land  Co.  v.  Rollington  (1890),  59 
L.J.  Ch.  734;  Lindley  on  Companies,  6th  ed.,  p.  419;  In  re 
Boles  and  British  Land  Cols  Contract,  [1902]  1 Ch.  244,  246; 
Dougan  v.  Macpherson,  [1902]  A.C.  197;  Luddy’s  Trustee  v. 
Beard  (1886),  33  Ch.D.  500,  515,  where  it  was  held  that  even  an 
opinion  must  be  disclosed  where  the  facts  on  which  the  opinion 
was  based  were  common  knowledge.  It  was  further  argued  that 
Davies’  position  as  a secured  creditor  could  not  help  him,  because 
the  transaction  was  in  reality  a purchase  of  the  equity,  not  a 
valuing  of  the  security  under  sec.  20(4)  of  the  Assignments  and 
Preferences  Act.  Even  if  it  was  a valuing  of  the  security,  the 
statute  was  not  complied  with,  there  being  no  valuation  on  oath, 
and  in  fact  no  valuation  by  Davies  at  all.  At  most  there  was  a 
valuation  by  Clarkson,  Stewart,  and  Galley,  in  which  Davies 
acquiesced,  but  he  was  not  subject,  as  the  statute  intended  he 
should  be,  to  the  risk  of  having  his  security  taken  over  at  a 10 
per  cent,  advance.  As  to  the  Statute  of  Limitations,  it  was  sub- 
mitted that  before  the  Trustee  Act  there  would  have  been  no 
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statutory  bar  to  this  action  by  lapse  of  time,  because  Davies  was 
an  express  trustee.  If  he  could  not  plead  the  statute  before  the 
Trustee  Act,  that  Act  does  not  enable  him  to  do  so  now,  because 
sec.  47(1)  (a)  does  not  create  a new  limitation  period  in  favour 
of  trustees.  It  merely  gives  them  the  benefit  of  any  existing 
limitations  that  may  be  applicable,  but  there  is  no  limitation 
which  applies  in  this  case.  As  to  the  defence  of  laches,  if  Davies 
was  an  express  trustee,  lapse  of  time  is  no  bar.  There  is  no 
change  in  the  defendants’  position  which  is  not  a mere  matter 
of  accounting.  Abandonment  or  release  can  be  presumed  only 
where  there  was  full  knowledge  of  the  facts,  and  of  the  rights  to 
which  they  gave  rise,  and  the  trial  Judge  has  found  that  the  plain- 
tiff had  no  such  knowledge.  The  poverty  of  the  plaintiff  is  also 
an  element  to  be  considered.  Reference  was  also  made  during 
the  argument  to  the  following  cases:  North-West  Transportation 
Co.  v.  Beatty  (1887),  12  App.  Cas.  589,  600;  Cook  v.  Deeks,  [1916] 
1 A.C.  554,  563,  27  D.L.R.  1;  Archhold  v.  Scully  (1861),  9 H.L.C. 
360,  371,  376,  383,  388;  Life  Association  of  Scotland  v.  Siddal 
(1861),  3 D.F.  & J.  58,  72,  77;  Rochefoucauld  v.  Boustead,  [1897] 
1 Ch.  196,  209,  210,  211,  212. 

Hellmuth,  in  reply,  argued  that  the  Rochefoucauld  case  was  a 
quite  different  case  from  the  case  at  bar.  He  referred  to  1 Wait- 
lands’  Case  (1853),  4 D.M.  & G.  769,  780,  approved  and  followed 
in  Finch  v.  Oake,  [1896]  1 Ch.  409. 

Tilley  was  also  heard  in  reply. 

December  26.  Meredith,  C.J.O.: — These  appeals  are  by  the 
defendants  from  the  judgment  dated  the  7th  May,  1917,  which 
was  directed  to  be  entered  by  Lennox,  J.,  after  the  trial  of  the 
action  before  him  sitting  without  a jury  at  Toronto  on  the  26th, 
27th,  and  28th  days  of  May,  1915,  the  8th,  9th,  .10th,  11th,  and 
12th  days  of  November,  1915,  and  the  20th  and  21st  days  of 
November,  1916;  and  the  reasons  for  judgment  are  reported  39 
O.L.R.  205. 

The  judgment  of  the  learned  trial  Judge  is  based  upon  the 
proposition  that  the  testator,  Robert  Davies,  was  an  express 
trustee,  or,  at  all  events,  owing  to  his  fiduciary  position  as  one  of 
the  inspectors  of  the  estate  of  the  assignors,  under  and  subject 
to  the  same  obligations,  liabilities,  and  disabilities  as  an  express 
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trustee;  and,  if  this  proposition  cannot  be  supported,  the  main 
ground  upon  which  the  judgment  proceeded  disappears. 

In  my  opinion,  Davies  was  neither  an  express  trustee  nor  did 
he  stand  in  the  same  position  as  an  express  trustee,  but,  if  a trustee 
at  all  as  to  the  matters  in  question,  a constructive  trustee. 

It  was  contended  on  behalf  of  the  respondent  that  Davies, 
by  reason  of  his  position  as  inspector,  was  an  express  trustee; 
but,  if  he  were  not,  he  was  constituted  such  a trustee  by  the 
creditors  at  the  meeting  of  the  5th  July,  1901,  at  which  the  in- 
spectors were  appointed. 

The  action  of  the  creditors  at  that  meeting  is  evidenced  by 
the  following  resolution: — 

"On  motion  of  J.  A.  Worrell,  K.C.,  it  was  resolved  that 
Messrs.  E.  W.  J.  Owens,  David  Smith,  Robert  Davies,  Frank 
Denton,  K.C.,  J.  A.  Worrell,  K.C.,  and  Carrington  Smith,  be 
appointed  inspectors  of  the  estate,  with  power,  in  conjunction 
with  the  assignee,  to  realise  upon  the  assets  to  the  best  advantage.” 

Dealing  first  with  the  latter  of  the  two  contentions  I have 
mentioned,  it  is  important  to  observe  that  the  only  authority 
over  the  assignee  which  the  Assignments  and  Preferences 
Act  then  in  force,  R.S.O.  1897,  ch.  147,  conferred,  was  that 
conferred  by  sec.  17,  which  provided  that  it  should  be  the  duty 
of  the  assignee,  among  other  things,  to  “ convene  a meeting  of 
the  creditors  for  the  appointment  of  inspectors  and  the  giving  of 
directions  with  reference  to  the  disposal  of  the  estate;”  and  that 
provision  was  made  by  sec.  18  (2)  that  if  a sufficient  number  of 
creditors  do  not  attend  the  meeting,  “ or  fail  to  give  directions 
with  reference  to  the  disposal  of  the  estate,  the  Judge  of  the  County 
Court  may  give  all  necessary  directions  in  that  behalf.” 

II  doubt  whether  what  the.  creditors  did,  as  evidenced  by  the 
resolution,  was  to  give  “directions  with  reference  to  the  disposal 
of  the  estate,”  within  the  meaning  of  sec.  17 ; but,  assuming  that 
it  was,  the  effect  of  the  resolution  was  not  to  vest  the  estate  in 
the  inspectors  or  to  confer  upon  them  any  power  to  sell  it,  or 
any  part  of  it,  either  alone  or  in  conjunction  with  the  assignee. 
The  estate  and  the  power  to  dispose  of  it  were  vested  in  the 
assignee,  who  was  entitled  and  bound  to  dispose  of  it  as  directed 
by  the  creditors,  or,  failing  any  direction  by  them,  as  the  Judge 
of  the  County  Court  should  direct.  The  creditors  had  no  power 
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or  authority  to  create  a new  trust  or  to  appoint  additional  trustees 
to  act  in  conjunction  with  the  assignee. 

The  utmost  that,  in  my  opinion,  the  resolution  did  was  to 
constitute  the  inspectors  agents  of  the  creditors  to  assist  the 
assignee  in  the  realisation  by  him  of  the  assets;  and,  quoad  that 
duty,  subject  to  what  I shall  afterwards  say  as  to  the  position  of 
Davies,  the  relation  of  the  inspectors  to  the  creditors  was  of  a 
fiduciary  character. 

In  support  of  the  first  of  the  contentions  I have  mentioned, 
that  Davies  was,  by  reason  of  his  position  as  an  inspector,  an 
express  trustee  or  under  the  same  liability  as  an  express  trustee 
in  respect  of  the  transactions  which  the  respondent  impeaches, 
reliance  was  placed  upon  what  was  said  by  the  Chief  Justice  of 
Ontario  (Moss)  in  In  re  Canada  Woollen  Mills  Limited  (1905),  9 
O.L.R.  367,  368.  Referring  to  an  inspector  appointed  under  the 
Winding-up  Act,  the  Chief  Justice  spoke  of  him  as  “in  the  position 
of  a trustee  for  sale.”  That  observation  was  not  necessary  for 
the  decision  of  the  question  before  the  Court.  The  fact  that  an 
inspector  occupied  a fiduciary  position  in  the  liquidation  pro- 
ceedings which  disabled  him  from  becoming  the  purchaser  of  the 
assets  of  the  company  that  was  being  wound  up  was  sufficient 
for  the  disposal  of  the  appeal  adversely  to  the  inspector,  who  was 
the  appellant;  and,  in  addition  to  this,  there  was  no  contract 
binding  on  the  liquidator.  It  will  be  seen  from  the  report  of  the 
case  that  Osier,  J.A.,  the  only  other  member  of  the  Court  who 
gave  reasons  for  judgment,  rested  his  judgment  on  these  two 
grounds,  and  said  nothing  as  to  an  inspector  being  in  the  position 
of  a trustee  for  sale. 

No  authority  was  referred  to  by  the  Chief  Justice  in  support 
of  his  dictum;  and  it  was  not,  I think,  a correct  statement  as  to 
the  position  of  an  inspector.  He  doubtless  occupies  a fiduciary 
position,  and  is  subject  to  disabilities  as  to  becoming  a purchaser 
of  the  estate,  but  is  not,  in  my  opinion,  a trustee  unless  or  until 
he,  in  violation  of  his  duty,  acquires  trust  property,  when  he 
becomes  a trustee  of  it,  but  only  a constructive  trustee. 

I have  been  unable,  after  diligent  search  and  examination  of 
very  many  cases  and  the  text-books  dealing  with  the  subject  of 
trusts,  to  find  any  case  which  supports  the  proposition  that  an 
inspector  of  an  estate  in  liquidation  is  in  the  position  of  a trustee 
for  sale. 
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In  Segsworth  v.  Anderson  (1895),  24  S.C.R.  699,  700,  all  that 
was  determined  was,  that  the  defendant  Lee,  being  an  inspector, 
could  not  obtain  an  advantage  to  himself  from  his  position. 

In  the  Court  below,  Segsworth  v.  Anderson  (1894),  21  A.R. 

! 242,  244,  Hagarty,  C.J.O.,  spoke  of  the  inspector  as  “occupying 
a fiduciary  position  towards  the  creditors,”  and  similar  language 
was  used  by  Burton,  J.A.  (p.  246),  and  by  Osier,  J.A.  (pp.  246,  247), 
and  the  same  view  was  taken  by  MacMahon,  J.,  in  In  re  Canada 
Woollen  Mills  Co.  Limited  (1904),  8 O.L.R.  581,  and  nowhere 
was  an  inspector  spoken  of  as  being  “in  the  position  of  a trustee 
for  sale.” 

As  was  said  by  Bowen,  L.J.,  in  Soar  v.  Ashwell,  [1893J  2 Q.B. 
390,396:  “There  has  been  some  variety  and  inconsistency  both 
in  the  language  used  about  constructive  trusts  and  in  the  line  of 
demarcation  that  has  been  drawn  between  the  cases  of  express 
and  constructive  trusts;”  and  the  same  view  was  expressed  by 
Kay,  L.J.,  at  p.  401. 

Among  the  many  definitions  of  an  express  trust  and  of  a con- 
structive trust,  that  by  Bowen,  L.J.,  in  Soar  v.  Ashwell  (supra), 
p.  396,  may  be  referred  to.  He  there  says: — 

“An  express  trust  can  only  arise  between  the  cestui  que  trust 
and  his  trustee.  A constructive  trust  is  one  which  arises  when  a 
stranger  to  a trust  already  constituted  is  held  by  the  Court  to 
be  bound  in  good  faith  and  in  conscience  by  the  trust  in  conse- 
quence of  his  conduct  and  behaviour.  Such  conduct  and  be- 
haviour the  Court  construes  as  involving  him  in  the  duties  and 
responsibilities  of  a trustee,  although  but  for  such  conduct  and 
behaviour  he  would  be  a stranger  to  the  trust.  A constructive 
trust  is  therefore,  as  has  been  said,  ‘a  trust  to  be  made  out  by 
circumstances.’” 

In  Hill  on  Trustees,  p.  144,  it  is  said: — 

“Wherever  the  circumstances  of  a transaction  are  such  that 
the  person  who  takes  the  legal  estate  in  property  cannot  also 
enjoy  the  beneficial  interest,  without  necessarily  violating  some 
established  principle  of  equity,  the  Court  will  immediately  raise  a 
constructive  trust,  and  fasten  it  upon  the  conscience  of  the  legal 
owner,  so  as  to  convert  him  into  a trustee  for  the  parties  who,  in 
equity,  are  entitled  to  the  beneficial  enjoyment.” 
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In  Lewin  on  Trusts,  12th  ed.,  p.  201,  it  is  said: — 

“A  constructive  trust  is  raised  by  a Court  of  Equity  wherever 
a person,  clothed  with  a fiduciary  character,  gains  some  personal 
advantage  by  availing  himself  of  his  situation  as  trustee/7 

In  Underhill  on  Trusts,  7th  ed.,  pp.  7,  8,  the  definition  of 
express  and  constructive  trusts  is  as  follows: — 

“Trusts  are  created  either  intentionally  by  the  act  of  the 
settlor  (in  which  case  they  are  called  express  trusts)  or  by  implica- 
tion of  a Court  of  Equity  where  the  legal  title  to  property  is  in 
one  person,  and  the  equitable  right  to  the  beneficial  enjoyment  of 
it  is  in  another,  in  which  case  they  are  called  constructive  trusts.77 

The  definition  of  a constructive  trust  given  in  Godefroi  on 
Trusts,  4th  ed.,  p.  162,  is — 

“A  constructive  trust,  apart  from  resulting  trusts,  may  be 
defined  as  one  which  is  not  expressed  in  any  instrument,  but  is 
imposed  upon  a person  by  a Court  of  Equity  upon  the  ground  of 
public  policy  . . . so  as  to  prevent  him  from  holding,  for 

his  own  benefit,  an  advantage  which  he  has  gained  by  reason  of 
some  fiduciary  relation  subsisting  between  him  and  others,  and 
for  whose  benefit  only  it  is  his  duty  to  act.77 

There  are,  no  doubt,  cases  in  which  a constructive  trustee 
has,  for  the  purpose  of  the  application  of  the  Statute  of  Limita- 
tions, been  held  to  stand  in  the  same  position  as  an  express  trustee. 

These  cases  are  classified  by  Bowen,  L.J.,  in  Soar  v.  Ashwell, 
[1893]  2 Q.B.  at  pp.  396,  397,  as  follows:  (1)  cases  where  a person 
who  is  not  a direct  trustee  nevertheless  assumes  to  act  as  a trustee 
under  the  trust;  (2)  cases  where  a stranger  participates  in  the 
fraud  of  a trustee;  (3)  cases  where  a person  has  received  trust 
property  and  dealt  with  it  in  a manner  inconsistent  with  the  trust ; 
and  the  Lord  Justice  spoke  Of  a fourth  class  as  to  which,  in  his 
opinion,  the  cases  were  conflicting  and  which  he  did  not  define. 

The  solicitor  whose  acts  were  in  question  in  Soar  v.  Ashwell, 
was  treated  as  an  express  trustee  upon  the  principle  established 
by  decided  cases  binding  on  the  Court  that  “a  person  occupying 
a fiduciary  relation,  who  has  property  deposited  with  him  on  the 
strength  of  such  relation,  is  to  be  dealt  with  as  an  express,  and 
not  merely  a constructive,  trustee  of  such  property.  His  possess- 
ion of  such  property  is  never  in  virtue  of  any  right  of  his  own,  but 
is  coloured  from  the  first  by  the  trust  and  confidence  in  virtue  of 
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which  he  received  it.  He  never  can  discharge  himself  except 
by  restoring  the  property,  which  he  never  has  held  otherwise 
than  upon  this  confidence:  . . . and  this  confidence  or  trust 

imposes  on  him  the  liability  of  an  express  or  direct  trustee” 
(p.  397). 

The  facts  of  that  case  were,  that  Ashwell  was  solicitor  for 
trustees  under  a will,  and  in  that  capacity  had  invested  the  trust 
fund  on  mortgage  security.  The  mortgage  was  paid  off,  and 
Ashwell  received  the  money,  one  half  of  which  he  properly  applied, 
and  the  other  half  he  never  accounted  for.  The  case  was  there- 
fore one  in  which  a person  occupying  a fiduciary  position  had  been 
in  that  capacity  intrusted  with  the  money  of  the  trust,  which 
brought  the  case  clearly  within  the  principle  which  was  applied 
by  the  Court. 

In  Burdick  v.  Garrick  (1870),  L.R.  5 Ch.  233,  the  same  prin- 
ciple was  applied.  The  testator,  who  was  then  living  in  the 
United  States  of  America,  executed  a power  of  attorney,  appoint- 
ing his  brother  David  Garrick  and  his  solicitor  jointly  and  sever- 
ally his  attorneys  to  lease  and  manage  his  real  estates  in  England ; 
to  receive  the  rents,  to  sell,  and  receive  the  purchase-money  for 
the  same;  to  call  in  and  collect  all  sums  of  money  and  goods  due 
or  belonging  to  him;  and  to  apply  and  dispose  of  all  moneys 
which  should  from  time  to  time  come  to  their  hands  after  paying 
the  costs  and  expenses  sustained  by  them  to  keep  down  interest 
on  mortgages  or  other  debts,  to  pay  mortgages  and  other  debts, 
to  purchase  land,  and  to  procure  the  same  to  be  conveyed  to,  or 
in  trust  for,  the  testator,  his  heirs,  executors,  administrators,  and 
assigns,  or  to  such  uses  as  the  attorneys  should  deem  most  bene- 
ficial to  him,  and  to  invest  the  residue  of  the  moneys  in  the 
securities  therein  mentioned,  either  in  the  name  of  the  testator, 
or  in  the  name  or  names  of  any  other  person  or  persons  in  trust 
for  him. 

The  suit  was  brought  against  David  Garrick  and  Monckton 
for  an  account  of  their  dealings  and  transactions  under  the  power 
of  attorney,  and  the  Statute  of  Limitations  was  pleaded  in  bar 
of  the  plaintiff’s  claim. 

Stating  his  opinion,  the  Lord  Chancellor  (Hatherley)  adopted 
the  rule  laid  down  by  Lord  Cottenham  in  Foley  v.  Hill  (1848), 
2 H.L.C.  28,  35,  and  added: — 
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“In  the  present  case  we  have  an  agent  who  is  intrusted  with 
those  funds,  not  for  the  purpose  of  being  remitted  when  received 
to  the  principal,  but  for  the  purpose  of  being  employed  in  a par- 
ticular manner,  in  the  purchase  of  land  or  stock;  and  which 
moneys  the  factor  or  agent  is  bound  to  keep  totally  distinct  and 
separate  from  his  own  money;  and  in  no  way  whatever  to  deal 
with  or  make  use  of  them.  How  a person  who  is  intrusted  with 
funds  under  such  circumstances  differs  from  one  in  an  ordinary 
fiduciary  position  I am  unable  to  see.  That  being  so,  the  Statute 
of  Limitations  appears  to  me  to  have  no  application  to  the  case” 

(p.  240). 

The  view  of  Giffard,  L.J.,  at  p.  243,  was  that  “ there  was,  in 
the  plainest  possible  terms,  a direct  trust  created  between  these 
gentlemen  and  Mr.  Garrick;”  and  that,  “where  the  duty  of 
persons  is  to  receive  property,  and  to  hold  it  for  another,  and  to 
keep  it  until  it  is  called  for,  they  cannot  discharge  themselves 
from  that  trust  by  appealing  to  the  lapse  of  time.  They  can 
only  discharge  themselves  by  handing  over  that  property  to 
somebody  entitled  to  it.” 

In  North  American  Land  and  Timber  Co.  v.  Watkins,  [1904] 

1 Ch.  242,  the  same  principle  was  applied  by  Kekewich,  J.,  and 
it  was  held  that,  as  the  money  in  question  had  been  remitted  by 
the  plaintiff  to  the  defendant  as  their  agent  for  investment  in  a 
specified  manner,  the  defendant  was  an  express  trustee  of  the 
money,  and  that  the  Statute  of  Limitations  was  not  a bar  to  the 
action,  which  was  for  an  account. 

The  authority  given  by  Bowen,  L.J.,  for  his  statement  as  to 
the  second  class  is  Barnes  v.  Addy  (1874),  L.R.  9 Ch.  244.  In 
that  case  the  Lord  Chancellor  (Selborne),  stating  his  reasons  for 
judgment,  pp.  251,252,  said  that  the  responsibility  which  attaches 
to  an  express  trustee  “may  no  doubt  be  extended  in  equity  to 
others  who  are  not  properly  trustees,  if  they  are  found  either 
making  themselves  trustees  de  son  tort,  or  actually  participating 
in  any  fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
cestui  que  trust.  But,  on  the  other  hand,  strangers  are  not  to  be 
made  constructive  trustees  merely  because  they  act  as  the  agents 
of  trustees  in  transactions  within  their  legal  powers,  transactions, 
perhaps,  of  which  a Court  of  Equity  may  disapprove,  unless  those 
agents  receive  and  become  chargeable  with  some  part  of  the  trust 
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property,  or  unless  they  assist  with  knowledge  in  a dishonest 
and  fraudulent  design  on  the  part  of  the  trustees.” 

It  may  not  be  amiss  to  quote  what  was  said  by  James,  L.J., 
in  the  same  case,  pp.  255,  256: — 

“I  have  long  thought,  and  more  than  once  expressed  my 
opinion  from  this  seat,  that  this  Court  has  in  some  cases  gone  to 
the  very  verge  of  justice  in  making  good  to  cestuis  que  trust  the 
consequences  of  the  breaches  of  trust  of  their  trustees  at  the 
expense  of  persons  perfectly  honest,  but  who  have  been,  in  some 
more  or  less  degree,  injudicious.  I do  not  think  it  is  for  the  good 
of  cestuis  que  trust , or  for  the  good  of  the  world,  that  these  cases 
should  be  extended.’ ’ 

An  earlier  case  of  the  same  kind  is  Rolfe  v.  Gregory  (1865), 
4 DeG.  J.  & S.  576,  in  which  a trustee  of  a promissory  note  de- 
livered it  to  the  defendant,  who  had  knowledge  of  the  trust  upon 
which  the  note  was  held,  in  part  satisfaction  of  his  indebtedness 
to  him.  The  transaction  was  held  to  be  a fraudulent  abstraction 
of  the  trust  property  by  the  trustee  and  a fraudulent  receipt  and 
appropriation  of  it  by  the  defendant,  and  it  was  held  that  the 
beneficiaries  had  the  same  rights  and  remedies  as  they  would  be 
entitled  to  against  an  express  trustee  who  had  fraudulently 
committed  a breach  of  trust. 

Lee  v.  Sankey  (1872),  L.R.  15  Eq.  204,  referred  to  by  Bowen, 
L.J.,  as  the  authority  for  his  statement  of  the  third  class,  was  the 
ease  of  a firm  of  solicitors  employed  by  the  trustees  of  a will 
to  receive  the  proceeds  of  the  testator’s  real  estate  which  had 
been  taken  by  a railway  company,  and  who  had  received  the 
proceeds  and  properly  applied  part  of  them,  but  had  paid  over 
the  remainder  to  one  of  the  trustees  without  the  receipt  or  author- 
ity of  the  other. 

Bacon,  V.-C.,  before  whom  the  case  was  heard,  said  that,  the 
money  having  been  placed  in  the  defendants’  hands  by  the  two 
trustees,  they  could  only  be  discharged  of  it  by  the  joint  receipt 
or  by  the  joint  authority  of  the  two  persons  who  had  so  intrusted 
the  defendants:  p.  210.  Further  on  in  his  judgment,  p.  211,  he 
said : — 


“It  is  well  established  by  many  decisions,  that  a mere  agent 
of  trustees  is  answerable  only  to  his  principal  and  not  to  cestuis 
que  trust  in  respect  of  trust  moneys  coming  to  his  hands  merely 
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in  his  character  of  agent.  But  it  is  also  not  less  clearly  estab- 
lished that  a person  who  receives  into  his  hands  trust  moneys, 
and  who  deals  with  them  in  a manner  inconsistent  with  the  per- 
formance of  trusts  of  which  he  is  cognizant,  is  personally  liable 
for  the  consequence^  which  may  ensue  upon  his  so  dealing. 
And  upon  this  latter  principle  I think  the  liability  of  the  defend- 
ants is  established.” 

What  were  referred  to  on  the  argument  as  the  Directors’ 
cases,  such  as  Flitcrof'Vs  Case  (1882),  21  Ch.D.  519,  In  re  Sharpe , 
[1892]  1 Ch.  154,  and  In  re  Lands  Allotment  Co.,  [1894]  1 Ch.  616, 
were  decided  on  the  same  ground  upon  which  the  appellants  in 
Soar  v.  Ashwell  were  held  liable.  Although  directors  are  not, as 
Lindley,  L.J.,  said  in  the  last  of  these  cases,  [1894]  1 Ch.  at  p. 
631,  properly  speaking  trustees,  they  have  always  been  treated 
as  trustees  of  money  which  comes  to  their  hands  or  is  actually 
under  their  control. 

In  FlitcrofVs  Case,  Bacon,  V.-C.,  was  of  opinion  that  directors 
were  trustees  for  the  shareholders  “of  the  money  that  may  be 
collected  by  subscriptions,  and  of  all  the  property  that  may  be 
acquired;  they  have  the  direction  and  management  of  that 
property,  and  at  the  same  time  they  have  incurred  direct  obliga- 
tion to  the  persons  who  have  so  intrusted  them  with  their  money” 
(p.  525).  And  he  likens  the  case  to  that  of  a man  going  abroad 
saying  to  another:  “You  take  charge,  possession,  and  manage- 
ment of  all  my  property  and  account  to  me  for  it  when  I come 
back.” 

In  Lyell  v.  Kennedy  (1889),  14  App.  Cas.  437,  two  questions 
were  raised:  (1)  whether,  in  the  circumstances  of  the  case,  the 
right  of  the  plaintiff  to  recover  the  land  was,  as  the  defendant 
contended,  barred  by  the  Statute  of  Limitations ; and  (2)  whether 
the  right  of  the  plaintiff  to  recover  the  rents  that  had  been 
received  by  the  defendant  since  the  plaintiff  became  entitled  to 
the  land  was  barred  by  the  Statute  of  Limitations,  and  both 
questions  were  decided  adversely  to  the  defendant. 

The  defendant  had,  during  the  lifetime  of  Ann  Duncan,  the 
owner  under  whom  the  plaintiffs  claimed,  acted  as  her  agent, 
collected  the  rents  and  managed  the  property  in  the  name  of 
“the  executors  of  Lawrence  Buchan,”  under  the  will  of  whom 
Ann  Duncan  derived  title,  and  a separate  account  of  the  rents 
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received  was  kept  in  that  name.  After  the  death  of  Ann  Duncan, 
who  died  intestate  as  to  real  estate,  the  defendant  continued  to 
receive  the  rents,  and  the  receipts  for  them  vrere  given  by  him  as 
for  “the  executors  of  Lawrence  Buchan.”  These  rents  were 
placed  specifically  to  an  account  with  a banker,  ear-marked  and 
separate  from  the  defendant’s  own,  though  under  his  control, 
and  it  was  proved  that  the  defendant  had  stated  to  several 
persons  that  he  was  acting  as  agent  and  receiver  for  the  heir, 
whoever  he  might  be. 

It  was  held  that  the  defendant  had  never  been  in  receipt  of 
the  rents  and  profits  of  the  land  except  as  agent  of  the  owner  of 
it,  and  that  the  right  of  the  owner  to  recover  it  was  not  barred  by 
the  Statute  of  Limitations;  and  as  to  the  rents  received  after 
the  death  of  Ann  Duncan,  that,  having  been  received  and  held  for 
the  benefit  of  whoever  might  be  her  heir,  and  having  been  placed 
in  a separate  account  with  the  defendant’s  banker  and  ear- 
marked, the  defendant  held  them  in  trust,  and  that  the  Statute 
of  Limitations  was  not  a bar  to  the  action  for  an  account. 

It  was  also  held  that  the  declarations,  oral  and  in  writing,  of 
the  defendant,  were  sufficient  to  establish  against  him  by  his  own 
admission  a fiduciary  character,  and  it  was  pointed  out  that  for 
the  constitution  of  such  a trust  no  express  words  are  necessary; 
that  anything  which  may  satisfy  a Court  of  Equity  that  the 
money  was  received  in  a fiduciary  character  is  enough;  and 
that  it  is  not  requisite  that  any  acknowledgment  of  such  a trust 
should  be  made  to  the  cestui  que  trust  or  his  agent,  but  that  to 
whomsoever  it  is  made  it  is  evidence  against  the  trustee.  The  case 
was,  therefore,  one  of  an  express  trust. 

In  Reid-N ewf ouridland  Co.  v.  Anglo-American  Telegraph  Co ., 
[1912]  A.C.  555,  it  was  held  that  the  Statute  of  Limitations  did 
not  bar  the  claim  of  the  respondents,  who  had  erected  and  main- 
tained a special  wire  for  the  use  of  the  appellants  in  and  about 
their  railway,  for  an  account  of  the  profits  made  by  the  appellants 
from  the  sending  of  unauthorised  messages  over  the  special  wire. 

The  ground  of  the  decision  was,  that  when  and  so  often  as 
the  appellants  used  the  special  wire  for  the  transmission  of  un- 
privileged messages  an  obligation  arose  in  the  nature  of  a trust 
on  their  part,  and  it  became  their  duty  to  keep  an  account  of  the 
profits  accruing  from  the  use  of  such  wire  and  to  set  them  aside 

31 — 41  O.L.R. 


App.  Div. 
1917 

Taylor 

v. 

Davies. 

Meredith.C.J.O. 


420 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Taylor 
v . 

Davies. 

Meredith.C.J.O. 


[VOL. 

as  money  belonging  to  the  respondents;  and  that  to  such  a duty, 
created  as  it  was  by  the  terms  of  the  agreement  between  the 
parties,  the  Statute  of  Limitations  could  have  no  application; 
and  that  the  appellants  were  liable  as  trustees. 

This  case  came,  therefore,  within  the  class  of  cases  to  which 
Soar  v.  Ashwell  belongs,  being  one  in  which  the  appellants  had 
received  in  a fiduciary  character  moneys  which  belonged  to  the 
respondents,  and  of  which  it  was  their  duty  to  have  kept  an 
account. 

Applying,  then,  the  law  as  laid  down  in  these  cases,  what  was 
the  position  of  Davies?  He  was  not,  in  my  opinion,  an  express 
trustee,  or,  as  coming  within  any  of  the  classes  mentioned  by 
Lord  Justice  Bowen,  under  the  same  liability  as  an  express  trustee. 
Assuming  that  he  was  an  inspector  when  the  conveyance  of  the 
equity  of  redemption  was  made  to  him,  there  was  no  intention, 
on  the  part  of  any  of  the  parties  to  the  transaction  which  led  to 
the  making  of  the  conveyance,  that  he  should  be  a trustee  of  the 
land  conveyed;  and,  if  the  taking  of  the  conveyance  was  in  effect 
taking  possession  of  the  trust  property,  he  did  not  take  possession 
in  his  capacity  of  fiduciary  agent  of  the  creditors,  nor  was  he 
intrusted  with  it  in  that  capacity.  He  took  possession  of  it  in 
his  own  right  and  as  owner  of  it;  and  if,  owing  to  his  fiduciary 
position  as  inspector,  he  could  not,  in  the  circumstances,  hold  it 
except  subject  to  the  trusts  of  the  assignment,  his  position  was 
that  of  a constructive  trustee  by  reason  of  the  equitable  rule 
which  did  not  permit  him,  in  those  circumstances,  to  hold  the 
property  for  himself  discharged  of  the  trust. 

That  the  Statute  of  Limitations  applies  to  a constructive 
trust  and  may  be  invoked  by  a constructive  trustee  in  answer  to 
a claim  for  the  recovery  of  the  property  upon  which  the  trust  is 
in  equity  impressed,  is  beyond  doubt.  It  is  unnecessary  to  refer 
in  detail  to  the  authorities  which  support  that  proposition,  but 
it  will  suffice  to  refer  to  Halsbury’s  Laws  of  England,  vol.  19,  para. 
274;  Petre  v.  Petre  (1853),  1 Drew.  371,  393;  and  to  quote  what 
was  said  by  Lord  Justice  Bowen  in  Soar  v.  Ashwell,  [1893]  2 
Q.B.  at  p.  395.  He  there  says: — 

“That  time  (by  analogy  to  the  statute)  is  no  bar  in  the  case  of 
an  express  trust,  but  that  it  will  be  a bar  in  the  case  of  a construc- 
tive trust,  is  a doctrine  which  has  been  clearly  and  long  estab- 
lished.’’ 
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The  case  with  which  he  was  dealing  was  one  relating  to  per- 
sonal estate,  to  which,  in  the  then  state  of  the  law,  no  Statute 
of  Limitations  applied,  where  the  relief  sought  was  relief  which 
only  the  Court  of  Equity  could  give. 

The  Limitations  Act,  10  Edw.  VII.  ch.  34,  now  consolidated 
as  R.S.O.  1914,  ch.  75,  applies  not  only  to  what  before  the  Judi- 
cature Act  were  actions  at  law,  but  also  to  what  were  then  suits 
in  equity;  for,  by  sec.  2 (a),  “action’’  includes  “any  civil  pro- 
ceeding.” 

Section  5 prescribes  ten  years  as  the  time  within  which  an 
action  to  recover  any  land  must  be  brought,  and  the  ten  years 
are  to  be  reckoned  from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  some  person  through  whom  the  person 
bringing  the  action  claims,  or,  if  the  right  did  not  accrue  to  any 
person  through  whom  he  claims,  at  which  the  right  to  bring  the 
action  first  accrued  to  the  person  bringing  it. 

If  this  were  all,  the  respondent’s  right  to  bring  this  action  was 
barred  before  the  action  was  begun.  That  it  is  an  action  to 
recover  land,  within  the  meaning  of  sec.  5,  does  not,  I think, 
admit  of  doubt;  and  the  right  to  bring  it  first  accrued  imme- 
diately after  the  making  of  the  conveyance  which  is  impeached. 

The  Act,  however,  contains  a provision  as  to  cases  of  con- 
cealed fraud  (sec.  32);  that  section  provides  that,  in  cases  of 
concealed  fraud,  the  right  of  any  person  to  bring  an  action  for  the 
recovery  of  land  of  which  he  or  any  person  through  whom  he 
claims  may  have  been  deprived  by  such  fraud  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which  such  fraud 
was  or  with  reasonable  diligence  might  have  been  first  known  or 
discovered. 

The  question  as  to  the  meaning  of  the  section  of  the  Imperial 
Act  corresponding  to  sec.  32  has  been  considered  in  several 
English  cases.  In  Petre  v.  Petre  (supra),  it  was  dealt  with, 
1 Drew,  at  pp.  397  and  398,  and  the  Vice-Chancellor  (Kindersley) 
said: — 

“Then,  does  this  case  come  within  the  26th  section?  Firstly, 
what  is  meant  by  concealed  fraud?  It  does  not  mean  the  case 
of  a party  entering  wrongfully  into  possession;  it  means  a case 
of  designed  fraud,  by  which  a party,  knowing  to  whom  the  right 
belongs,  conceals  the  circumstances  giving  that  right,  and  by 
means  of  such  concealment  enables  himself  to  enter  and  hold.” 
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In  Lawrance  v.  Norreys  (1890),  15  App.  Cas.  210,  214,  Lord 
Herschell  said: — 

“It  is  not  enough,  therefore,  to  prove  a concealed  fraud;  the 
person  bringing  the  suit  must  shew  that  he  or  some  person  through 
whom  he  claims  has  been  by  such  fraud  deprived  of  the  land  which 
he  seeks  to  recover,  and  that  the  fraud  could  not  with  reasonable 
diligence  have  been  known  or  discovered  more  than  the  statutory 
period  before  the  action  was  brought.” 

And  Lord  Watson  said  (p.  221) : — 

“ The  onus  is,  therefore,  upon  the  appellant  to  allege  and  prove 
that  the  frauds  of  which  he  complains  were  of  such  a nature,  or 
were  perpetrated  in  such  circumstances,  that  neither  he  nor  his 
predecessors  entitled  for  the  time  being  could  have  come  to  the 
knowledge  of  them,  by  the  exercise  of  reasonable  diligence, 
during  . . .” 

In  Willis  v.  Earl  Howe,  [1893]  2 Ch.  545,  551,  Kay,  L.J.,  said: — 

“To  bring  a case  within  that  section,  four  circumstances  must 
concur:  (1.)  There  must  have  been  a fraud.  (2.)  That  fraud 
must  have  deprived  the  claimant  or  his  predecessors  in  title  of 
the  estate.  (3.)  Such  fraud  must  have  been  concealed.  (4.) 
The  concealment  further  must  have  been  such  that  it  could  not 
with  reasonable  diligence  have  been  discovered  sooner  than  it 
was  in  fact  discovered,  and,  of  course,  such  discovery  must  have 
been  within  twelve  years  before  the  commencement  of  the  action.” 

And  in  the  same  case  Lindley,  L.J.,  p.  550,  quoted  with  ap- 
proval the  language  of  Lord  Herschell  and  Lord  Watson  in 
Lawrance  v.  Norreys. 

In  In  re  McCollum,  [1901]  1 Ch.  143,  the  wife  of  General 
McCallum,  to  whom  he  had  voluntarily  conveyed  the  land  in 
question  by  deedr  voluntarily  conveyed  it  to  her  daughter.  The 
wife  retained  both  deeds  in  her  possession,  and  the  daughter 
was  ignorant  of  the  existence  of  them.  The  wife  deposited  both 
deeds  with  a solicitor,  with  a memorandum  stating  that  at  her 
death  they  were  to  be  given  to  her  daughter,  provided  she  should 
not  then  be  the  wife  of  X.,  as  should  that  be  the  case  she  (the 
mother)  never  intended  to  benefit  either  of  them. 

The  case  went  off  on  other  grounds,  but  the  Court  held  that 
the  intentional  concealment  by  the  mother  from  her  daughter 
that  she  had  given  her  the  house  with  the  intention  that  the  deed 
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of  conveyance  should  not  become  known  to  her  except  in  certain 
events  was  a concealed  fraud  within  the  meaning  of  sec.  26. 

Vaughan  Williams,  L.J.,  however,  said  (p.  164)  that  he  was 
not  “sure  that  the  fact  that  she”  (the  mother)  “did  not  disclose 
to  her  daughter  the  conveyance  which  she  had  executed  would 
constitute  ‘concealed  fraud/  if  she  honestly  supposed  that  the 
conveyance  was  of  no  effect.” 

I am  unable  to  see  that  in  the  case  at  bar  any  fraud,  in  the 
sense  that  that  word  is  used  in  sec.  32,  was  committed  by  Davies. 
I adopt  the  view  of  Vice-Chancellor  Kindersley  in  Petre  v.  Petre, 
that  the  section  means  designed  fraud,  and  I do  not  think  that 
Davies  is  chargeable  with  that  kind  of  fraud.  He,  upon  the 
assumption  upon  which  I am  now  dealing  with  the  case,  was  in 
the  circumstances  guilty  of  a breach  of  his  duty  in  becoming  the 
purchaser  of  the  estate.  That  may  have  been  a breach  of  trust, 
but  not,  I think,  a fraudulent  breach.  I have  no  doubt  that, 
believing,  as  he  no  doubt  did,  that  he  had  divested  himself  of  the 
fiduciary  position  in  which  he  stood  to  the  creditors,  he  thought 
that  he  stood  in  relation  to  the  transaction  into  which  he  entered 
in  the  position  of  a stranger,  owing  no  fiduciary  duty  to  any  one. 
But,  assuming  that  his  conduct  in  the  transaction  was  fraudulent 
within  the  meaning  of  sec.  32,  there  is,  in  my  opinion,  nothing 
to  warrant  the  conclusion  that  the  fraud  was  concealed.  The 
conveyance  was  promptly  registered;  the  inspectors  knew  and 
approved  of  its  being  made;  one  of  the  inspectors,  Mr.  Owens, 
was  the  agent  of  the  respondent;  and  it  is  not,  I think,  unreason- 
able to  assume  that  what  was  done  was  communicated  by  him 
to  her  or  to  her  husband,  to  whom  she  intrusted  all  her  business 
affairs;  and  at  a meeting  of  the  creditors,  though  it  may  have 
been  informally  called,  what  was  proposed  to  be  done  was  com- 
municated to  them,  and  its  being  done  was  sanctioned.  How, 
in  the  face  of  all  this,  there  can  be  said  to  have  been  any  conceal- 
ment of  the  transaction,  I am  unable  to  understand.  If,  however, 
this  conclusion  is  not  warranted,  the  respondent  has  failed  to 
satisfy  the  onus  which  rested  upon  her  of  establishing  that  the 
fraud,  if  fraud  it  was,  could  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence  on  her  part.  Her  case  is  that 
Davies  was  disqualified  from  becoming  a purchaser  of  the  prop- 
erty; that  disqualification,  if  it  existed,  arose  from  his  occupying 
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the  position  of  an  inspector  of  the  estate.  It  is  impossible  for 
me  to  believe  that  the  respondent  did  not  know  that  Davies  had 
been  appointed  an  inspector;  but,  if  she  did  not  know  that,  the 
fact  could  at  any  time  have  been  readily  ascertained,  as  also 
could  the  fact  that  he  had  obtained  the  conveyance  from  the 
assignee.  She  knew  that  Davies  was  in  possession  of  the  prop- 
erty and  dealing  with  it  as  if  he  were  the  owner  of  it,  making  large 
and  expensive  improvements  that  no  mortgagee  in  possession 
would  be  justified  in  making.  According  to  her  case,  she  believed 
the  property  to  be  worth  $1,000,000,  and  yet  from  the  first  to 
the  last  she  took  no  trouble  to  ascertain  what  was  being  done  by 
the  assignee  with  the  property  that  had  been  intrusted  to  him, 
or  to  ascertain  in  what  capacity  or  why  Davies  was  in  possession 
of  it.  The  respondent  accepted  a dividend  of  2j  cents  on  the 
dollar  on  her  claim  of  $6,000,  and  no  further  dividend  was  declared. 
If  the  property  then  had  the  value  which  the  respondent  now 
says  it  had,  or  even  one  quarter  of  it,  there  was  enough  to  have 
paid  every  creditor,  secured  and  unsecured,  the  full  amount  of 
his  claim ; and  it  is  incomprehensible  to  me  that  any  one  believing 
the  property  to  have  had  such  a value  would  have  accepted  the 
small  dividend  that  was.  paid  without  making  any  inquiry  as 
to  how  it  was  that  so  little  was  being  realised  from  so  valuable  a 
property;  and  yet,  if  the  husband  is  to  be  believed,  he  never  made 
any  inquiry  as  to  what  was  being  done  with  the  valuable  prop- 
erty which  had  been  intrusted  to  the  assignee.  This  leads  me 
irresistibly  to  the  conclusion  that  no  one  entertained  any  such 
extravagant  views  as  to  the  value  of  the  property  as  it  is  now  said 
it  possessed,  and  that  every  one  concurred  in  the  view  that  the 
estate  was  hopelessly  insolvent,  and  that,  so  far  from  there  being 
anything  left  for  the  assignors,  the  creditors  would  receive  only 
about  one-fiftieth  of  the  amount  of  their  unsecured  claims;  and 
it  is  difficult  to  escape  from  the  conclusion  that  it  was  not  until 
after  Davies  had  succeeded  in  obtaining  and  maintaining  an 
award  fixing  at  a very  large  sum  the  compensation  which  a rail- 
way company  was  to  pay  to  him  for  an  insignificant  part  of  the 
property,  that  the  respondent’s  husband  came  to  the  conclusion 
that  it  was  unjust  that  Davies  should  enjoy  the  very  large  profit 
that  his  acquisition  of  the  property  will  yield  to  him,  and  decided 
to  set  about  endeavouring  to  “pick  a hole”  in  the  transaction 
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by  which  he  had  acquired  it,  and  thereby  to  divert  to  the  res- 
pondent the  whole,  or  a part  at  least,  of  the  realised  and  prospec- 
tive profits  which  otherwise  would  go  to  Davies. 

The  respondent  does  not,  in  my  opinion,  bring  herself  within 
the  provisions  of  sec.  32;  and,  if  it  were  necessary  to  draw  from 
the  facts  proved  the  inference  that  the  respondent  was  not  ignor- 
ant of  the  nature  of  the  transaction  by  which  Davies  obtained  a 
release  of  the  equity  of  redemption,  I should  not  hesitate  to 
draw  it.  The  learned  trial  Judge  has  accepted  the  testimony 
of  the  husband  of  the  respondent  that  he  was  ignorant  of  the  fact 
that  Davies  had  obtained  a conveyance  of  the  equity  of  redemp- 
tion and  was  in  possession  of  the  property  as  the  owner  of  it. 
This  testimony  has  been  accepted  notwithstanding  the  circum- 
stances to  which  I have  referred,  which,  as  I have  said,  lead 
irresistibly  to  the  opposite  conclusion.  Not  only  has  this  testi- 
mony been  accepted,  though  opposed  to  the  inference  that  I think 
should  be  drawn  from  the  undisputed  facts,  but  it  has  been  ac- 
cepted in  preference  to  the  testimony  of  a reputable  solicitor. 
Besides  this,  the  learned  trial  Judge  has  ignored  or  disregarded 
the  fact  that  the  testimony  was  given  by  a man  who  was  en- 
deavouring by  means  of  it  to  put  into  the  pockets  of  himself  and 
his  wife  many  thousands  of  dollars,  and  that  it  was  easy  for  a 
man  influenced  by  such  a motive  to  meet  by  a simple  negative 
anything  that  would  tell  against  the  claim  he  was  putting  forward, 
or  even  to  persuade  himself  that  what  he  was  saying  was  the 
truth. 

Making  every  allowance  for  his  supposed  want  of  business 
ability,  as  found  by  the  learned  trial  Judge,  the  existence  of  which, 
having  regard  to  his  testimony  and  the  fact  that  he  was  for  the 
three  and  a half  years  preceding  the  assignment  the  financial 
manager  of  the  business  of  Taylor  Brothers,  I should  have  doubted, 
and  for  the  weight  to  be  attached  to  the  fact  that  credit  has  been 
given  to  his  testimony,  in  my  opinion  this  Court  is  not  merely 
justified  but  bound,  in  the  circumstances  of  this  case,  to  reverse 
the  finding  that  the  witness  always  believed  that  Davies  was  in 
possession  as  mortgagee. 

Where,  as  in  this  case,  the  testimony  of  a witness  deeply 
interested  in  the  result  of  the  litigation  is  opposed  to  the  only 
inference  that  reasonably  can  be  drawn  from  undisputed  facts, 
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and  there  is  no  corroboration  of  his  testimony,  but  it  is  contra- 
dicted by  an  independent  witness,  no  Court  is,  in  my  opinion, 
justified  in  accepting  the  testimony  as  true;  and,  if  a trial  Judge 
accepts  it,  there  is  no  rule  of  law  which  ought  to,  or  in  my  opinion 
does,  forbid  the  setting  aside  of  his  finding  by  an  appellate  Court. 

If  I may  adopt  the  picturesque  language  of  the  late  Mr. 
Justice  Gwynne  in  the  London  Election  Case  (1874),  24  U.C.C.P. 
434,  472,  I can  as  readily  believe  it  possible  for  Taylor  to  have 
been  immersed  in  the  lake  and  to  be  taken  out  dry,  as  to  believe 
that  he  thought  that  Davies  was  in  possession  as  mortgagee,  or 
that  he  did  not  know  that,  in  some  way,  as  the  result  of  pro- 
ceedings under  the  assignment,  he  had  become  the  owner  of  the 
property  that  had  been  mortgaged  to  him. 

As  in  that  case  that  learned  Judge  said  he  must  do,  I must 
yield  to  the  only  natural,  rational,  and  irresistible  inference  which 
the  facts  established  do,  in  my  judgment,  warrant:  p.  472. 

In  that  case  the  question  was,  whether  corrupt  acts  committed 
by  the  agents  of  a candidate  were  committed  with  his  knowledge 
and  consent,  and  it  was  held  that  the  circumstantial  evidence  was 
sufficient  to  establish  it,  notwithstanding  the  candidate’s  denial 
on  oath. 

The  remarks  of  Hagarty,  C.J.,  at  p.  484,  are  so  apposite  to 
this  case,  as  I view  it,  that  I quote  them.  They  were  these: — 

“If  such  an  extraordinary  chain  of  circumstances  be  insuffic- 
ient to  fasten  knowledge  upon  the  respondent,  we  must  lay  it 
down  as  our  view  of  the  law  that  knowledge  must  never,  and  can 
never  be  inferred,  except  on  direct  affirmative  proof. 

“No  human  tribunals  are  infallible.  They  can  only  judge 
by  what  they  find  after  full  consideration  to  be  the  natural  and 
reasonable  result,  according  to  all  experience,  of  the  facts  before 
them — what  has  been  called  the  known  and  experienced  connec- 
tion subsisting  between  collateral  facts  or  circumstances  satis- 
factorily proved,  and  the  fact  in  controversy.” 

In  support  of  what  I have  just  said  I would  point  out  that  the 
statements  in  the  testimony  of  Taylor  as  to  his  belief  as  to  how 
Davies  came  to  be  in  possession  of  the  property,  and  as  to  his 
reason  for  his  inaction,  are  unsatisfactory  and  contradictory. 

Asked  on  his  examination  in  chief  (p.  25),  “Did  you  know  how 
Davies  was  in  possession?”  his  answer  was,  “I  did  not.”  And 
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to  the  further  question,  “What  was  your  idea  about  it?”  his 
answer  was,  “I  thought  he  was  in  under  the  mortgage.” 

Again,  asked  on  cross-examination  (p.  42),  “And  you  never 
made  any  inquiry  to  know  what  had  become  of  your  estate  and 
sought  no  information  about  it?”  his  answer  was,  “I  thought  it 
was  lost.”  And  to  the  further  question,  “What?”  his  answer 
was:  “I  thought  the  way  they  got  hold  of  it,  the  way  they  were 
handling  this  thing,  it  was  all  lost.” 

Again,  asked  on  cross-examination  (pp.  109,  110),  “How  soon 
was  it  do  you  say  that — just  to  fix  the  time  more  accurately,  if  you 
can,  than  you  did  this  morning — you  came  to  the  conclusion  the 
whole  thing  was  lost  and  gone?”  his  answer  was,  “When  Robert 
Davies  got  hold  of  it,  I thought  it  was  gone.”  Again,  asked  (p. 
110),  “The  moment  he  got  hold  of  it  you  thought  it  was  gone?” 
his  answer  was,  “Yes.” 

So  again,  asked  (p.  110),  “So  that  from  the  moment  he  went 
into  possession,  you  found  him  in  possession,  you  thought  it  was 
gone?”  his  answer  was,  “Yes.” 

On  his  re-examination  he  was  asked  (p.  116):  “You  said  to 
my  learned  friend  Mr.  Tilley,  once  you  found  Davies  had  got 
possession  you  thought  the  property  was  gone?”  to  which  he 
replied,  “Yes.”  And  to  the  further  question,  “Why  did  you  say 
that?”  his  answer  was:  “Well,  I didn't  think  that  Robert  would 
like  to  give  it  up  when  he  got  hold  of  a good  thing.” 

There  was  another  very  significant  statement  made  by  the 
witness,  which  was  brought  out  almost  accidentally.  Accord- 
ing to  this  statement,  the  respondent  and  a man  named  Thompson 
formed  a partnership  in  September  or  October,  1901,  for  operating 
the  paper-mill  on  the  property  mortgaged  to  Mr.  Worrell;  and 
Davies,  learning  this,  came  to  the  witness  some  time  in  the  spring 
of  1902  and  asked  him  to  dissolve  the  partnership,  and  said  that  if 
he  would  do  so  he  (Davies)  would  “fix  up”  the  lower  paper-mill 
and  rent  it  to  the  witness  for  a nominal  price  as  long  as  he  liked. 
A paper-mill  on  the  land  mortgaged  to  Davies  had  been  partly 
burnt  down  about  a year  before  the  date  of  the  assignment,  and 
it  was  that  mill  that  Davies  proposed  to  “fix  up”  and  let  to  the 
witness. 

It  is  difficult  to  see  how  this  circumstance  can  be  reconciled 
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with  the  statement  of  the  witness  that  he  thought  that  Davies 
was  in  possession  under  his  mortgage. 

I would  also  refer  to  the  following  facts  as  supporting  my  con- 
clusion that  at  the  time  of  the  assignment  the  assignors,  Taylor 
Brothers,  were  hopelessly  insolvent,  and  that  every  one  concerned, 
Taylor  Brothers,  the  assignee,  the  inspectors,  and  the  creditors, 
recognised  that  such  was  their  financial  condition. 

The  property  in  question  was  subject  to  the  mortgage  to 
Davies,  upon  which  there  remained  due  upwards  of  $100,000,  and 
nothing  beyond  $1,460,  which  was  paid  on  the  30th  June,  1896, 
had  been  paid  on  account  of  either  principal  or  interest  from  the 
time  the  mortgage  was  made  on  the  25th  November,  1895. 

The  property  mortgaged  to  Mr.  Worrell  for  upwards  of 
$120,000  was  taken  over  by  him  under  the  Act  at  $35,000.  It 
consisted  of  350  acres  of  land,  upon  which  there  was  a paper-mill. 

The  Donlands  property,  consisting  of  659  acres,  was  incum- 
bered by  a mortgage,  on  which  there  remained  due  $35,000,  and 
was  sold  by  the  mortgagee,  and  no  surplus  remained  after  satisfy- 
ing the  mortgage. 

Various  other  properties  owned  by  Taylor  Brothers  were 
mortgaged,  and  in  all  cases  the  properties  fell  into  the  hands  of 
the  mortgagees  by  foreclosure,  or  were  sold  by  them,  and  nothing 
realised  beyond  the  amounts  of  the  mortgages  upon  them. 

The  unsecured  debts  amounted  to  upwards  of  $228,636.74 
besides  preferred  claims  for  wages  amounting  to  $4,193.83. 

The  credit  of  the  firm  was  so  exhausted  and  its  property  so 
incumbered  that  it  was  unable  to  borrow  $4,000  to  pay  the  wages 
of  its  workmen,  and  its  inability  to  borrow  that  sum  was  what  led 
to  the  making  of  the  assignment. 

It  is  a significant  fact,  I think,  that  Mr.  Worrell,  who  was 
interested  for  his  cestuis  que  trust  in  getting  out  of  the  property 
assigned  as  much  as  possible  to  meet  the  unsecured  part  of  his 
claim,  concurred,  as  it  is  fair  to  assume  his  cestuis  que  trust  also 
did,  in  the  arrangement  which  was  made  with  Davies;  and  it  is 
difficult  to  understand  how  it  was  that  he  and  they  did  so,  if 
any  one  entertained  the  idea  that  the  property  in  question  had 
then  any  such  value  as  it  is  now  said  that  it  had. 

That  the  witness  at  the  time  of  the  assignment  entertained 
such  extravagant  views  as  to  the  value  of  the  lands  owned  by 
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Taylor  Brothers  as  he  now  says  they  had,  it  is  impossible  for  me 
to  believe,  in  view  of  the  facts  I have  just  mentioned. 

According  to  his  testimony,  as  I have  already  mentioned,  the 
property  mortgaged  to  Davies  was  worth  $1,000,000,  the  property 
mortgaged  to  Worrell  $250,000,  Donlands  $66,900,  and  the  other 
properties  far  more  than  they  were  mortgaged  for.  It  is  incon- 
ceivable that  he  or  any  one  else  could  have  believed  that  the 
property  mortgaged  to  Worrell  was  worth  $250,000,  and  the  best 
evidence  that  he  did  not  so  believe  came  from  his  own  mouth 
when  he  testified  that  in  1909  he  bought  for  or  in  the  name  of  his 
wife,  for  $14,010,  114  acres  of  it,  certainly  not  the  worst  part  of 
the  350  acres,  and  that  the  price  paid  was  a fair  one. 

This  illustration  demonstrates,  I think,  the  utter  recklessness 
of  Taylor  in  giving  his  evidence,  and  yet  the  oath  of  such  a witness 
as  he  has  proved  himself  to  be,  that  he  believed  that  Davies  was 
in  possession  as  mortgagee,  has  been  accepted  as  proof  of  that 
fact,  and  that  too  in  the  face  of  the  oral  evidence  and  the  cir- 
cumstances to  which  I have  referred  negativing  the  existence  of 
any  such  belief  on  his  part. 

Attention  should  also  be  called  to  the  fact  that  after  Mr. 
Denton  had  brought  the  assignment  to  Clarkson,  Denton  and 
Clarkson  had  an  interview  with  John  F.  Taylor,  one  of  the  firm 
of  Taylor  Brothers,  at  which  Clarkson  asked  Taylor  “what  his 
wishes  were,  if  he  was  looking  to  making  any  offer  of  settlement 
and  resuming  business/’  and  that  Taylor  replied,  “ No,  he  was  not  ” 
(p.  522). 

Taylor’s  answer  appears  to  me  quite  inconsistent  with  the  view 
that  he  believed  that  there  would  be  anything  left  for  the  assignors 
after  their  debts  were  paid,  and  to  point  strongly  to  the  con- 
clusion that,  in  his  opinion  at  all  events,  his  firm  was  hopelessly 
insolvent. 

It  was,  however,  argued  that  the  effect  of  sec.  47  (2)  of  the 
Limitations  Act  is  to  exclude  from  the  operation  of  the  Act  the 
excepted  claims  mentioned  in  it  in  the  case  of  all  trusts,  including 
a constructive  trust,  but  I am  not  of  that  opinion. 

Section  47  was  first  enacted  by  the  Trustee  Act,  1891,  54  Viet, 
ch.  19,  sec.  13,  and  is  the  same  as  sec.  8 of  the  Imperial  Act  51  & 
52  Viet.  ch.  59.  The  object  of  the  enactment  was  to  extend  and 
not  to  lessen  the  protection  afforded  to  trustees  by  the  existing 
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law;  and,  with  that  object  in  view,  the  period  of  limitation  is  cut 
down  to  six  years  save  in  the  excepted  cases  mentioned  in  the 
earlier  part  of  sub-sec.  2,  and  in  these  excepted  cases  the  existing 
provisions  as  to  limitation  of  actions  are  left  as  they  were. 

Section  5 of  the  Act  bars  the  right  of  action,  in  the  case  of  a 
constructive  trust,  at  the  expiration  of  ten  years  after  the  time  at 
which  the  right  accrued,  except  in  the  case  of  concealed  fraud,  with 
which  sec.  32  deals. 

I am,  for  these  reasons,  of  opinion  that  the  Statute  of  Limi- 
tations is  a bar  to  the  action  of  the  respondent. 

There  was  a further  ground  urged  by  the  appellants,  which 
they  contended,  and  I am  of  opinion,  is  fatal  to  the  respondent. 

The  contention  is,  that  Davies  did  not  at  any  time,  though 
an  inspector,  occupy  a fiduciary  position  towards  the  assignee  or 
the  creditors  as  to  the  property  in  question;  and  that,  with  regard 
to  the  proof  of  his  claim,  the  valuation  of  his  security,  and  the 
proceedings  consequent  upon  the  filing  of  his  claim,  he  was 
entitled  to  deal  and  act  as  he  might  have  done  if  he  had  not  been 
an  inspector. 

The  original  Assignments  and  Preferences  Act,  48  Viet.  ch.  26, 
was  designed  to  provide  for  the  equitable  distribution  of  the 
property  of  insolvent  debtors  as  far  as  it  was  within  the  authority 
of  the  Provincial  Legislature  so  to  provide,  and  it  was  modelled 
on  the  Insolvent  Act,  1875,  from  which  many  of  its  provisions  are 
taken.  Section  18  (4)  (sec.  20  (4)  of  R.S.O.  1897,  ch.  147)  was 
taken  from  sec.  84;  and  it  is  significant  that,  while  that  section 
required  that  the  secured  creditor  “shall  specify  the  nature  and 
amount  of  such  security  ...  in  his  claim.,  and  shall  therein,  on 
his  oath,  put  a specified  value  thereon,”  the  requirement  of  sec. 
18  (4)  was  not  that  he  should  in  his  claim  put  a specified  value  on 
his  security,  or  that  he  should  do  that  on  his  oath,  but  merely 
that  “he  shall  put  a specified  value”  on  the  security. 

The  Act  made  no  provision  as  to  what  was  to  happen  if  the 
creditor  failed  to  put  a specified  value  on  his  security;  but,  by 
a subsequent  amendment,  59  Viet.  ch.  31,  sec.  3,  provision  was 
made  for  meeting  such  a case,  and  that  section  is  substantially 
the  same  as  sub-sec.  6 of  sec.  20  of  R.S.O.  1897,  ch.  147. 

By  this  amendment  it  was  provided  that  if  the  creditor  failed 
to  value  his  security  a County  Court  Judge  might,  on  the  applica- 
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tion  of  the  assignee  or  any  person  interested  in  the  debtor's  estate, 
order  that,  “ unless  a specified  value  shall  be  placed  on  such 
security  and  notified  in  writing  to  the  assignee  within  a time  to  be 
limited  by  the  order,  such  claimant  shall,  in  respect  of  the  claim, 
or  the  part  thereof  for  which  the  security  is  held,  in  case  the 
security  is  held  for  part  only  of  the  claim,  be  wholly  barred  of 
any  right  to  share  in  the  proceeds  of  such  estate;"  and  that, 
in  the  event  of  failure  to  comply  with  the  order,  the  claim,  or 

I part  of  it,  should  be  wholly  barred  as  against  the  estate,  “but 
without  prejudice  to  the  liability  of  the  debtor  therefor." 

It  will  be  observed  that  the  order  which  the  Judge  is  empowered 
to  make  is  to  require  the  creditor  to  put  a specified  value  on  his 
security,  not  to  require  him  to  do  this  upon  oath. 

It  may  often  be  difficult,  and  sometimes  impossible,  for  a 
creditor  to  pledge  his  oath  as  to  the  value  of  his  security;  and 
what  was  really  aimed  at  by  the  Act  was  to  prevent  a creditor, 
by  valuing  his  security  too  low,  from  obtaining  an  undue  share 
of  the  proceeds  of  the  estate  in  the  hands  of  the  assignee ; and  this 
it  was  sought  to  accomplish  by  requiring  him,  not  to  swear  to 
the  value  of  the  security,  but  to  “put  a specified  value"  on  it, 
and  by  giving  the  assignee  the  option  of  taking  the  security  at  an 
advance  of  10  per  cent,  on  the  specified  value  he  had  put  upon  it. 

The  machinery  provided  by  sec.  3 of  59  Yict.  ch.  31  for  barring 
the  claimant  of  any  right  to  share  in  the  proceeds  of  the  debtor’s 
estate,  if  he  fails  to  do  what  in  effect  is  giving  an  option  to  the 
assignee  to  take  an  assignment  of  the  security  at  an  advance  of  10 
per  cent,  on  the  specified  value  the  creditor  puts  upon  it,  supports 
the  view  I have  expressed. 

My  conclusion,  based  on  these  considerations,  is,  that  the 
creditor  is  not  required  to  put  the  specified  value  on  the  security 
on  oath,  and  that  it  is  not  incumbent  on  him  to  put  this  specified 
value  on  the  security  in  the  claim  which  he  files  with  the  assignee, 
but  that  that  may  be  done  by  a separate  document  or  even  sub- 
sequently, and  that  the  delivery  to  the  assignee  of  a simple  state- 
ment that  he  puts  a stated  value  on  his  security  would  be  a suffic- 
ient compliance  with  the  requirement  of  sec.  20  (4)  in  that  regard. 

If  this  be  the  correct  view  of  the  effect  of  the  section,  I see  no 
reason  why  what  took  place  with  regard  to  the  security,  followed 
by  the  release  of  the  equity  of  redemption,  was  not,  in  substance 
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and  reality,  if  not  in  form,  a consent  to  the  retention  by  Davies 
of  his  security  at  $45,000,  within  the  meaning  of  the  sub-section. 

It  was  argued  that  Davies  never  put  a specified  value  on  his 
security : that  what  he  did  was  merely  to  acquiesce  in  the  valua- 
tion made  by  the  assignee;  and  that  the  transaction  must  be 
treated,  not  as  something  done  under  sec.  20  (4),  but  as  a purchase 
by  Davies  of  the  equity  of  redemption. 

I am  unable  to  agree  with  that  contention ; the  purpose  of  the 
assignee  in  his  dealings  with  Davies,  and  of  Davies  himself,  was 
to  arrive  at  the  amount  for  which  Davies  was  to  be  entitled  to 
rank  on  the  estate.  The  assignee  was  doubtless  familiar  with  the 
provisions  of  the  Act  as  to  secured  creditors.  He  had  himself 
formed  the  opinion  that  the  value  of  the  mortgaged  property  was 
only  $35,000;  he  had  procured  a valuation  to  be  made,  and  the 
value  placed  on  it  by  the  valuators  was  $45,000.  There  was  no 
thought  of  the  assignee  taking  over  the  security  at  that  price, 
much  less  of  taking  it  over  at  an  advance  of  ten  per  cent.  In 
these  circumstances,  it  would  have  been  but  an  idle  form  for 
Davies  to  put  a specified  value  on  his  security — that  is,  to  do  that 
formally  and  in  writing. 

I cannot  doubt  that  if  the  assignee  and  a secured  creditor  meet 
and  arrive  at  an  agreement  as  to  the  value  of  the  security  held  by 
the  creditor,  and  the  assignee  does  not  desire  to  be  given  an 
opportunity  of  taking  over  the  security  in  the  formal  manner  for 
which  sec.  20  (4)  provides,  he  may  waive  his  right  to  have  a 
specified  value  put  by  the  creditor  on  his  security,  and  may  con- 
sent to  the  retention  of  it  at  the  value  which  he  and  the  creditor 
have  agreed  that  it  has,  at  all  events  where  the  assignee  does  this 
under  the  authority  of  the  creditors.  With  the  effect  of  the  con- 
sent to  the  retention  by  the  creditor  of  his  security  and  his  right 
to  require  from  the  assignee  a release  of  the  equity  of  redemption 
I shall  afterwards  deal. 

It  is  manifest,  I think,  that  what  was  done,  including  the  giving 
of  the  release  of  the  equity  of  redemption,  was  understood  by 
every  one  concerned  as  being  done  under  sec.  20  (4). 

The  letter  from  Mr.  Worrell  to  the  assignee  of  the  30th  April, 
1902  (exhibit  57),  though  relied  on  by  the  respondent  as  evidencing 
the  contrary  of  this,  supports  the  view  I have  just  expressed,  for 
it  shews  that  Mr.  Worrell  understood  that  what  was  being  done 
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was  being  done  under  sec.  20  (4),  and  it  was  because  of  this  that 
he  criticised  the  form  of  the  conveyance — the  ground  of  his 
criticism  being  that  it  might  lead  to  difficulties  because  the  form 
of  it  might  appear  to  be  inconsistent  with  the  real  transaction  of 
which  it  formed  part. 

The  conveyance  (exhibit  9)  to  Mr.  Worrell,  who  was  also  a 
secured  creditor,  is  in  the  form  which  that  gentleman  thought 
should  be  adopted  for  the  conveyance  to  Davies,  and  it  is  prob- 
able that  the  reason  it  was  not  adopted  for  that  conveyance 
was,  that  there  had  been  no  formal  putting  of  a specified  value 
on  his  security  by  Davies. 

Davies’  letter  to  Clarkson  of  the  24th  April,  1902,  is,  I think, 
strong,  if  not  conclusive,  evidence  that  the  parties  were  acting 
under  sec.  20  (4).  It  reads: — 

“Toronto,  24th  April,  1902. 

“E.  R.  C.  Clarkson,  Esq., 

“Assignee  of  Estate  of  Taylor  Brothers, 

“Toronto. 

“Pur^iant  to  the  arrangement  made  with  you,  I beg  to  notify 
you  that,  in  consideration  of  your  having  given  me  a quit-claim 
of  the  property  comprised  in  the  Don  Valley  Brick  Works,  I 
have  agreed  to  waive  my  right  to  rank  on  the  above  estate  for 
$45,000  of  the  claim  of  $100,000  proved  by  me  in  respect  of  the 
mortgage  I hold  from  Taylor  Brothers.  The  sum  of  $45,000  is 
the  valuation  which  has  been  made  of  the  said  property. 

“ I also  agree  to  accept  a quit-claim  in  respect  of  the  nine  houses 
on  the  Don  Mills  road,  in  full  of  my  claim  on  a mortgage  covering 
said  property,  and  will  not  prove  any  claim  in  respect  thereto. 

“Yours  truly, 

“Robt.  Davies.” 

Confirmation  of  this  view  is  also  found  -in  the  fact  that  a 
meeting  of  creditors  was  called  for  the  18th  June,  1902,  for, 
amongst  other  things,  dealing  with  the  claims  of  Davies  and  the 
Taylor  estate  (i.e.,  the  claim  of  Mr.  Worrell),  and  that  that 
meeting  was  held,  and  that  at  it  what  the  assignee  had  decided 
to  do  was  authorised  to  be  done,  and  in  the  fact  that  in  the  divi- 
dend-sheet it  appeared  that  Davies’  claim  was  proved  for  the 
balance  of  it  after  deducting  $45,000  as  the  value  of  his  security. 

I am  not  dealing  now  with  the  regularity  of  the  meeting,  but 
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I refer  to  it  only  as  throwing  light  upon  what  the  parties  engaged 
in  the’  transaction  intended  to  do  and  thought  they  were  doing. 

It  is  manifest  that  all  parties  to  the  transaction  thought  that 
where  the  assignee  did  not  elect  to  take  over  the  security  the 
secured  creditor  was  entitled  to  retain  it  and  to  a release  of  the 
equity  of  redemption  from  the  assignee. 

That  a strict  compliance  with  the  procedure  prescribed  by  the 
Act  as  to  the  claims  of  secured  creditors  is  not  essential  to  estab- 
lish assent  to  the  retention  of  his  security  by  a creditor  is,  I think, 
settled  by  Bell  v.  Ross  (1885),  11  A.R.  458.  That  was  a case 
under  the  provision  of  the  Insolvent  Act,  1875,  corresponding 
with  sec.  20  (4),  and  it  was  held  that  a formal  resolution  of  the 
assignee  allowing  the  creditor  to  retain  the  property  was  not 
necessary,  and  that  his  assent  was  inferred  from  what  had  taken 
place. 

It  is,  however,  contended  that,  being  an  inspector,  Davies  was 
disqualified  from  entering  into  the  arrangement  that  was  come  to 
between  him  and  the  assignee,  even  if  the  transaction  is  to  be 
treated  as  having  been  a carrying  out  of  the  provisions  of  sec. 
20  (4) ; that,  because  of  Davies’  position  as  inspector,  the  assignee 
could  not  deal  with  him  even  for  the  purposes  of  the  sub-section. 

I have  already  stated  my  conclusion  as  to  the  real  nature  of 
the  transaction,  and  I am  unable  to  agree  with  the,  to  me,  startling 
proposition  involved  in  the  second  of  these  contentions;  and,  in 
the  absence  of  authority  binding  on  this  Court,  I decline  to  give 
effect  to  (it. 

Davies  was  not  only  an  inspector,  but  he  was  also  a secured 
creditor,  and  was  therefore  under  a statutory  obligation,  if  he 
sought  to  prove  against  the  estate  in  the  hands  of  the  assignee, 
to  put  a specified  value  on  his  security;  and,  as  I have  said,  in 
effect  to  give  to  the  assignee  the  option  of  taking  over  the  security 
at  an  advance  of  10  per  cent,  over  that  specified  value,  with  the 
right,  if  that  option  were  not  exercised,  to  retain  his  security  at 
the  value  he  had  put  upon  it  and  prove  against  the  estate  for  the 
balance  of  his  claim. 

If  the  contention  of  the  respondent’s  counsel  were  to  prevail,  it 
would  be  practically  impossible  for  a secured  creditor,  who  holds 
security  and  is  appointed  an  inspector,  to  prove  his  claim. 

With  respect  to  his  claim  and  his  rights  under  sec.  20  (4), 
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Davies  was,  in  my  opinion,  entitled  to  deal  with  the  assignee  and 
the  creditors  just  as  freely  and  untrammelled  as  if  he  had  not 
been  an  inspector;  and,  in  respect  of  it  and  of  the  proceedings 
under  sec.  20  (4),  in  my  opinion  he  occupied  no  fiduciary  position 
towards  the  assignee  or  the  creditors,  and  any  fiduciary  position 
he  occupied  by  reason  of  his  appointment  was,  to  use  the  language 
of  Maclennan,  J.A.,  in  Morrison  v.  Watts  (1892),  19  A.R.  622, 
632,  quoad  his  claim  and  proceedings  under  sec.  20  (4),  “in  abey- 
ance. 

In  that  case  the  assignee  had,  with  the  sanction  of  the  inspec- 
tors, purchased  the  estate,  and  it  was  pointed  out  by  that  learned 
Judge  that  the  defendant’s  difficulty  was,  that  the  inspectors  of 
the  estate  had  no  power  to  bind  the  creditors  by  negotiating  with 
him  for  a sale  to  him  of  the  estate,  and  he  added : — 

“If  they  had,  I should  have  thought  that  the  moment  they 
opened  negotiations  with  him  for  that  purpose,  he  was  thereby 
put  at  arm’s  length,  and  that  his  trusteeship  was,  to  that  extent, 
put  aside,  and  became  in  abeyance.” 

It  is  not  necessary  for  the  purposes  of  this  case  to  go  as  far 
as  the  learned  Judge  intimated  that  he  would  have  gone.  The 
case  which  he  cited  in  support  of  his  proposition  was  Boswell  v. 
Cooks  (1883),  23  Ch.D.  302.  The  principle  of  that  case,  even 
if  the  application  of  it  cannot  be  pushed  as  far  as  Maclennan,  J.  A., 
would  have  extended  it,  appears  to  me  to  be  applicable  to  the 
case  at  bar,  and  the  reasoning  of  Fry,  J.,  at  p.  310,  particularly  so. 

In  that  case  it  was  sought  to  set  aside  a sale  that  had  been 
made  in  an  administration  action  to  the  defendant  Coaks,  who 
was  the  solicitor  for  the  defendants  in  the  action.  The  solicitor 
had  obtained  leave  to  bid,  and  the  conduct  of  the  sale  was  given 
to  the  solicitors  for  the  plaintiff,  they  undertaking  not  to  com- 
municate any  particulars  to  Coaks  and  to  carry  out  the  sale 
wholly  independently  of  him,  and  the  sale  was  subsequently 
confirmed  by  the  Court  in  due  course. 

It  was  sought  to  set  aside  the  sale,  on  the  ground  that  Coaks 
stood  in  a fiduciary  position  towards  the  creditors,  and  that  he 
had  concealed  from  the  Court  certain  material  facts  within  his 
knowledge  as  to  certain  matters  which  it  was  his  duty  to  dis- 
close. 
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Stating  his  reasons  for  judgment,  Fry,  J.,  said  (pp.  309,  310) : — 

“The  equity  suggested  is  that,  though  the  leave  to  bid  was 
given,  Mr.  Coaks  still  remained  in  a fiduciary  position  towards 
the  estate.  It  is  said  that  the  effect  of  leave  to  bid  is,  not  to 
place  a person  who  was  in  a fiduciary  position  at  what  is  com- 
monly called  arnTs  length,  and  to  put  an  end  to  that  fiduciary 
position;  but  that  it  only  varies  the  right  of- the  cestui  que  trust 
to  this  extent,  that  whereas  before  the  leave  to  bid  he  could  at  his 
mere  election  have  set  aside  the  transaction,  after  the  leave  to 
bid  is  granted  he  is  no  longer  at  liberty  to  set  it  aside  at  his  mere 
election,  but  is  bound  to  prove  that  there  was  some  non-disclos- 
ure of  a material  fact  which  the  person  permitted  to  bid  was 
obliged  to  disclose.  In  other  words,  it  is  said  that  Mr.  Coaks, 
having  obtained  his  leave  to  bid,  was  still  unSer  his  original 
obligation  to  disclose  everything  which  it  was  material  to  the 
vendor  to  know,  and  that  if  that  disclosure  was  not  made  the  sale 
could  be  set  aside;  and  that  the  effect  of  the  leave  to  bid  was  to 
limit  the  right  to  set  it  aside  to  that  particular  contingency.  In 
my  judgment  nothing  could  be  more  inconvenient  than  such  a 
rule,  or  more  at  variance  with  the  general  principles  of  the  Court. 
The  Court  strives  anxiously  to  prevent  a person  from  being 
placed  in  a position  in  which  his  interest  shall  pull  him  one  way  and 
his  duty  shall  pull  him  the  other : and  that  is  the  very  reason  why 
persons  standing  in  a position  in  which  they  have  duties  towards 
others  are  not  allowed  to  maintain  an  interest  of  their  own  adverse 
to  that  duty.  It  is  here  said  that  Mr.  Coaks,  notwithstanding 
his  liberty  to  bid,  was  bound  to  disclose  everything  which  it 
would  be  material  to  the  vendor  to  know.  What  would  be  the 
result  of  such  a rule?  It  would  amount  to  this : that  Mr.  Coaks, 
having  leave  to  bid,  as  he  subsequently  did,  £40,000,  would  have 
been  bound  to  disclose  his  own  willingness,  if  such  were  the  case, 
to  give  £41,000  or  £42,000;  and  that  he  would  have  been  bound 
to  admit  that  if  he  were  pressed  a little  harder  more  money  would 
be  forthcoming.  It  appears  to  me  to  be  obvious  that  no  transac- 
tion of  bargain  and  sale  could  be  reasonably  conducted  on  any 
such  principle  as  that,  and  if  that  were  the  meaning  of  giving 
leave  to  bid  . . . no  such  leave  to  bid  ever  ought  to  be  given.” 

This  was  accepted  as  a correct  statement  of  the  law  when  the 
case  came  before  the  House  of  Lords,  Coaks  v.  Boswell  (1886),  11 
App.  Ca,s.  232,  242. 
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In  support  of  the  contention  that  an  inspector  cannot  exercise 
the  rights  he  possesses  or  perform  the  duties  he  owes  under  sec. 
20  (4),  Tennant  v.  Trenchard  (1869),  L.R.  4 Ch.  537,  544,  was 
cited,  but  that  case  is  clearly  distinguishable.  What  was  said 
in  it  is  that  a trustee  in  whom  an  estate  is  vested  upon  trust, 
who  is  also  a mortgagee  of  the  estate,  cannot,  while  he  remains  a 
trustee,  exercise  the  right  he  would  otherwise  possess  of  fore- 
closing the  equity  of  redemption.  In  the  first  place,  no  estate  is 
vested  in  an  inspector;  and,  in  the  second  place,  in  the  case  of  a 
mortgagee,  he  is  asking  a Court  of  Equity  to  exercise  its  powers 
to  foreclose,  and  the  Court  refuses  to  aid  him  to  accomplish  that, 
and  for  the  reason  stated  by  the  Lord  Chancellor  (Hatherley); 
while  in  the  case  of  a secured  creditor,  who  is  also  an  inspector,  his 
rights  do  not  depend  upon  what  a Court  of  Equity  may  or  may 
not  do,  but  are  statutory. 

Davies,  with  his  statutory  right  and  duty  in  regard  to  the 
proof  of  his  claim  and  to  what  was  to  be  done  under  sec.  20  (4), 
stood  in  at  least  as  good  a position  as  did  Coaks  in  Boswell  v. 
Coaks;  and,  in  my  opinion,  as  to  those  matters  occupied  no 
fiduciary  position  towards  the  assignee  or  the  creditor  or  any  one 
else. 

I incline  strongly  to  the  opinion  that,  having  regard  to  the 
fact  that  it  was  known  to  the  assignee  and  to  the  creditors  that 
Davies  was  a secured  creditor  and  that  Worrell  was  also  a secured 
creditor,  and  knowing,  as  they  must  be  taken,  I think,  to  have 
known,  what  the  statute  required  to  be  done  in  respect  of  secured 
claims,  in  naming  them  as  inspectors,  the  creditors  must  have  in- 
tended that  they  (Davies  and  Worrell)  should  respectively  act 
as  inspectors  only  in  respect  of  matters  outside  of  those  in  which 
they  had  duties  under  sec.  20  (4)  to  perform.  If  it  were  otherwise, 
they  must  have  intended  to  render  it  practically  impossible  for 
Davies  or  Worrell  to  perform  those  duties,  and  for  the  provision 
of  the  Act  as  to  secured  claims  to  be  worked  out,  unless  indeed 
they  resigned  their  inspectorships;  and,  if  the  latter  course  were 
to  be  rendered  necessary,  it  was  almost  a farce  to  appoint,  seeing 
that  action  upon  secured  claims  must  be  taken  promptly. 

The  inference  might,  I think,  well  be  drawn  that  as  business 
men,  knowing  what  a secured  claim  was  and  the  duties  of  the 
creditor  and  the  assignee  in  respect  of  it,  the  creditors  did  not 
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intend  by  their  action  to  hamper  them  in  the  performance  of 
those  duties,  but  to  leave  them,  as  far  as  the  secured  creditor 
was  concerned,  to  be  performed  by  him  without  being  fettered  in 
any  way  by  imposing  upon  him  duties  of  a fiduciary  character 
in  respect  of  them. 

There  remains  to  be  considered,  on  this  branch  of  the  case, 
the  question  of  the  effect  of  the  assignee  determining  not  to  take 
over  the  security.  It  was  contended  by  counsel  for  the  appellants 
that  the  effect  is  that  the  secured  creditor  is  entitled  to  retain 
the  property  upon  which  the  security  is  held,  discharged  of  the 
equity  of  redemption  of  the  assignee  or  any  other  person  who 
otherwise  would  be  entitled  to  redeem,  and  in  support  of  that 
contention  Bell  v.  Ross  (supra)  was  relied  on. 

It  was  answered  by  counsel  for  the  respondent  that  that  case 
has  no  application  to  a provision  such  as  that  which  sec.  20  (4) 
contains;  that  the  provision  of  the  Insolvent  Act,  1875,  which 
was  under  consideration  there,  differs  widely  from  sec.  20  '(4),, 
which  does  not  contain  the  words  the  use  of  which  led  to  the 
conclusion  that  was  reached  in  that  case. 

It  is  true  that  the  wording  of  the  section  differs,  the  principal 
difference  being  that  sec.  84  of  the  Insolvent  Act,  1875,  provided 
that 

“The  assignee,  under  the  authority  of  the  creditors,  may 
either  consent  to  the  right  to  rank  for  such  liability,  or  to  the 
retention  of  the  property  or  effects  constituting  such  security  or 
on  which  it  attaches  by  the  creditor,  at  such  specified  value,  or 
he  may  require  from  such  creditor  ...  an  assignment  and 
delivery  of  such  security,  property  or  effects,  at  an  advance  of 
ten  per  centum  upon  such  specified  value,  to  be  paid  to  him  out 
of  the  estate  so  soon  as  he  has  realised  such  security,  in  which  he 
shall  be  bound  to  the  exercise  of  ordinary  diligence;  and  in  either 
of  such  cases  the  difference  between  the  value  at  which  the  lia- 
bility or  security  is  retained  or  assumed  and  the  amount  of  the 
claim  of  such  creditor,  shall  be  the  amount  for  which  he  shall 
rank  and  vote  as  aforesaid.” 

While  sec.  20  (4)  provided  that: — 

“Every  creditor  in  his  proof  of  claim  shall  state  whether  he 
holds  any  security  for  his  claim  or  any  part  thereof ; and  if  such 
security  is  on  the  estate  of  the  debtor,  or  on  the  estate  of  a third 
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party  for  whom  such  debtor  is  only  secondarily  liable,  he  shall 
put  a specified  value  thereon,  and  the  assignee  under  the 
authority  of  the  creditors  may  either  consent  to  the  right  of 
the  creditor  to  rank  for  the  claim  after  deducting  such 
valuation,  or  he  may  require  from  the  creditor  an  assignment 
of  the  security  at  an  advance  of  ten  per  cent,  upon  the 
specified  value  to  be  paid  out  of  the  estate  as  soon  as  the 
assignee  has  realised  such  security;  and  in  such  case  the  differ- 
ence between  the  value  at  which  the  security  is  retained  and  the 
amount  of  the  gross  claim  of  the  creditor  shall  be  the  amount  for 
which  he  shall  rank  and  vote  in  respect  of  the  estate.” 

There  is  another  difference  between  the  two  enactments  which 
it  may  be  well  to  mention.  Section  84  did  not,  at  all  events  in 
terms,  require,  as  did  sec.  20  (4),  that  every  creditor  should  in 
his  proof  of  claim  state  whether  he  holds  any  security  for  his  claim 
or  any  part  thereof,  and  sec.  84  required  that  a creditor  holding 
security  from  the  insolvent  or  from  his  estate,  or  if  there  were 
more  than  one  insolvent  liable  as  partners,  and  the  creditor 
held  security  from  or  the  liability  of  one  of  them  as  security  for 
a debt  of  the  firm,  to  specify  the  nature  and  amount  of  such 
security  or  liability  in  his  claim;  while  sec.  20  (4)  required  the 
security  to  be  valued  if  it  was  on  the  estate  of  the  debtor,  or  on 
the  estate  of  a third  party  for  whom  the  debtor  was  only  secondar- 
ily liable. 

The  question  then  is:  Are  these  differences  such  that  the 

reasoning  on  which  the  Court  in  Bell  v.  Ross  based  its  decision,  is 
not  applicable  to  a case  arising  under  sec.  20  (4)? 

The  section  is  certainly  not  happily  worded,  and  this  makes 
it  difficult  to  ascertain  with  absolute  certainty  what  it  means; 
but,  if  it  had  not  the  meaning  which  counsel  for  the  appellants 
ascribes  to  it,  it  is  difficult  to  see  how  the  provisions  of  it  could  be 
worked  out  in  practice. 

The  creditor  is  to  put  a specified  value  on  the  security  he 
holds.  What  does  that  mean?  What  is  his  security?  In  one 
sense,  no  doubt,  it  was  in  this  case  the  mortgage,  but  in  another 
sense,  and  that  in  which,  in  my  opinion,  it  is  used,  it  means  the 
property  on  which  the  debt  is  secured.  What  is  it  that  the 
assignee  gets  if  he  elects  to  require  “ an  assignment  of  the  security?  ” 
Clearly  it  is  not  the  mortgage,  carrying  with  it  the  covenant  of 
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the  mortgagors  to  pay  the  mortgage  debt.  It  must,  therefore, 
I think,  be  the  property  discharged  of  the  incumbrance  upon  it. 

The  amount  which  the  assignee  is  to  pay  to  the  creditor  is 
to  be  paid  out  of  the  “estate  as  soon  as  the  assignee  has  realised 
such  security;”  language  which  points  plainly,  I think,  to  realisa- 
tion by  sale  of  the  mortgaged  property,  for  that  is  all  that  the 
assignee  has  from  which  to  realise. 

If  this  be  the  correct  view,  when  the  Act  speaks  of  the  security 
being  retained,  must  not  a similar  meaning  be  given  to  the  word 
“security,”  i.e.,  “the  property  which  is  held  as  security”  dis- 
charged of  the  right  to  redeem?  I think  that  that  is  the  meaning 
that  must  be  given  to  it,  for,  as  Burton,  J.A.,  pointed  out  in  Bell 
v.  Ross,  at  pp.  462,  463,  there  is  no  distinction  made  between  the 
thing  retained  and  the  thing  transferred. 

It  appears  to  me  that,  in  framing  what  is  now  sec.  20  (4),  the 
intention  was  to  adopt,  in  what  was  thought  to  be  more  com- 
pendious language,  and  language  that  was  more  fitted  to  the 
change  that  was  being  made  as  to  the  nature  of  the  security 
which  was  to  be  valued,  the  provisions  of  sec.  84  of  the  Insolvent 
Act,  1875;  and,  in  my  opinion,  the  principle  of  the  decision  in 
Bell  v.  Ross  is  applicable  to  a case  arising  under  sec.  20  (4). 

There  remains  to  be  considered  the  question  whether  what 
was  done  was  done  “under  the  authority  of  the  creditors,”  within 
the  meaning  of  sec.  20  (4). 

It  may  be  that  the  reasoning  in  the  American  cases  cited  by 
Mr.  Tilley  would  warrant  the  conclusion  that  direct  action  by 
the  creditors  is  not  necessary,  and  that  it  is  sufficient  if  they  took 
no  contrary  action,  but  it  is  not  necessary  to  go  that  far;  that 
no  formal  action  or  resolution  is  necessary  is,  I think,  shewn  by 
Bell  v.  Ross,  but  it  is  sufficient  if  it  appears  that  what  was  done 
was  done  with  the  assent  or  concurrence  of  the  creditors.  The 
inspectors  certainly  authorised  what  was  done  to  be  done;  at 
the  meeting  of  the  creditors  to  which  I have  already  referred,  it 
was  authorised,  and  every  creditor  received  his  dividend  on  the 
basis  of  a dividend-sheet  which  disclosed  the  fact  that  Davies 
had  been  allowed  to  retain  his  security,  and  a copy  of  the  dividend- 
sheet  must  have  been  sent  to  every  creditor,  and  every 
creditor  was  entitled  to  object  to  any  claim  mentioned  in  it,  and 
failing  objection  the  dividends  were  to  be  paid  (sec.  29);  and,  so 
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far  as  the  evidence  discloses,  no  creditor  ever  objected  to  what 
was  done  until  the  objection  was  raised  in  argument  in  this  case. 

In  referring  to  the  meeting  of  creditors,  I do  not  overlook  the 
fact  that  the  notice  of  it  was  not  published  in  the  Ontario  Gazette; 
although  that  was  not  done,  the  notice  was  sent  to  every  creditor, 
and  that  is  sufficient  for  the  purpose  of  my  reference  to  the 
action  taken  at  the  meeting. 

Under  all  the  circumstances,  the  proper  inference  is,  that  the 
assighee’s  assent  to  the  retention  by  Davies  of  his  security  was 
given  under  the  authority  of  the  creditors,  within  the  meaning  of 
sec.  20  (4). 

For  all  these  reasons,  I would  allow  the  appeal  with  costs, 
reverse  the  judgment  of  my  brother  Lennox,  and  substitute  for 
it  judgment  dismissing  the  action  with  costs. 

Since  the  foregoing  was  written,  counsel  for  the  respondent 
have  referred  us  to  Moody  v.  Cox  and  Hatt,  [1917]  2 Ch.  71,  but 
that  case  has  no  application  to  the  case  at  bar,  in  the  view  I have 
taken  as  to  the  position  of  Davies  with  respect  to  his  claim  and 
the  proof  of  it. 

Maclaren,  J.A.,  agreed  in  the  result. 

Hodgins,  J.A.: — The  facts,  although  discussed  at  length  in 
the  trial  judgment,  are  not  at  all  complex.  Robert  Davies  was 
mortgagee,  to  the  extent  of  $73,000  and  interest,  of  140  acres  in 
the  Don  valley,  about  40  acres  of  which  was  used  as  a brick-yard, 
and  on  the  remainder  stood  a burned  paper-mill.  The  firm  of 
Taylor  Brothers,  which  owned  the  whole  property  and  operated 
the  brick-yard,  assigned  to  E.  R.  C.  Clarkson,  one  of  the  appel- 
lants, on  the  14th  June,  1901.  The  assignee,  a few  days  after- 
wards, leased  the  brick-yard  to  Davies  for  one  month.  The 
lease  was  intended  to  keep  the  brick-yard  going  until  the  creditors 
should  give  directions  as  to  its  disposal.  At  the  first  meeting  of 
creditors  on  the  5th  July,  1901,  Davies  and  some  others  were 
appointed  inspectors,  “with  power  in  conjunction  with  the 
assignee  to  realise  upon  the  assets  to  the  best  advantage.”  Davies 
attended  one  meeting,  on  the  5th  July,  1901,  was  absent  on  the 
9th  July,  and  resigned  as  inspector  on  the  3rd  September,  -1901, 
by  letter  to  the  assignee,  owing  to  negotiations  looking  to  his 
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retaining  his  security  and  ranking  upon  the  estate  for  less  than  his 
full  claim..  In  fact  as  early  as  the  31st  July,  1901,  his  solicitors 
told  the  assignee  that  he  desired  to  retire  as  inspector,  and  sug- 
gested that  no  more  formal  resignation  was  necessary.  Mr. 
Noel  Marshall  took  his  place,  though  never  elected  by  the  credi- 
tors, and  attended  the  meetings  of  the  30th  September,  1901, 
and  the  25th  October,  1901.  On  the  10th  February,  1902,  a deed 
to  Davies  was  prepared,  but  it  was  not  until  the  22nd  April,  1902, 
that  a resolution  of  the  inspectors,  Davies  being  present,  was 
passed,  authorising  the  ranking  of  Davies  on  the  estate  for  his 
claim,  less  $45,000,  the  valuation  of  the  brick-yard  and  plant, 
and  the  giving  of  a release  of  the  equity  of  redemption  to  him. 
To  this  Davies  agreed  formally,  by  letter  dated  the  24th  April, 
1902.  Mr.  Worrell,  also  an  inspector,  suggested,  after  the  meet- 
ing, that  the  creditors  should  be  asked  to  confirm  this  transaction ; 
and,  on  the  18th  June,  1902,  a meeting,  called  to  “consider the 
settlement  and  ranking  of  secured  claims  and  such  other  business 
as  may  come  before  the  meeting,”  was  held,  at  which  some  credi- 
tors attended.  This  meeting  was  not  advertised  in  the  Ontario 
Gazette,  as  required  by  the  statute  then  in  force,  but  those 
present  assented  to  the  ranking  and  the  giving  of  the  equity 
of  redemption  to  Davies. 

The  release  of  the  equity  of  redemption  itself  was  not  delivered 
to  Davies  until  the  15th  September,  1902.  In  the  meantime, 
Davies,  apparently  under  the  belief,  shared  by  the  assignee  and 
those  of  the  inspectors  who  were  called  as  witnesses,  that  in 
order  to  save  his  m ortgage  money  he  would  be  obliged  to  take 
over  the  property,  had  made  somewhat  extensive  improvements 
in  the  plant  and  continued  the  manufacture  of  brick.  The  month 
covered  by  the  lease  to  him  had  expired,  but  it  is  not  clear  just 
what  bargain  was  made  regarding  his  occupation  of  the  brick- 
yard and  property,  if,  indeed,  anything  was  actually  arranged. 
Had  the  creditors  on  the  18th  June,  1902,  decided  to  sell  the 
property  subject  to  the  mortgage,  or  to  redeem  Davies,  it  is  most 
probable  that  he  would  have  been  entitled  to  remove  these  im- 
provements as  tenant’s  fixtures.  No  claim  is  made  to  set  aside 
the  lease.  If  he  held  under  it  or  any  other  tenancy,  there  would 
naturally  be  a merger  when  the  equity  of  redemption  was  vested 
in  Davies.  The  improvements  in  question  were  made  openly, 
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were  admittedly  seen  by  the  respondent  and  her  husband,  as  well 
as  were  the  operations  carried  on  for  making  brick,  and  no  claim 
against  Davies  or  protest  to  him  or  to  the  assignee,  nor  even  any 
inquiry,  was  made  until  this  action  was  begun  on  the  21st  July, 
1914.  Davies  signed  as  inspector  a deed  of  other  property 
belonging  to  the  estate  in  or  about  June  or  July,  1902. 

It  appears  that,  when  the  James  Bay  Railway  Company,  now 
the  Canadian  Northern  Railway  Company,  expropriated  their 
right  of  way  through  the  brick-yard  property,  a claim  for  com- 
pensation was  made  by  Davies,  resulting  in  a large  award,  to- 
talling $238,583,  being  given  to  him  on  the  14th  May,  1912. 
The  brick-yard  property  consists  of  a very  valuable  combination 
of  shale,  brick-clay,  and  sand.  It  was  worked  successfully  by 
the  methods  adopted  by  Davies,  but  its  natural  advantages  were 
open  and  visible  when  the  assignment  was  made;  and,  if  the  res- 
pondent’s husband  is  to  be  believed,  it  was  worth  an  enormous 
sum.  He  puts  it  at  a million  dollars,  while  other  brick-makers 
now  estimate  it  as  being  worth  then  $500,000.  No  such  value 
was  ever  attributed  to  it  by  the  assignee,  the  inspectors,  or  the 
valuators  employed  by  the  assignee,  and  the  actions  of  the  res- 
pondent and  her  husband  are  entirely  inconsistent  with  the  belief 
he  now  professes  to  have  held. 

It  is  unfortunate  that  when  this  litigation  was  begun  Davies 
was  bedridden  or  suffering  from  a serious  illness,  one  so  severe 
that  he  never  learned  of  the  pendency  of  this  action,  and  died 
without  opportunity  to  give  his  evidence.  The  judgment  is 
naturally  largely  the  outcome  of  inferences  drawn  by  the  learned 
trial  Judge  from  the  circumstances  as  testified  to  by  others,  and 
from  the  written  evidence.  In  view  of  the  length  of  time  that  has 
been  allowed  to  elapse  since  the  impeached  transaction  took  place, 
i.e.,  since  1902,  the  absence  of  Davies’  testimony  is  greatly  to  be 
regretted.  The  only  bit  of  evidence  coming  from  him,  and  which 
might  explain  his  exact  attitude,  was  rejected  at  the  trial,  and  I 
think  wrongly.  For,  as  it  was  contended  that  his  letter  of  resigna- 
tion did  not  represent  his  actual  position,  and  was  merely  formal, 
and  that  he  was  guilty  of  want  of  candour,  his  statements  at  that 
time  in  regard  to  these  matters  are  as  relevant  evidence  as  was 
the  letter  itself  or  his  signature  to  the  deed  to  Worrell  in  June, 
1902,  of  the  property  already  alluded  to. 
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The  judgment  does  not  err  on  the  side  of  giving  him  the  benefit 
of  any  doubt,  but  it  deals  from  its  own  point  of  view  so  exhaust- 
ively with  the  matters  proved  at  the  trial  that  it  is  unnecessary 
to  elaborate  them  here. 

I need  not  repeat  the  observations  made  by  my  Lord  the  Chief 
Justice  in  his  judgment  with  regard  to  the  position  of  inspectors 
under  R.S.0. 1897,  ch.  147,  coupled  with  the  resolution  of  creditors 
in  this  case.  I agree  with  him  in  thinking  that  the  inspectors  were 
not  trustees  for  sale.  I think,  however,  that,  under  the  statute  and 
resolution,  they  stood  to  the  creditors  in  the  position  of  agents  to 
represent  their  interests  during  the  period  of  realisation  of  the 
assets  by  the  assignee.  Neither  the  statute  nor  the  resolution 
had  the  effect  of  vesting  any  estate  in  them;  but  the  latter  was, 
in  my  view,  a giving  of  directions  with  reference  to  the  disposal 
of  the  estate,  within  the  meaning  of  sec.  17,  R.S.O.  1897,  ch.  147. 

The  result  is,  that  the  creditors  put  in  the  hands  of  the  in- 
spectors whatever  powers  they  might  have  exercised  under  the 
statute  with  regard  to  the  realisation  of  the  assets.  “ With  power 
in  conjunction  with  the  assignee  to  realise  upon  the  assets  to 
the  best  advantage”  imports  delegation,  and  it  renders  the  in- 
spectors’ consent  equivalent  to  that  of  the  creditors  in  the  dis- 
position of  the  assets  by  the  assignee. 

It  is  this  view  that  makes  it  difficult  to  hold  that  Davies  ever 
effectually  terminated  the  fiduciary  relationship  accepted  by  him 
when  he  entered  on  the  duties  of  inspector;  nor  can  it,  I think, 
fairly  be  said  that  what  occurred  in  relation  to  his  claim  is  equiv- 
alent to  a valuation  of  his  security  under  the  statute,  with  the 
results  flowing  therefrom.. 

The  original  resolution  of  the  inspectors  is  not  exactly  clear. 
It  may  be  construed  as  directing  sale  by  auction  in  all  cases,  but 
as  relieving  the  assignee  from  getting  valuations  of  the  brick-yard 
and  the  350  acres  mortgaged  to  Mr.  Worrell,  or,  in  another  view, 
as  indicating  that  these  were  to  be  sold  subject  to  the  mortgages 
upon  them  after  valuations  had  been  procured.  There  was  a 
reason  why  a valuation  on  these  two  properties  was  deemed 
unnecessary,  for  among  the  inspectors  were  the  manager  of 
Taylor  Brothers  and  of  John  F.  Taylor,  Robert  Davies  himself,  and 
Mr.  Worrell,  the  trustee  for  the  Taylor  sisters;  the  two  latter 
being  also  mortgagees  of  these  properties. 
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But  in  either  case  the  inspectors  owed  the  same  duty  to  the 
creditors  whether  the  sale  intended  was  a public  or  a private 
one,  and  that  duty  was  quite  inconsistent  with  the  right  to  pur- 
chase any  part  of  the  assets,  or,  what  I think  is  equivalent,  to 
acquire  any  property  held  as  security  pursuant  to  the  statutory 
provisions  as  to  the  valuation  of  securities.  I have,  after  reading 
the  evidence  in  the  light  of  very  able  arguments,  no  doubt  that 
Davies  realised  his  position,  resigned,  by  letter  to  the  assignee 
in  September,  1901,  his  inspectorship,  and  refrained  from  acting 
as  inspector  until  after  the  property  was  ready  to  be  conveyed 
to  him.  But  the  position  he  occupied,  based  upon  the  statute  and 
upon  the  resolution,  required  for  its  termination  a definite  notice 
to  the  creditors  that  he  no  longer  was  content  to  represent  them. 
“His  fault  is,”  to  quote  Viscount  Haldane’s  language  in  Notion 
v.  Lord  Ashburton,  [1914]  A.C.  932,  at  p.  954,  “that  he  has  violated, 
however  innocently  because  of  his  ignorance,  an  obligation  which 
he  must  be  taken  by  the  Court  to  have  known.”  The  creditors  had 
vested  him  with  power  which  he  was  to  exercise  on  their  behalf ; 
the  assignee  does  not  represent  the  creditors  in  such  a matter 
as  the  appointment  or  payment  of  inspectors  (secs.  17,  33);  and  so 
there  is  no  reason  why  the  assignee  would  accept  the  resignation 
of  one  or  of  all  of  the  inspectors.  If  he  could,  then  any  control 
exercised  by  the  creditors  could  be  defeated  by  the  retirement  of 
all  the  inspectors  or  impaired  by  the  retirement  of  any  one  or 
them,  if  that  office  might  be  relinquished  without  the  creditors 
being  aware  of  the  fact. 

It  was  argued  before  us  that  the  creditors  must  consent  to 
the  withdrawal  of  an  inspector,  and  that,  unless  they  did  so,  he 
was  compelled  to  continue  in  that  position.  This  is  too  narrow 
an  interpretation  of  the  course  open  to  any  one  in  a fiduciary 
position  which  he  occupies  as  a consequence  of  the  formal  action 
of  others.  There  is  always  available  as  a last  resort  an  application 
to  the  Court,  as  was  pointed  out  in  Boswell  v.  Coaks,  23  Ch.D.  302. 
But  the  difficulty  of  disentanglement  is  no  answer  to  the  position 
that  the  termination  of  the  relationship  must  be  clear  and  definite ; 
and  in  this  case  it  could  have  been  accomplished,  in  my  judgment, 
by  the  communication  of  Davies’  decision  to  a meeting  of  creditors 
properly  called  to  accept  it  and  to  appoint  another  in  his  place. 
Reliance  was  placed  upon  the  assent  manifested  at  the  meeting 
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of  creditors  on  the  18th  June,  1902.  It  was  said  that  the  pro- 
visions as  to  advertising  in  the  Ontario  Gazette  were  directory 
only,  and  non-compliance  with  them  did  not  nullify  the  meeting. 

But  it  is  not  the  validity  of  the  meeting  that  is  in  issue : it  is 
the  validity  of  the  discharge  of  Davies  from  his  fiduciary  position. 
If  it  had  been  proved  that  the  meeting  was  called  in  the  way  the 
statute  directed,  the  matter  would  have  been  reduced  to  a ques- 
tion of  full  disclosure.  But,  as  the  evidence  falls  short  of  shewing 
that  all  the  creditors  were  in  fact  notified  by  letter,  and  is  on  that 
point  of  the  vaguest  description,  the  absence  of  the  Gazette  pub- 
lication leaves  the  matter  in  such  doubt  as  to  amount  to  no  proof 
at  all  of  acquiescence  except  by  those  actually  present.  Indeed, 
Clarkson’s  evidence  is  merely  that  “if”  notices  were  sent  out  he 
would  take  the  list  as  it  then  appeared  in  his  creditors’  sheet 
(p.  555).  The  form  of  notice  was  afterwards  produced,  but 
nothing  further  as  to  its  mailing  by  registered  letter  was  offered. 

The  appellants  placed  much  stress  upon  the  statutory  provis- 
ions regarding  the  valuation  of  securities,  and  contended  that 
Davies,  having  an  independent  right,  with  the  assent  of  the 
assignee  and  creditors,  to  retain  his  security,  was,  by  virtue  of 
those  provisions,  absolved  as  to  it  from  his  fiduciary  position  in 
regard  to  creditors.. 

Apart  from  the  obvious  difficulty  in  the  way,  in  that  Davies 
did  not  bring  the  statutory  procedure  into  play  by  valuing  his 
security  in  his  claim,  the  right  to  retain  the  security  depends  upon 
the  authority  of  the  creditors  (sec.  20,  sub-sec.  (4)),  and  their 
consent  is  not  proved.  This  way  of  dealing  with  secured  creditors 
is  a method  of  realising  on  the  estate,  because,  if  the  security  is 
valued  and  retained,  it  is  nevertheless  disposed  of  for  a considera- 
tion, i.e.,  either  a reduced  ranking  or  an  abandonment  of  any 
claim  on  the  estate,  and  this  is  exactly  the  way  in  which  it  is 
treated  in  the  deed  to  Davies. 

The  inspectors,  therefore,  had,  by  virtue  of  the  resolution,  a 
voice  in  the  transaction,  if  it  is  to  be  treated  as  having  the  effect 
given  to  it  by  the  statute;  so  that  it  does  not  advance  the  matter 
very  much. 

Upon  the  general  question,  Davies  had,  as  mortgagee,  an 
interest  personal  to  himself.  But,  if  he  voluntarily  accepted  a 
position  which  brought  that  personal  interest  into  conflict  with 
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the  duty  he  had  assumed,  then  what  would  otherwise  be  his  right 
must  be  subordinated  to  the  performance  of  his  duty.  This  is 
the  result  of  the  observations  of  Lord  Hatherley,  L.C.,  in  Tennant 
v.  Trenchard,  L.R.  4 Ch.  537,  544,  which  seem  to  me  to  express 
very  clearly  principles  laid  down  in  many  cases  cited  to  us.  The 
only  suggested  difference  between  those  cases  and  this  lies  in  the 
fact  that  a secured  creditor  is  required  to  deal  in  a certain  definite 
way  with  his  security,  thereby  giving  certain  options  under  the 
statute  to  the  creditors — not,  in  reality,  to  the  assignee.  The 
fact  that  he  is  compelled  to  put  his  security  at  the  disposal  of  the 
assignee,  but  is  left  to  fix  its  value  himself,  seems  to  me  only  to 
change  the  character  of  his  personal  interest,  not  to  eliminate  it. 
His  action  directly  affects  the  interests  of  the  creditors,  and  gives 
them  certain  rights,  but  dependent  upon  the  way  in  which  he  exer- 
cises his  discretion.  If  at  the  same  time  he  owes  them  a duty 
which  does  or  may  conflict  with  the  free  exercise  of  that  discretion, 
then,  I think,  disability  arises,  and  he  is  bound  to  subordinate  his 
personal  interest  to  that  duty,  or  to  terminate  the  relationship. 
It  is  a difficult  and  delicate  position;  but,  as  I read  the  cases,  that 
makes  no  difference  in  the  result.  His  remedies  and  his  rights 
are  changed  by  the  statutory  provisions,  but  they  do  not  get  rid 
of  the  conflict  which,  in  all  the  cases  upon  the  subject,  compels 
the  Courts  to  hold  that  he  can  only  exercise  those  remedies  and 
rights  subject  to  the  paramount  duty  which  he  owes  to  those 
affected  by  them  so  long  as  the  fiduciary  relationship  subsists. 

The  issue  on  this  branch  of  the  case  is,  whether  the  compul- 
sory requirements  of  the  statute  override  the  general  principle 
I have  stated.  I think  the  element  of  discretion,  which  is  per- 
mitted to  be  exercised  in  complying  with  the  statutory  provision, 
determines  this  question  adversely  to  the  contention  that  Davies 
was  enabled  to  deal  with  his  own  interest  freed  from  his  fiduciary 
duty.  The  situation  was  one  of  his  own  choosing,  and,  after  all, 
could  at  any  time  have  been  terminated,  not  by  abandoning  the 
personal  right,  but  by  relinquishing  the  fiduciary  position. 

But,  apart  from  that  question,  I am  unable  to  agree  that 
negotiations  resulting  in  an  arrangement  for  a conveyance  of  the 
equity  of  redemption,  on  terms  which  permit  ranking  for  an  amount 
arrived  at  by  crediting  an  agreed  sum  upon  the  claim,  where  the 
person  so  acquiring  the  estate  holds  a fiduciary  position  to  the 
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creditors,  can  be  treated  as  exactly  equivalent  to  the  statutory 
procedure. 

Having  arrived  at  the  conclusion  that,  with  every  intention 
of  putting  himself  in  a position  to  purchase  the  brick-yard  prop- 
erty, Davies  did  not  effectually  do  so,  and  remained  subject  to 
the  liabilities  flowing  from  his  position  as  inspector,  I am  relieved 
from  the  necessity  of  considering  what  disclosure  would  have  been 
required  from  him  if  his  resignation  had  been  entirely  operative. 

If  I had  to  decide  that  question,  I should  have  found  it  difficult 
to  accept  the  learned  trial  Judge’s  view  of  his  obligation.  What 
Davies  did,  and  what  the  resources  of  the  property  were,  appear 

A ;|| 

to  have  been  known  to  all  concerned,  and  what  he  learned  was  no 
more  than  an  obvious  truth,  namely,  that,  with  excellent  material, 
local  demand,  and  capital,  business  ability  will  turn  an  unsuccess-  ^ 
ful  business  into  a profitable  one. 

I am  in  agreement  with  the  judgment  of  my  Lord  the  Chief 
Justice  as  to  the  effect  of  the  transaction,  as  carried  out,  on  the 
status  of  Davies.  I think  he  was  a constructive  trustee  only, 
and  I need  not  recapitulate  the  reasons  given  in  the  judgment  to  j 
which  I have  just  alluded.  Davies  acquired  the  property  with 
no  idea  that  it  was  to  remain  trust  property,  or  that  he  was 
wrongfully  converting  it  to  his  own  use.  So  far  as  he  saw,  he 
became  absolute  owner  of  it,  and  intended  so  to  be.  The  right 
of  every  one  to  object  to  his  acquisition  arose  on  his  taking 
possession  under  his  new  title.  Till  then  he  had  been  lessee  of 
the  estate,  the  tenant  of  the  assignee,  or  held  some  relation  jus- 
tifying his  continued  occupation,  and  from  the  time  that,  as 
purchaser,  he  went  into  possession,  there  was  open,  visible,  and 
continuous  possession  in  him,  by  virtue  of  his  registered  title, 
adverse  to  all  other  claimants. 

It  must  not  be  forgotten  that  for  many  years,  indeed  from  1902 
to  1914,  the  respondent  and  her  husband  saw  before  their  eyes, 
not  only  the  extensive  improvements  made  by  Davies,  but  the 
actual  excavation  of  shale  and  the  cutting  down  of  the  hillside, 
formed  of  brick-clay  and  sand,  a fact  of  peculiar  interest  to  a man 
who  had  for  a long  period  operated  this  very  brick-yard.  Such  a 
radical  physical  change  in  the  property  makes  it  difficult  to  under- 
stand his  apathy  or  his  professed  inability  to  comprehend  what  it 
meant.  Added  to  this  is  the  offer,  made  late  in  1901,  of  the 
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reconstruction  of  the  burnt  paper-mill  and  its  lease  to  him, 
and  the  formation  of  an  opposition  brick-yard  in  the  same  valley. 
This  latter  proposition  was  based  upon  the  idea  that  the  Davies 
property  was  not  the  only  spot  in  which  this  unique  combination 
of  material  existed. 

I think  our  present  Statute  of  Limitations  can  be  successfully 
pleaded  by  the  representatives  of  Davies,  and  in  that  respect  I 
also  concur  in  the  judgment  of  my  Lord  the  Chief  Justice. 

It  was  not  argued  before  us  that,  if  the  respondent  were  suc- 
cessful in  setting  aside  the  release  of  the  equity  of  redemption, 
the  result  would  be  to  leave  Davies  in  possession  as  tenant  under 
the  lease  made  to  him  by  Clarkson  before  he  was  appointed 
inspector,  or  as  tenant  at  will  after  its  expiry  if  that  was  Davies’ 
position  during  the  negotiations.  If  the  conveyance  stood,  the 
lease  or  tenancy  merged  in  it;  but,  up  to  the  time  of  the  release, 
Davies’  title  to  occupy  and  carry  on  the  manufacture  of  bricks 
for  his  own  benefit  was  this  lease  or  that  relation  which  resulted 
by  law  from  the  circumstances  which  took  place  after  its  expiry. 
No  clear  evidence  exists  on  this  point.  The  judgment  treats 
Davies  as  if  he  had  been  mortgagee  in  possession. 

I would  allow  the  appeals  of  both  appellants  and  dismiss  the 
action  with  costs. 


Magee,  J.A.,  agreed  with  Hodgins,  J.A. 


Ferguson,  J.A. : — I have  had  the  opportunity  of  perusing  the 
opinion  of  my  Lord  the  Chief  Justice,  with  which  in  the  result  I 
agree,  and  I should  have  contented  myself  with  simply  agreeing 
in  that  opinion,  but  for  the  fact  that  the  grounds  of  action  alleged 
are  such  that  the  parties  to  the  transaction  are  entitled  to  our 
opinion  on  the  merits,  and  the  result  is  not  only  of  importance 
to  the  parties,  but  to  the  public,  in  dealing  with  insolvent  estates 
under  an  Act  of  the  Legislature  of  the  Province  of  Ontario. 

The  plaintiff’s  grievance  in  this  case  is  not  founded  on  the 
incapacity  of  the  assignee,  Mr.  Clarkson,  nor  on  his  intentional 
fraud  or  neglect  nor  on  the  intended  fraud  or  neglect  or  incapacity 
of  the  co-inspectors  of  the  defendant  Davies,  but  is  founded  on 
the  incapacity  or  inability  of  Clarkson  to  sell  and  of  Davies  to 
become  a purchaser  from  Mr.  Clarkson,  even  with  the  approval 
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and  consent  of  Davies’  co-inspectors  and  of  part  of  the  creditors, 
for  the  following  alleged  reasons: — 

1.  That  at  the  time  of  the  purchase  Davies  was  an  express 
trustee,  and  unable  to  purchase  from  himself. 

2.  That  at  the  time  of  the  purchase  he  stood  in  a fiduciary 
relationship  to  the  plaintiff  and  all  other  persons  beneficially 
entitled  under  the  deed  of  assignment  to  Clarkson. 

3.  That  the  nature  of  the  relationship  was  such  that  Davies 
could  not  purchase  from  the  assignee,  the  inspectors,  and  some  of 
the  creditors. 

4.  That,  if  not  entirely  disqualified  from  acquiring  for  his  own 
benefit,  he  could  not  acquire  the  property  unless  he  disclosed  not 
only  that  he  was  acquiring,  but  all  information  which  he  had  or 
should  have  had  which  would  aid  the  assignee,  the  inspectors, 
and  the  creditors,  in  coming  to  a conclusion  as  to  the  value  of  the 
property,  and  that  the  onus  was  upon  Davies  of  proving  affirma- 
tively that  he  did  disclose  such  information,  and  that  he  has  not 
only  failed  to  satisfy  the  Court  that  he  made  full  and  fair  dis- 
closure, but  that  it  appears  from  the  evidence  that  he  had  in- 
formation which  he  did  not  disclose. 

To  arrive  at  a conclusion  on  these  contentions,  it  is  of  im- 
portance to  consider  carefully  just  what  Davies’  relationship  was 
in  reference  to  the  property,  to  the  plaintiff,  and  to  the  other 
parties  beneficially  entitled  under  the  trust  deed. 

At  the  date  of  the  voluntary  assignment  by  the  partnership 
firm  of  Taylor  Brothers  to  Clarkson,  Davies  was  a mortgagee 
of  the  property.  An  assignment  made  for  the  general  benefit 
of  creditors,  pursuant  to  R.S.O.  1897,  ch.  147,  and  dated  the  14th 
day  of  June,  1901,  vested  in  Clarkson  the  property  of  the  insolvent 
firm  of  Taylor  Brothers  upon  the  following  trusts  (subject  to 
prior  mortgages,  including  Davies’  mortgage  for  $100,000) : — 

1.  To  sell  and  convey  and  convert  the  same  into  money  etc. 

2.  To  apply  all  moneys  received  etc.:  (a)  in  payment  of  costs 
incidental  to  the  preparation  and  execution  of  the  assignment; 

(b)  in  payment  of  advances,  liabilities,  and  outgoes  of  the  assignee; 

(c)  in  payment  of  remuneration  of  the  assignee;  (d)  to  pay  the 
creditors;  (e)  to  pay  the  balance,  if  any,  to  the  debtors. 

The  deed  of  assignment  contains  an  irrevocable  power  of 
attorney  from  the  debtors  to  Clarkson  “to  do  all  other  acts, 
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matters,  and  things  necessary  to  enable  the  assignee  to  carry  into 
effect  the  true  intent  and  meaning  of  the  assignment.” 

Section  17  of  the  Act  requires  the  assignee  to  convene  a meeting 
of  the  creditors  “for  the  appointment  of  inspectors  and  the  giving 
of  directions  with  reference  to  the  disposal  of  the  estate.” 

Section  18,  sub-sec.  2,  provides  that,  in  case  the  creditors  fail 
to  give  directions  with  reference  to  the  disposal  of  the  estate, 
the  Judge  of  the  County  Court  may  give  all  necessary  directions 
in  that  behalf. 

At  the  first  meeting  of  the  creditors,  held  on  the  5th  day  of 
July,  1901,  the  following  resolution  was  passed: — 

“On  motion  of  J.  A.  Worrell,  K.C.,  it  was  resolved  that 
Messrs.  E.  W.  J.  Owens,  David  Smith,  Robert  Davies,  Frank 
Denton,  K.C.,  J.  A.  Worrell,  K.C.,  and  Carrington  Smith  be 
appointed  inspectors  of  the  estate,  with  power  in  conjunction 
with  the  assignee  to  realise  upon  the  assets  to  the  best  advan- 
tage” (see  exhibit  7). 

Immediately  following  that  meeting,  and  on  the  same  day, 
the  inspectors  held  a meeting,  at  which  Mr.  Davies  attended,  so 
that  there  is  no  question  about  his  having  accepted  whatever 
duties  and  obligations  that  resolution  imposed  upon  him,  and 
the  question  arises:  did  Davies,  by  accepting  office  under  the 
foregoing  resolution  of  the  creditors,  assume  towards  the  plaintiff 
the  position  of  a trustee  or  a fiduciary  position,  and  in  either  case 
a position  from  which  he  could  not  retire  without  notice  to  the 
plaintiff  and  without  her  consent?  The  plaintiff  alleges  that  she 
had  no  notice  or  knowledge  of  the  meeting  at  which  Davies  was 
appointed;  no  knowledge  of  his  appointment  or  of  his  subsequent 
resignation.  Had  the  resolution  been  confined  to  the  appoint- 
ment of  inspectors,  we  should  have  been  able,  by  reference  to  the 
statute,  to  have  learned  what  duties  and  obligations  Davies 
assumed  in  accepting  that  office,  but  the  resolution  passed  by  the 
creditors  purports  to  add  something  to  the  duties  of  that  office, 
that  is,  that  the  inspectors  shall  have  “power  in  conjunction  with 
the  assignee  to  realise  upon  the  assets  to  the  best  advantage.” 
There  is  nothing  in  this  statute  which  vests  the  property  in  the 
inspectors,  and  empowers  them  to  dispose  thereof,  or  even  to 
advise  in  reference  thereto,  excepting  in  fixing  the  remuneration 
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of  the  assignee  (see  secs.  31,  32,  and  33);  and  I do  not  find  any- 
thing in  the  Act  other  than  what  may  be  inferred  from  secs.  17 
and  18  that  gave  the  creditors  the  right  to  control  the  disposition 
of  the  estate.  While  I,  therefore,  doubt  the  right  of  the  creditors 
to  delegate  their  power  to  give  directions,  and  consequently 
doubt  that  the  resolution,  in  so  far  as  it  purports  to  delegate  that 
authority,  bound  Davies  to  act  or  empowered  him  to  act  for  the 
creditors,  not  party  thereto,  so  as  to  prevent  Davies  from  with- 
drawing from  the  relationship,  duties,  or  obligations  voluntarily 
assumed  without  the  knowledge  and  consent  of  these  creditors, 
who  were  not  parties  to  the  resolution,  yet  I do  not  propose  to 
rest  my  opinion  on  such  an  interpretation  of  the  statute  and 
resolution,  but  to  assume  for  the  purpose  of  my  opinion  that 
a majority  of  the  creditors  present  at  the  meeting  had,  under  sec. 
20  of  the  Act,  power  to  bind  those  not  present,  and  that  Davies, 
in  accepting  the  office  of  inspector,  accepted  it  with  the  powers 
added  by  the  words  of  the  resolution  so  as  to  impose  upon  him, 
in  favour  of  the  plaintiff,  who  was  not  present,  as  well  as  in  favour 
of  the  creditors  who  were  present,  the  limitations  and  fetters  that 
attach  to  the  establishment  of  the  fiduciary  or  confidential  re- 
lationship of  adviser  to  Clarkson. 

For  the  reasons  stated  in  his  opinion,  I agree  with  the  conclusion 
of  my  Lord  the  Chief  Justice  that  the  resolution  did  not  place 
the  inspectors  so  appointed  in  the  position  of  express  trustees: 
I am  also  of  opinion  that  the  resolution  at  most  created  between 
the  inspectors  and  the  creditors  a fiduciary  relationship,  the  duties 
and  obligations  of  which  are  defined  by  the  words  of  the 
resolution  and  the  Act,  and  in  this  regard  it  is  necessary  to 
keep  in  mind  the  great  difference  between  the  Insolvent  Act 
of  1875,  38  Viet.  ch.  16,  secs.  35,  36  (Canada),  and  amendments, 
39  Viet.  ch.  30  and  40  Viet.  ch.  41,  and  the  Act  under 
which  these  inspectors  were  appointed,  R.S.O.  1897,  ch.  147, 
secs.  17  and  18,  from  a perusal  of  which  it  will  be  seen  that 
there  are  no  such  duties  and  disabilities  imposed  by  the  Act  of 
1897  as  were  imposed  by  the  Act  of  1875,  and  it  is  necessary  for 
us  not  to  confound  in  our  minds  the  relationship  and  disabilities 
established  and  imposed  by  one  Act  with  those  established  under 
the  other.  To  my  mind,  the  difference  is  material,  and  must 
affect  the  application  to  be  made  of  decisions  under  the  former 
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Act  or  under  an  Act  of  like  import,  such  as  the  English  Insolvency 
Act,  or  the  Acts  and  procedure  which  were  under  consideration  in 
the  cases  collected  in  White  & Tudor’s  Equity  Cases,  7th  ed.,  p. 
746,  as  part  of  the  discussion  of  the  principles  followed  in  Fox  v. 
Mackreth  (1788),  2 Bro.  C.C.  400.  In  arriving  at  a conclusion  as 
to  just  what  obligations  and  disabilities  were  intended  by  the  Act 
of  1897  to  be  imposed  upon  the  inspectors,  it  is  worthy  of  notice 
that  the  Act,  by  secs.  31,  32,  and  33,  does  impose  certain  duties 
' and  disabilities  upon  inspectors  similar  to  those  imposed  by  sec. 
43  of  the  Insolvent  Act  of  1875. 

Under  the  circumstances,  I am  of  the  opinion  that  any  limita- 
tion, or,  as  put  in  Allcard  v.  Skinner  (1887),  36  Ch.D.  145,  190, 
“the  fetter”  (if  any)  “placed  upon  the  conscience”  of  Davies, 
was  placed  upon  him,  not  by  the  statute,  but  by  the  words  of  the 
resolution,  under  which  he  voluntarily  undertook  to  perform 
for  the  creditors  certain  duties,  thus  establishing,  through 
contract  with  them,  a confidential  relationship  with  Clarkson, 
which  confidence  he  was  not  entitled  to  abuse,  and  out  of  which 
confidential  relationship  he  could  not  take  a benefit  without  the 
knowledge  and  consent  of  those  whose  confidence  he  might  take 
advantage  of  and  abuse,  given  after  a full  and  fair  disclosure  of  all 
circumstances  material  to  be  known,  in  order  that  those  who  were 
to  act  upon  his  advice  might  form  an  opinion  upon  which  to  act. 
I do  not  agree  with  the  contention  of  the  respondent  that  the 
resolution  placed  a limitation  or  disability  upon  the  right  and 
power  of  the  assignee  and  creditors  to  deal  with  the 'inspectors. 
They  were  free  to  do  so  if  they  chose.  The  fetter  or  limitation 
attaching  to  a fiduciary  relationship  is  placed  upon  the  person 
who  receives  or  is  in  a position  to  receive  and  abuse  confidence, 
rather  than  upon  the  person  whose  confidence  may  be  abused. 
As  pointed  out  in  the  case  of  In  re  Coomber,  [1911]  1 Ch.  723,  at 
pp.  728  and  730,  there  are  degrees  of  fiduciary  relationship;  all 
fiduciary  relationships  do  not  place  upon  the  person  in  the  possess- 
ion of  confidence,  the  same  limitation  or  burden;  but,  as  pointed 
out  by  Lord  Chancellor  Brougham  in  Hunter  v.  Atkins  (1834), 
3 Myl.  & K.  113,  the  Court  is  more  watchfully  awake  and  sus- 
picious in  some  confidential  transactions  and  in  some  confidential 
relationships  than  in  others;  that,  when  the  fiduciary  relation- 
ship in  which  the  parties  stand  to  each  other  is  of  a sort  less 
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known  and  defined,  the  jealousy  of  the  Court  is  diminished,  and 
the  conscience  of  the  Court  is  more  easily  satisfied  as  to  the  right- 
eousness of  the  transaction. 

A perusal  of  many  authorities  satisfies  me  that,  while  it  has 
been  established  that  certain  kinds  and  qualities  of  evidence  are 
required  to  be  given  in  certain  kinds  of  fiduciary  relationships— 
for  instance,  in  a solicitor  and  client  transaction,  it  is  necessary 
to  prove  independent  advice:  Liles  v.  Terry , [1895]  2 Q.B.  679; 
yet  that  each  case  must  be  decided  on  its  own  facts,  and  that  the 
Court  is  not  bound  by  any  hard  and  fast  rule  as  to  the  quantity 
and  nature  of  the  evidence  required,  the  jurisdiction  of  the  Court 
to  intervene  and  give  relief  being  founded  on  the  principle  of 
correcting  abuses  of  confidence;  and  the  question  is,  is  the  Court 
satisfied  that  there  has  not  been  such  an  abuse? 

The  respondent’s  counsel  referred  to  and  relied  upon  Tate  v. 
Williamson,  L.R.  2 Ch.  55,  as  illustrating  Davies’  position, 
and  the  legal  duties,  obligations,  and  disabilities  attaching  thereto. 

In  that  case,  Tate,  a young  and  inexperienced  man  who  had 
lately  attained  his  majority  and  come  into  possession  of  his 
estate,  on  being  pressed  for  the  payment  of  his  college-debts, 
wrote  to  his  great  uncle  for  assistance  and  advice;  the  uncle 
deputed  Williamson  to  see  Tate  on  the  subject.  Williamson  met 
Tate  by  appointment,  and  at  the  interview  Tate  refused  to  allow 
an  attempt  to  compromise  the  debts,  and  said  he  would  sell  his 
interest  in  the  estate,  upon  which  Williamson  offered  him  £7,000 
for  it.  Tate  next  day  accepted  the  offer.  Before  an  agreement 
iiad  been  signed,  Williamson  obtained  a valuation  of  Tate’s  half- 
interest in  the  property  at  £10,000.  The  sale  was  completed 
without  this  valuation  having  been  communicated  to  Tate.  It 
was  held  that  Williamson  stood  in  a fiduciary  relationship  to 
Tate,  which  made  it  his  duty  to  communicate  the  valuation  to 
Tate,  and,  as  he  had  not  done  so,  the  transaction  must  be  set 
aside.  In  that  case  it  was  urged  that  Williamson,  when  he  made 
the  offer  to  Tate,  put  an  end  to  the  fiduciary  relationship  existing 
between  them,  so  that  Tate  was  no  longer  entitled  to  rely  upon 
Williamson’s  advice,  he  having  assumed,  to  the  knowledge  of 
Tate,  the  role  of  purchaser.  This  contention  was  not  given  effect 
to,  but  I do  not  take  that  case  as  deciding  that,  if  Williamson  had 
expressly  said  to  Tate  at  the  time  he  made  the  offer,  “ Now,  I will 


ONTARIO  LAW  REPORTS. 


455 


XLI. 


not  advise  you  further  in  this  transaction/’  he  would  not  have 
been  relieved  from  disclosing  information  or  a valuation  obtained 
after  he  had  given  that  notice,  or  that,  before  that  notice  would 
have  been  effective,  it  would  be  necessary  to  notify  Tate’s  uncle. 

So,  in  the  case  at  bar,  I do  not  think  it  can  be  successfully 
argued  that,  after  Davies  had  put  himself  at  arm’s  length  with 
Clarkson  and  his  co-inspectors,  who  were  the  persons  to  be  advised 
and  assisted  by  him,  and  whose  confidence  he  might  take  advan- 
tage of,  he  would  be  obliged  to  disclose  to  them  any  information  he 
afterwards  acquired.  If  Davies’  resignation  of  the  3rd  September, 
1901,  was  in  fact  acted  upon  by  Davies  and  the  inspectors,  and 
Davies  had  not,  prior  to  that  date,  acquired  any  special  knowledge 
or  information  in  respect  of  the  property,  and  he,  Clarkson,  and  the 
other  inspectors  all  honestly  believed  that  the  valuation  put  upon 
the  property  by  himself,  by  Clarkson,  by  Stewart,  and  by  Galley, 
represented,  in  the  fall  of  1901,  the  then  selling  value  of  the  prop- 
erty, the  plaintiff’s  action  should  on  the  facts  fail,  particularly  so 
where  the  transaction  was  confirmed,  ratified,  and  approved  by 
the  creditors  at  a meeting  called  on  the  18th  June,  1902,  for  that 
purpose,  and  at  which  all  questions  were  to  be  settled  by  a major- 
ity voting  under  sec.  20  of  the  Act. 

After  careful  study  of  the  evidence  with  the  finding  of  the 
learned  trial  Judge,  I have  arrived  at  the  opinion  that  Davies’ 
resignation  of  the  3rd  September,  1901,  was  an  honest  and  bond 
fide  document ; that  it  was  received  and  acted  upon  by  all  parties ; 
that  Davies,  if  he  ever  had,  prior  to  the  delivery  of  the  deed 
releasing  the  equity  of  redemption,  any  special  information  as  to 
the  value  of  the  property,  had  not  such  information  prior  to  the 
3rd  September,  1901 ; and  that  the  valuations  of  Clarkson,  Galley, 
and  Stewart,  on  which  Clarkson  and  the  inspectors  acted,  and  on 
which  the  creditors  confirmed  the  transaction,  represented  accur- 
ately the  then  selling  value  of  the  property. 

In  arriving  at  these  conclusions  of  fact,  I am  not  unmindful 
of  the  authorities  which  require  an  appellate  tribunal  to  be  cautious 
in  undertaking  to  differ  from  the  trial  Judge  on  a question  of  fact; 
but  this  case  is  peculiar  in  that  the  action  proceeded  to  trial  with 
all  its  preparations  and  preliminaries  in  the  nature  of  pleadings 
and  discovery,  the  hearing  was  commenced  and  continued  for 
eight  days,  during  which  time  oral  testimony  taking  up  690 
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pages  of  a typewritten  record  was  offered  and  heard,  and  during 
all  of  which  time,  and  in  the  consideration  of  all  of  which  evidence, 
not  only  the  trial  Judge,  but  all  the  parties  to  the  action  and 
their  counsel  and  witnesses,  were  acting  on  the  erroneous  idea 
that  the  only  written  record  of  Davies’  resignation  was  to  be 
found  in  a letter  dated  the  3rd  July,  1902 — exhibit  No.  56 — and  it 
was  not  until  the  case  came  on  for  argument  before  the  trial  Judge 
on  the  20th  November  that  an  attempt  was  made  to  correct  this 
erroneous  impression  by  putting  in  evidence  the  documents  found 
by  Mr.  Clarkson  after  the  hearing  had  been  concluded  in  May, 
and  among  which  documents  is  the  following  correspondence 

“Toronto,  31  July,  1901. 
“E.  R.  C.  Clarkson,  Esqre.,  Assignee,  Estate  of  Taylor  Bros., 
Toronto. 

“Dear  Sir:  We  are  instructed  by  Mr.  Robert  Davies  to  advise 
you  that  he  desires  to  retire  from  the  position  of  inspector  of 
above  estate,  to  which  he  was  appointed  at  the  meeting  of  creditors. 

“We  presume  it  is  not  necessary  to  send  a more  formal  resig- 
nation. 

“Yours  truly, 

“Ritchie  Ludwig  & Ballantyne.” 
“Toronto,  Sept.  3rd,  1901. 

“E.  R.  C.  Clarkson,  Esq.,  Toronto. 

“Dear  Sir:  “ Taylor  Bros. 

“ I beg  to  resign  my  position  as  inspector  of  the  estate. 
“Yours  truly, 

“Robert  Davies.” 

“F.  Denton,  Esq.,  K.C.,  Toronto. 

“Dear  Sir:  Re  Taylor. 

“Mr.  Noel  Marshall  has  asked  that  he  be  appointed  an  in- 
spector of  this  estate  in  the  place  of  Mr.  Davies,  who  has  resigned, 
and  I would  be  obliged  to  know  if  his  acting  as  such  meets  with 
your  approval. 

“It  is  proposed  to  hold  a meeting  next  week. 

“Yours  truly, 

* “E.  R.  C.  Clarkson.” 
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“ Toronto,  10  September,  1901. 
“E.  R.  C.  Clarkson,  Esq.,  33  Scott  Street,  Toronto. 

“Dear  Sir: — Taylor  Estate. 

“ Referring  to  your  letter  of  the  6th  of  September  in  reference 
to  the  appointment  of  Mr.  Noel  Marshall  as  inspector  of  the  estate 
in  the  place  of  Mr.  Davies,  whose  resignation  I understand  is  in 
your  hands,  I would  prefer  withholding  any  opinion  on  the 
subject  until  it  is  discussed  at  the  meeting  which  you  propose 
holding.  I have  no  personal  objection  to  Mr.  Marshall,  whose 
business  capacity  would,  no  doubt,  render  him  a valuable  adviser 
to  the  estate,  but  I am  not  sure  it  is  necessary  to  increase  the 
number  of  inspectors  already  acting. 

“I  note  what  you  say  in  reference  to  continuing  the  running 
of  the  mill  till  Saturday.  I shall  take  an  early  opportunity  of 
seeing  you  for  the  purpose  of  arranging  as  to  what  the  estate 
should  pay  for  the  use  of  the  mill  etc. 

“I  am,  yours  truly, 

“J.  A.  Worrell.” 
“Toronto,  24  April,  1902. 

“E.  R.  C.  Clarkson,  Esq.,  Assignee  of  Estate  of  Taylor  Bros., 
Toronto. 

“Dear  Sir:  Pursuant  to  the  arrangement  made  with  you, 
I beg  to  notify  you  that,  in  consideration  of  your  having  given 
me  a quit-claim  deed  of  the  property  comprised  in  the  Don  Valley 
Brick  Works,  I have  agreed  to  waive  my  right  to  rank  on  the 
above  estate  for  $45,000  of  the  claim  of  $100,000  proved  by  me 
in  respect  of  the  mortgage  which  I hold  from  Taylor  Brothers. 
The  sum  of  $45,000  is  the  valuation  which  has  been  made  of  the 
said  property. 

“I  also  agree  to  accept  a quit-claim  deed  in  respect  of  the  nine 
houses  on  the  Don  Mills  road  in  full  of  my  claim  on  a mortgage 
covering  said  property,  and  will  not  prove  any  claim  in  respect 
thereto. 

“Yours  truly, 

“Robt.  Davies.” 
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seen  from  the  proceedings  commencing  on  the  20th  day  of  Novem- 
ber that  this  exhibit  was  then  put  before  the  learned  trial  Judge, 
and  an  unsuccessful  attempt  was  made  to  explain  Mr.  Clarkson’s 
evidence  in  the  light  of  the  discovery  of  these  letters  and  docu- 
ments, yet  the  learned  trial  Judge  entirely  failed  to  appreciate 
the  import  and  meaning  of  these  letters  or  forgot  their  existence 
and  formed  his  conclusions,  prepared  an  opinion  and  handed  it 
out  to  the  parties,  under  the  misapprehension  that  no  such  docu- 
ments existed.  See  the  report  of  the  learned  trial  Judge’s  opinion, 
39  O.L.R.  205,  and  his  supplemental  opinion  at  p.  241. 

From  a perusal  of  this  supplemental  opinion,  it  appears  that 
the  learned  trial  Judge,  on  discovering  before  the  formal  judgment 
was  signed  that  he  had  made  this  mistake,  recalled  his  opinion 
and  approached  the  reconsideration  thereof  and  the  considera- 
tion of  this  exhibit,  as  he  puts  it,  “with  a view  of  determining 
whether  or  not  it  (exhibit  67)  contains  anything  that  would  make 
it  proper  for  me  to  alter  or  modify  the  conclusions  I have  already 
expressed.” 

With  all  due  respect  to  the  learned  trial  Judge,  that  does  not 
seem  to  have  been  the  question  before  him,  or  to  be  the  way  in 
which  he  should  have  approached  the  reconsideration  of  the  facts 
of  the  case.  The  material  in  exhibit  67  should  have  been  present 
in  the  mind  of  the  learned  trial  Judge  in  reading  the  evidence  and 
the  other  exhibits  so  as  to  enable  him  to  form  a proper  conclusion 
thereon,  and  it  is  not  just  to  the  defendants  to  read  the  documents 
in  exhibit  67  to  see  whether  or  not  they  should  change  an  opinion 
already  formed. 

It  seems  to  me  that  it  must  be  considered  a different  task 
that  one  undertakes  when,  with  an  open  mind,  he  approaches  a 
question  or  the  consideration  of  facts  for  the  purpose  of  forming 
an  opinion,  from  the  task  undertaken  when,  with  a fixed  and  settled 
opinion,  one  approaches  and  reads  evidence  for  the  purpose  of 
seeing  whether  or  not  an  opinion  already  formed  should  be 
changed.  I cannot  help  thinking  that,  when  the  trial  Judge  came 
to  consider  this  supplementary  evidence,  his  view  was  coloured  and 
materially  affected  by  the  opinion  he  had  already  formed  and 
expressed,  and  for  these  reasons  his  opinion  is  not  entitled  to  the 
same  weight  that  it  would  have  been  entitled  to  had  this  exhibit 
been  present  to  his  mind  from  the  commencement. 
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A reference  to  pp.  225  and  226  of  the  report  of  the  original 
opinion  of  the  learned  trial  Judge  shews  how  he  set  at  naught  the 
testimony  of  Mr.  Owens  (p.  661  and  following  of  the  evidence)  that, 
according  to  his  recollection,  Davies  had,  early  in  1901,  refused 
to  act.  The  finding  and  production  of  this  exhibit  67  not  only 
corroborated  Owens’  recollection,  but  also  is  a striking  corrobora- 
tion of  the  opinion  of  Clarkson  given  in  face  of  the  production  of 
the  letter  of  the  3rd  July,  1902,  only.  At  the  time  this  evidence 
was  given,  it  seemed  to  be  contrary  to  the  fact  as  disclosed  by 
exhibit  56;  and  I can,  in  that  view,  understand  why  the  evidence 
was  then  lightly  regarded;  but  I cannot  help  thinking  that,  had 
the  trial  Judge,  when  hearing  and  considering  this  evidence, 
known  of  exhibit  67,  he  would  have  accepted  the  evidence  of 
Owens  and  Clarkson,  and,  having  done  so,  he  would  have  had  no 
difficulty  in  arriving  at  the  conclusion  that  Davies  did  not  in  fact 
act  as  inspector  after  September,  1901.  For  that  reason,  I quote 
from  Clarkson’s  evidence  (p.  549) : — 

“Q.  Did  Mr.  Davies  continue  as  an  inspector  throughout  this 
matter?  A.  When  it  became  apparent  there  might  be  a diver- 
gence of  interests,  I told  him  that  he  had  to  resign.  I told  Mr. 
Davies  that  he  had  to  resign  his  position. 

“Q.  What  did  he  do?  A.  He  consented  to  do  it. 

“Q.  Do  you  know  when  that  was?  A.  I can’t  place  the  time 
for  that.  I have  a letter  of  mine  to  Mr.  Davies  and  his  reply. 
Shall  I refer  to  them? 

“Q.  Yes,  you  might  refer  to  them  now.  We  will  put  them 
in  now.  I believe  these  are  copies  you  obtained  (produced).  A. 
Shall  I read  them? 

“Q.  Yes,  read  them  and  give  the  dates.  A.  Copy  of  letter 
from  letter-book  59,  p.  43,  dated  June  30th,  1902,  in  which  I write 
to  ‘Robert  Davies,  Esquire,  Toronto.  Re  Taylor  Brothers. 
Kindly  sign  the  enclosed  memo,  and  return  it  to  me  and  oblige.’ 
To  which  he  replied  on  July  3rd,  1902:  ‘E.  R.  C.  Clarkson,  Es- 
quire. Re  Taylor  Estate.  As  requested  in  your  favour  of  the 
30th  ultimo,  I have  duly  signed  and  beg  to  return  herewith  my 
resignation  as  inspector  of  the  above  estate.’  Exhibit  56:  copy 
letter  Clarkson  to  Davies,  June  30th,  ’02.  Letter  Davies  to 
Clarkson,  July  3,  ’02,  in  reply. 

“Q.  Can  you  say  when  you  had  the  verbal  conversation  with 
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him  with  reference  to  this  correspondence  you  have  just  read,  or 
with  reference  to  this  meeting  of  April,  1902?  Can  you  fix  the 
time  at  all?  A.  I can’t — it  is  a long  time  ago.  When  that  question 
was  first  considered  by  me — 

“Mr.  Nesbitt:  Don’t  argue  about  it.  If  you  cannot  answer — 

“Witness:  I can’t. 

“Mr.  Tilley:  Q.  Can  you  help  us  at  all  with  regard  to  it? 
A.  I can’t  go  any  further  than  to  say  I thought  there  might  be  a 
divergence  of  interests,  and  I told  him  he  had  to  resign.  It  is 
an  invariable  custom. 

“Mr.  Nesbitt:  Don’t  say  that. 

“Mr.  Tilley:  I think  I can  ask  him  that.  It  is  a matter  in 
respect  of  which  he  must  have  a practice. 

“Q.  Or  had  you  any  practice? 

“His  Lordship:  Does  it  make  any  difference  what  the  practice 

is? 

“Mr.  Tilley:  Unless  he  can  say  he  followed  the  usual  practice. 

“His  Lordship:  Does  that  help? 

“Mr.  Tilley:  I want  to  throw  the  best  light  I can  on  an  old 
transaction. 

“His  Lordship:  I will  not  shut  it  out. 

“Mr.  Tilley:  Q.  Can  you  say  whether  you  had  any  practice 
you  followed : 

“His  Lordship:  Did  he  follow  the  usual  practice? 

“Mr.  Tilley:  Q.  Did  you  follow  your  usual  practice? 

“A.  Yes.  Never  to  allow  an  inspector  to  barter  with  an 
estate. 

“Mr.  Nesbitt:  That  doesn’t  help. 

“His  Lordship:  He  was  just  asked  if  he  followed  his  usual 
practice. 

“Mr.  Nesbitt:  That  should  be  stricken  out. 

“Mr.  Tilley:  I think  I can  ask  what  the  practice  was. 

“His  Lordship:  The  latter  part  of  the  answer  will  be  stricken 
out. 

“Mr.  Tilley:  The  answer  is  not  very  helpful  unless  I ask  the 
practice.  It  cannot  do  any  harm. 

“Mr.  Nesbitt:  It  may  do  harm. 

“His  Lordship:  I do  not  think  you  should  go  that  far. 

“Mr.  Tilley:  I submit,  my  Lord,  it  cannot  do  any  harm  to 
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put  it  on  the  record.  If  it  is  not  evidence,  your  Lordship  will 
pay  no  attention  to  it.  We  should  have  it  in.  Some  other  Court 
may  think  it  is  proper. 

“His  Lordship:  Have  what  in? 

“Mr.  Tilley:  As  to  whether  he  has,  having  regard  to  the  num- 
ber of  occasions  when  these  things  come  up,  a practice  with  regard 
to  it — what  the  practice  is,  and  whether  he  followed  it  in  this  case. 

“His  Lordship:  If  he  said  he  followed  the  usual  practice,  that 
would  imply  he  had  a practice. 

“Mr.  Tilley:  Surely  we  ought  to  know  what  the  practice  is, 
whether  it  is  to  let  the  inspectors  deal  with  it  or  not. 

“Mr.  Nesbitt:  If  Mr.  Tilley  wants  it,  I won't  object,  if  Mr. 
Clarkson  desires  to  make  that  statement  and  nothing  more. 

“His  Lordship:  You  have  got  it  already. 

“Mr.  Nesbitt:  I don't  think  it  is  evidence,  but  if  Mr.  Clarkson 
desires  to  make  the  statement — 

“Witness:  It  is  the  invariable  rule  not  to  permit  an  inspector 
to  have  any  traffic  with  the  assets  of  an  estate — always  has  been." 

And  from  Mr.  Owens'  evidence  at  p.  661: — 

“His  Lordship:  Q.  Tell  us  anything  that  occurred  when  you 
two  inspectors  were  discussing  the  matter?  A.  Mr.  Davies  and 
I never  discussed  it  as  inspectors.  As  I understood,  Mr.  Davies 
resigned  his  inspectorship — 

“His  Lordship:  We  have  the  evidence  of  that. 

“Mr.  Nesbitt:  He  didn't  know  about  it. 

“Mr.  Tilley:  Q.  Did  you  know  about  it?  A.  Well,  what 
Mr.  Davies  told  me. 

“ Q.  When  did  he  tell  you?  A.  Just  about  the  time.  He  came 
in  and  said  he  refused  to  act. 

“Mr.  Nesbitt:  I object.  This  is  all  in  writing,  the  resignation 
and  everything  else. 

“Mr.  Tilley:  There  may  have  been  a verbal  resignation. 

“His  Lordship:  The  letters  shew  there  was  not.  You  can 
turn  up  the  correspondence. 

“Mr.  Tilley:  I cannot  dispute  the  letter,  my  Lord.  That  was 
at  the  end  of  June. 

“ His  Lordship : He  couldn’t  resign  an  office  if  he  didn’t  hold  it. 

“Mr.  Tilley:  That  may  be  true  as  a matter  of  law. 

“His  Lordship:  There  was  a letter  two  or  three  days  before 
asking  him  to  resign. 
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“Mr.  Tilley:  That  may  be  so  as  a matter  of  law. 

“Mr.  Nesbitt:  That  would  be  on  in  1902. 

“Q.  Did  you  have  any  conversation  with  Mr.  Davies  in  which 
he  said  anything  to  you  as  to  whether  he  was  an  inspector  or  not? 

“His  Lordship:  Wait,  Mr.  Owens. 

“Mr.  Nesbitt:  I say  that  it  is  not  evidence. 

“His  Lordship:  I will  not  admit  it. 

“Mr.  Tilley:  Q.  Can  you  fix  the  time  when  you  had  the  con- 
versation? A.  No,  I can’t. 

“His  Lordship:  I do  not  know  why  he  should  fix  the  time, 
when  I have  ruled  he  cannot  give  the  conversation. 

“Mr.  Nesbitt:  He  can’t  remember. 

“Mr.  Tilley:  I want  to  follow  it  up.  If  it  is  ruled  out 

“His  Lordship:  He  says  he  cannot  fix  the  time. 

“Mr.  Tilley:  Q.  Can  you  fix  the  time  approximately?  Can 
you  fix  it  by  any  event  in  the  course  of  winding  up  this  business? 
A.  It  was  early  after  the  assignment. 

“His  Lordship:  You  can  go  on  with  that  if  you  like,  but  I will 
not  in  the  end  let  you  give  the  conversation. 

“Mr.  Tilley:  I just  want  to  protect  myself.  Your  Lordship 
appreciates  that. 

“His  Lordship:  You  can  go  on  with  that  branch  of  it  on  the 
understanding  that  I will  not  allow  you  to  go  any  further. 

“Mr.  Tilley:  Q.  Can  you  fix  the  month?  A.  No,  I can’t. 

“Q.  How  long  after  the  assignment?  A.  Your  Lordship  has 
ruled  I may  answer  it? 

“His  Lordship:  You  may  answer  as  to  how  long  after,  if  you 
know. 

“Witness:  It  would  be  within  a few  months.  That’s  as  near 
as  I can  come  to  it. 

“ Mr.  Tilley:  Q.  That  is  as  near  as  you  can  fix  it  ? A.  Yes. 

“Mr.  Tilley:  Your  Lordship  rules  I cannot  ask  what  the  con- 
versation was? 

“His  Lordship:  About  his  resigning — no.” 

The  supplemental  opinion  of  the  trial  Judge  gave  the  resigna- 
tion of  the  3rd  September  some  effect,  but  not  the  effect  claimed 
for  it  by  either  of  the  parties  to  the  litigation.  In  his  original 
opinion  he  gave  it  none.  There  he  says  (39  O.L.R.  at  p.  226) : — 

“He  (Davies)  knew  he  ought  not  to  act,  but  he  did  act  and 
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continued  to  act  notwithstanding;  and  it  is  significant,  and 
important  to  note,  that,  although  Mr.  Davies  was  not  at  all  the 
meetings,  he  was  generally,  if  not  invariably,  present  and 
voting  whenever  anything  was  being  done  which  personally 
affected  him.” 

Couple  with  that  the  further  statement,  at  p.  230: — 

“I  cannot  believe  that  Mr.  Davies  continued  to  make  out- 
lays and  work  this  property  for  a year  without  knowing  the 
character  of  the  business,  the  approximate  saleable  value  of  the 
property  and  business,  and  that  he  was  obtaining  it  all  at  a sum 
far  below  its  saleable  value  in  open  market.” 

In  his  supplemental  opinion,  after  stating  that,  if  Mr.  Davies 
had  clearly  cut  loose  from  his  position  after  the  3rd  September, 
1901,  he  (the  learned  Judge)  would  have  an  entirely  different 
question  to  deal  with  from  the  one  he  is  dealing  with,  he  says 
(p.  243):- 

“He  could  not  very  well,  at  the  same  time,  be  an  inspector 
and  not  an  inspector,  or  for  the  purposes  of  the  Worrell  deed  and 
not  in  the  matter  of  purchasing  and  obtaining  a part  of  the  estate 
for  himself.  It  seems  to  me  that  the  attendance  of  Mr.  Noel 
Marshall  was  for  a temporary  purpose  only;  and  in  the  mean- 
time Mr.  Davies  made  all  the  arrangements  for  the  deed,  which, 
until  Mr.  Worrell  intervened,  were  thought  by  himself,  his  solici- 
tors, and  Mr.  Clarkson,  to  be  effective  without  more,  and  then 
came  back.  He  joined  in  the  meeting  of  the  5th  July,  at  which 
matters  in  his  interest  were  determined  upon,  and,  having  com- 
pleted the  bargain  for  the  purchase  of  the  property  in  question 
on  or  before  the  10th  February,  1902,  for  a consideration  not 
stated  in  the  deed,  he  resumed  his  duties  as  an  inspector  and 
voted  upon  the  amount  he  was  to  pay  for  it  at  the  meeting  of 
inspectors  on  the  22nd  April  thereafter. 

“I  cannot  find  ground  for  the  argument  that  he  is  not  recorded 
as  an  inspector  attending  this  meeting.” 

Thereafter  the  learned  Judge  trial  proceeds  to  discuss  the 
meaning  and  effect  of  the  minutes  of  the  meeting  of  the  22nd  April, 
and  also  the  meaning  and  effect  to  be  attached  to  Davies  joining 
in  the  Worrell  deed,  and  from  these  he  concludes  that  Mr.  Davies 
came  back  and  acted  and  continued  to  act  as  an  inspector, 
and  never  rid  himself  of  the  duties  and  obligations  of  his 
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office.  To  adopt  the  latter  finding,  it  seems  to  me  necessary 
to  set  aside  the  evidence  of  Owens  and  Clarkson,  and  to 
conclude  that  Clarkson,  fully  alive  to  the  proposition  that, 
if  not  illegal,  it  was  at  least  opposed  to  his  established  practice, 
for  Davies,  while  acting  as  inspector,  to  negotiate  and  deal 
with  him,  his  co-inspectors,  and  the  creditors,  not  only  allowed 
Davies  to  attend  the  meeting  of  the  22nd  April  as  inspector, 
but  allowed  him  to  continue  so  to  act  until  after  the  whole  tran- 
saction was  approved  at  the  creditors7  meeting  of  the  18th  June, 
1902;  and  then,  for  the  purpose  of  making  evidence,  wrote  for 
and  obtained  the  resignation  of  the  3rd  July,  1902. 

I cannot  accept  such  a view,  which  is  based  on  inferences 
drawn  from  the  fact  that  Davies  is  recorded  as  having  attended 
the  inspectors7  meeting  of  the  22nd  April,  and  executed  the  Worrell 
deed.  The  appellants7  counsel  urged  upon  us  the  view  that,  if  we 
accept  the  minutes  of  the  meeting  of  the  22nd  April  as  shewing 
that  Davies  attended  that  meeting  as  inspector,  the  minutes  are 
of  themselves  destructive  of  the  learned  Judge’s  finding  that 
Davies  resigned  for  the  temporary  purpose  of  making  an  arrange- 
ment for  the  acquiring  of  this  property,  because  it  was  at  that 
meeting  that  the  proposed  arrangement  was  approved  of  by  the 
inspectors.  Counsel  urges  the  view  that  Davies  was  at  that 
meeting  not  as  inspector,  but  was  there  as  a person  entitled  to  deal 
with  the  assignee  and  the  other  inspectors  for  the  property  of  the 
insolvent  estate.  This  seems  to  me  to  be  the  reasonable  and  proper 
explanation  of  these  minutes.  Mr.  Clarkson  was  himself  experi- 
enced in  these  matters,  and  shews  by  his  evidence  that  it  was  an 
established  practice  of  his  not  to  deal  with  an  inspector  in  reference 
to  an  insolvent  estate  in  his  hands:  there  was  no  want  of  legal 
assistance;  if  there  was  anything  to  complain  of,  it  was  because 
there  were  too  many  lawyers  on  the  board  of  inspectors.  Mr. 
Worrell,  Mr.  Denton,  and  Mr.  Owens  were  all  lawyers.  They, 
along  with  the  assignee,  are  given  a certificate  of  character  by  the 
learned  trial  Judge;  and  I think  we  should  infer  that  they  knew 
their  business  and  attended  to  it  faithfully,  intelligently,  and 
honestly,  and  did  not  improperly  ask  Davies  to  make  a bid  for 
part  of  the  trust  estate,  rather  than  the  contrary,  and  that  no 
such  finding  should  be  made  against  them  where  it  is  founded  on 
interpretation  and  construction  of  a record  in  the  drawing  and 
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preparation  of  which  the  inspectors  and  Davies  are  not  shewn  to 
have  taken  any  part. 
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That  leaves  to  be  dealt  with  the  signing  by  Mr.  Davies  of  the 


Taylor 
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Worrell  deed  (exhibit  9).  Though  the  minutes  of  the  meeting  of  Davies. 
the  18th  June  are  not  before  us  to  shew  just  who  attended  that  Ferguson,  j.a. 
meeting  of  creditors,  or  what  deeds  were  approved  or  what  took 
place  there,  I think  it  must  be  taken  as  a.  fact  that  both  the  Worrell 
and  Davies  deeds  were  approved  of  at  that  meeting,  and  executed 
subsequent  to  that  date.  The  affidavit  proving  Davies’  execution 
of  the  Worrell  deed  was  made  on  the  23rd  July,  1902.  He  would 
therefore  appear  to  have  signed  this  deed  knowing  that  he  had 
resigned  not  only  in  1901,  but  after  he  signed  the  further  document 
of  the  3rd  July,  1902  (exhibit  56). 

The  obtaining  of  this  document  is  a circumstance  hard  to 
explain,  and  I am  sorry  Mr.  Clarkson  was  not  permitted  to  make 
any  explanation  he  desired.  I feel  that  I should  have  been 
assisted  thereby.  Counsel  for  the  appellants  suggested  that,  on 
Mr.  Clarkson  being  asked  to  make,  as  a matter  of  title,  a statutory 
declaration  of  Davies’  resignation,  he  did  not  find  Davies’  resigna- 
tion on  his  file,  and,  forgetting  not  the  fact  but  the  prior  record, 
wrote  for  and  obtained  this  new  record  of  a fact,  and  that  Mr. 

Worrell  secured  Davies’  execution  of  his  deed  as  a formality  in 
order  that  the  record  of  the  title  might  appear  to  be  complete. 

These  may  not  be  satisfying  explanations,  but  are  possible  explana- 
tions. There  may  be  others  now  forgotten,  but  at  this  late  date 
we  should,  I think,  endeavour  to  find  in  favour  of  regularity  and 
legality  instead  of  irregularity  or  wrong-doing,  and  also  to  endeav- 
our to  find  that  these  experienced  and  competent  professional 
gentlemen  acted  legally  instead  of  illegally. 

In  discussing  the  attitude  which  the  Court  ought  to  adopt  when 
investigating  transactions  after  a long  lapse  of  time,  Lord  Parker 
in  Vatcher  v.  Pauli,  [1915]  A.C.  372,  at  p.  382,  approves  of  the 
position  taken  in  Re  Postlethwaite  (1888),  60  L.T.R.  514,  520,  by 
Lord  Justice  Bowen,  who  there  says: — 

“ It  seems  to  me  that  we  ought  to  bring  to  the  consideration  of 
such  a case  this  feeling,  that  if  the  correspondence  and  facts  are 
capable  of  a reasonable  explanation  consistent  with  the  validity 
of  the  transaction,  one  ought  not  to  draw  in  the  dark  inferences 
which  would  really  be  guesses.  So  long  as  a reasonable  explana- 
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tion  is  possible  we  ought  not  to  draw  inferences  in  favour  of  the 
invalidity  of  the  transaction.  The  general  presumption  which  the 
law  makes  is  in  favour  of  the  good  faith  and  validity  of  transac- 
tions, and  not  against  them,  and  that  presumption  ought  to  acquire, 
and  does  acquire,  weight  from  the  length  of  time  during  which  a 
transaction  has  subsisted.  Having  regard  to  the  date  of  the  trans- 
action and  the  death  of  the  parties,  I think  we  should  be  acting 
on  guesses,  and  not  upon  legal  grounds,  if  we  were  to  displace  this 
transaction  now.  Having  said  that,  I do  not  feel  that  it  is  the 
least  necessary  for  me  to  embark  in  surmises  as  to  what  the  exact 
explanation  of  this  transaction  is.  I think  it  is  consistent  with  the 
facts  that  there  might  have  been  some  explanation  if  these  gentle- 
men had  been  alive,  the  sincerity  and  good  faith  of  which  would 
have  been  as  clear  and  transparent  as  noonday;  but  the  mis- 
fortune caused  by  the  length  of  time  which  has  elapsed  and  the 
death  of  these  gentlemen  prevents  the  transaction  being  so  lucid 
now  as  it  otherwise  would  have  been.” 

The  wisdom  of  this  rule  is  illustrated  in  the  case  at  bar  by  the 
fact  that,  had  it  not  been  for  the  accidental  finding  of  exhibit  67, 
the  trial  Judge  and  this  Court  would  have  been  disposing  of  the 
rights  of  Davies,  who  was  not  able  to  defend  himself  or  to  instruct 
counsel,  on  the  theory  that  Davies  had  never  endeavoured  to  rid 
himself  of  his  fiduciary  relationship,  but  without  doubt  actually 
continued  in  his  office  of  inspector  under  the  resolution  of  the 
creditors  down  to  and  including  the  making  and  approving  of  the 
transaction  now  attacked. 

The  conclusion  being  reached  that  Davies  resigned  from  his 
office  on  or  before  the  3rd  September,  1901,  it  is  necessary  to  con- 
sider whether  or  not  there  is  any  evidence  from  which  it  may  be 
or  ought  to  be  inferred  that  he  had,  prior  to  that  time,  acquired 
any  information  that  his  co-inspectors,  the  assignee,  or  the  credi- 
tors did  not  have,  which  would  enable  them  to  form  an  opinion  as 
to  the  value  to  be  put  upon  the  property  for  the  purposes  of 
realisation.  It  is  suggested,  in  the  judgment  appealed  from,  that 
it  was  the  duty,  not  only  of  the  assignee  but  of  the  inspectors, 
to  make  extensive  inquiries  on  * behalf  of.  the  creditors  to  satisfy 
themselves  as  to  the  value  of  this  property  and  its  potentialities, 
and  that,  had  these  investigations  been  made,  these  potentialities 
would  have  been  discovered.  I cannot  accept  that  view  or  the 
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learned  trial  Judge’s  finding  that  the  incompetent  management 
of  William  Taylor  was  the  cause  of  Taylor  Brothers’  failure,  and 
that  investigation  was  bound  to  demonstrate  the  brick  business 
as  a profitable  venture.  I fail  to  see  how  it  could  be  so  demon- 
strated unless  the  business  was  carried  on  for  the  purpose  of 
making  a test.  It  is  agreed  that  all  parties  knew  of  the  brick- 
clay  deposit;  it  was  exposed  to  view,  and  had  been  worked  for 
years;  but,  so  far  as  anybody  could  judge  from  experience  or  the 
books,  it  could  not  be  worked  so  as  to  be  made  commercially 
profitable,  and  I cannot  think  that  these  debtors,  by  making 
a voluntary  assignment  to  Clarkson  for  the  benefit  of  their  credi- 
tors, for  the  purpose  expressed  in  the  deed,  i.e.,  sale  and  con- 
version into  money,  imposed  upon  Clarkson  or  their  creditors  the 
duty  of  making  any  special  test  of  the  property  for  the  purpose  of 
acquiring  any  special  knowledge  as  to  its  potentialities  or  commer- 
cial value.  In  the  first  place,  the  trust  is  for  sale  and  realisation; 
in  the  next  place,  these  creditors  and  the  assignee  are  not  put  in 
funds  to  enable  them  to  carry  on  the  business  for  the  purpose  of 
making  a test  or  otherwise ; if  they  were  bound  to  make  the  inves- 
tigation, they  were  bound  to  make  the  necessary  expenditures; 
so  that,  in  my  opinion,  the  inspectors  as  inspectors,  the  creditors 
as  creditors,  and  Clarkson  as  assignee,  were  not  bound  to  carry 
on  the  business  for  the  purpose  of  making  a test  as  to  the  com- 
mercial possibilities  of  the  undertaking;  but  Davies,  as  mortgagee 
to  the  extent  of  $100,000,  and,  according  to  his  own  statement  to 
Clarkson,  if  that  is  to  be  accepted  as  evidence,  a mortgagee  of  the 
property  for  a great  deal  more  than  he  thought  it  was  worth,  was 
under  a necessity,  if  he  wanted  to  save  his  mortgage  moneys,  of 
making  a further  investigation  and  expenditure;  and  the  question 
is,  did  he,  in  protecting  his  security,  acquire  any  special  informa- 
tion before  he  resigned? 

The  evidence  shews  that  he  entered  into  possession  almost 
immediately  after  the  assignment  on  the  14th  June,  1901,  and 
that  he  retained  the  managers  that  Taylor  had  employed;  and 
the  plaintiff  sought  at  the  trial  to  shew,  by  the  evidence  of  the 
assistant-manager,  Burgess,  that  Davies,  almost  immediately  after 
entering  into  possession,  made  large  expenditures  on  the  property 
in  connection  with  improving  his  facilities  for  making  bricks  and 

34 — 41  o.l.r. 


App.  Div. 
1917 

Taylor 
- v. 

Davies. 

Ferguson,  J.A. 


468 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Taylor 

v. 

Davies. 

Ferguson,  J.A. 


[VOL. 


handling  the  same.  The  first  recollection  of  this  witness  was  that 
these  expenditures  had  been  made  in  1901 ; it  is  on  the  inference 
drawn  from  these  expenditures  that  the  learned  trial  Judge  comes 
to  the  conclusion  that  Davies  must  have  known,  before  he  got  his 
deed,  of  the  potential  value  of  the  property.  The  evidence  of 
Burgess  again  illustrates  the  danger  and  care  required  in  investi- 
gating and  opening  up  an  old  transaction;  for  it  will  be  seen  from 
a perusal  of  his  evidence  that  he  was  at  first  quite  fixed  in  his 
opinion  that  these  expenditures  had  been  made  before  Davies  got 
his  deed,  and  apparently  early  in  1901;  but,  on  the  Court  being 
adjourned,  and  he  being  given  the  opportunity  of  consulting  some 
old  personal  records  of  his  own,  he  found  that,  instead  of  being 
made  in  1901,  they  were  made  in  1902  and  1903  and  subsequently. 
His  explanation  and  correction  of  his  previous  evidence  will  be 
found  at  p.  254  of  the  transcript  of  evidence,  and  seems  to  me  to 
destroy  the  foundation  of  fact  on  which  the  learned  trial  Judge 
relies  for  his  conclusion  that  Davies  knew  the  potential  value  of 
this  property  before  he  resigned. 

It  must  not  be  overlooked  that  Mr.  Clarkson  tells  us  that 
Mr.  Davies  assured  him  that  he  was  quite  disturbed  at  being 
obliged  to  take  over  this  brick-yard ; that  he  sought  Clarkson’s 
advice  to  know  how  to  set  about  protecting  himself  and  his  security. 

Mr.  Clarkson  claims  to  have  been  impressed  with  Mr.  Davies’ 
statements  and  attitude,  and  it  seems  to  me  that  to  adopt  the 
finding  of  the  trial  Judge  it  would  be  necessary  either  to  disbelieve 
Clarkson  or  to  conclude  that  Davies  was  deliberately  deceiving 
him. 

While  I regret  to  differ  from  the  trial  Judge  on  the  proper 
inference  of  fact  to  be  drawn  from  the  evidence,  I cannot  avoid 
satisfaction  in  acquitting  Clarkson  and  Davies  of  wrong-doing, 
and  Worrell,  Denton,  and  Owens  of  suggestions  of  carelessness  and 
incompetency  in  looking  after  the  business  of  their  clients. 

The  conclusion  having  been  reached  that  the  plaintiff  has  not 
made  out  affirmatively  that  Davies  had  knowledge  which  he  should 
have  communicated,  it  becomes  necessary  to  consider  whether  or 
not  the  defendants  have  satisfied  the  conscience  of  the  Court  as  to 
the  righteousness  of  the  transaction,  and  in  that  connection  to 
consider  whether  or  not  the  Court  should  insist  on  the  same 
satisfactory  evidence  now  that  it  would  have  insisted  upon  had 
the  transaction  been  attacked  promptly. 
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The  fetter  attached  to  the  conscience  of  the  person  in  the 
position  of  confidence  is  not,  it  seems  to  me,  a rule  of  law  fixing  the 
rights  of  the  parties,  but  is  rather  a rule  of  evidence  to  be  kept 
in  the  mind  of  the  Court  in  arriving  at  a conclusion  of  fact  in  order 
thereby  to  adjudicate  on  the  rights  of  the  parties,  and,  being  a 
rule  of  evidence  only,  is  not  of  the  same  force  and  effect  in  every 
fiduciary  relationship  and  in  all  circumstances  of  confidence 
reposed  and  abused,  but  is  to  be  applied  by  the  Court  to  the  evi- 
dence and  circumstances  in  each  case  for  the  purpose  of  arriving 
at  a conclusion  as  to  whether  or  not  the  person  charged  has,  under 
all  the  circumstances  of  that  case,  submitted  to  the  Court  evidence 
from  which  it  is  or  should  be  reasonably  satisfied  of  the  righteous- 
ness of  the  transaction. 

But  it  is  also  a rule  of  evidence  that  “lapse  of  time  is  a cir- 
cumstance which  ought  to  be  taken  into  account  and  ought 
largely  to  influence  our  estimate  of  and  the  conclusions  we  come 
to  upon  the  facts  of  the  case:”  per  Lord  Davey  in  Watt  v.  Assets 
Co.,  [1905]  A.C.  317,  334.  The  Earl  of  Halsbury,  L.C.,  at  p.  333 
of  the  same  report,  points  out  “the  impossibility  ...  of  dis- 
entangling what  could  have  been  very  easily  disentangled  and 
ascertained  if  an  earlier  investigation  had  taken  place;”  and  he 
saj's  “that  at  this  distance  of  time  I shall  make  every  intendment 
in  favour  of  that  having  been  honestly  done  which  purported  to 
be  done  ...  they  (the  complainants)  have  lain  by  upon 
their  supposed  rights  all  this  time,  during  which  time  witnesses 
have  died  and  the  means  of  explanation  have  disappeared  also  to 
an  extent  which,  to  my  mind,  renders  it  impossible,  or  at  all 
events  extremely  inexpedient  as  a matter  of  law  and  administra- 
tion, to  allow  these  things  to  be  ripped  up  at  this  distance  of  time, 
when  both  the  opportunities  of  explanation  have  gone  by  and 
when  witnesses  have  passed  away.”  See  also  Re  Postlethwaite, 
supra. 

The  position  and  character  of  the  parties  to  the  transaction 
attacked  is  also  a consideration  to  be  kept  in  mind  in  arriving  at 
a conclusion  as  to  whether  or  not  the  Court  is  satisfied  as  to  the 
righteousness  of  the  transaction:  Hunter  v.  Atkins  (supra),  3 Myl. 
& K.  at  p.  133. 

Therefore,  it  will  not  do  to  come  to  a conclusion  unless  we 
keep  all  these  rules  in  mind  when  considering  the  facts  and  cir- 
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cumstances  of  this  case.  If  we  do  keep  these  rules  in  mind,  and 
recall  that  this  transaction  took  place  in  1901  and  1902,  and  was 
not  attacked  until  1914,  after  Davies  had  become  mentally 
incapable ; that  these  debtors  made  the  assignment  to  Clarkson 
voluntarily  because  they  had  been  unable  to  make  a financial 
success  of  their  venture;  that  they  did  not  ask  an  extension  of 
time  or  endeavour  to  make  a compromise,  but  abandoned  the 
property  to  their  creditors  and  remained  quiet  and  satisfied  for 
many  years,  knowing  that  their  creditors  had  only  received  a 
dividend  of  about  two  cents  on  the  dollar;  that  the  plaintiff  is  the 
wife  of  the  surviving  partner  of  the  firm  of  Taylor  Brothers,  and 
administrator  and  beneficiary  under  the  will  of  another  partner; 
that  Davies  and  Taylor  Brothers  were  brothers-in-law;  that 
Worrell  represented  Mrs.  Davies  and  the  other  female  members 
of  the  Taylor  family,  and  as  trustee  for  them  he  was  the  largest 
creditor  of  the  debtors;  that  Denton  was  the  legal  adviser  of  the 
head  of  the  insolvent  firm;  that  Owens  was  the  solicitor  for  the 
firm;  that  Mr.  Carrington  Smith  was  the  banker  of  the  firm; 
that  David  Smith  was  not  only  a creditor  but  a brother-in-law  of 
the  Taylors;  that  Noel  Marshall  represented  one  of  the  largest 
unsecured  creditors;  that  Clarkson  was  an  honest,  competent,  and 
experienced  assignee,  fully  alive  to  his  duties  and  obligations  not 
only  as  assignee  but  as  attorney  in  fact  for  the  debtors  under 
powers  of  attorney  contained  in  the  trust  deed  (exhibit  50) ; that 
Clarkson  valued  the  property  at  $35,000;  that  Stewart  and 
Galley,  two  favourably  known,  experienced,  and  independent 
valuators,  valued  the  property  at  $45,000;  that  Owens  says  he 
kept  William  Taylor  informed  of  what  was  being  done;  that 
Owens’  evidence  in  this  respect  is  corroborated  in  many  ways,  but 
to  my  mind  particularly  by  the  declaration  made  by  Taylor  in 
September,  1902,  before  Owens,  setting  out  what  property  was 
affected  by  the  assignment,  which  declaration  could  only  have 
been  made  to  permit  the  registering  of  the  assignment  (exhibit  3), 
and  thereby  complete  the  registry  office  record  of  the  Davies  and 
Worrell  titles;  that  the  plaintiff,  through  her  husband,  as  late  as 
1909,  bought  part  of  the  adjoining  property  for  $14,000,  in  the 
common  belief  that  the  brick-clay  thereon  was  of  the  same  char- 
acter as  that  on  the  property  in  question  (see  William  Taylor’s 
evidence,  pp.  89  to  94,  the  plaintiff’s  evidence,  pp.  370,  371); 
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that  it  was  not  until  the  company  formed  by  the  plaintiff  and  her 
husband  had  made  extensive  expenditures  and  tests  that  it  was 
discovered  that  the  deposit  on  the  property  in  question  was  of 
unique  character  as  being  free  from  lime;  that  the  property  in 
question  took  on  its  special  value  by  reason  of  not  only  the  growth 
of  the  city  of  Toronto,  but  by  reason  of  the  demand  for  bricks 
following  Toronto’s  great  fire  that  occurred  in  1904  (see  exhibit  45), 
and  by  reason  of  the  fact  that  the  clay  was  of  this  unique  character ; 
that  these  facts  were  first  demonstrated  in  the  Davies-Canadian 
Northern  arbitration;  and  that  it  was  not  until  that  award  was 
affirmed  in  the  Privy  Council  that  the  plaintiff,  through  her  hus- 
band, began  in  1914  to  investigate  in  order  to  pick  a hole  in  Davies’ 
title;  that,  on  a careful  reading  of  Burgess’s  evidence,  it  is  plain 
that  Davies’  large  expenditures  and  extensions  of  operations  on 
the  property  in  question  were  not  made  prior  to  his  resignation  in 
1901  but  subsequent  thereto;  that,  out  of  the  total  unsecured 
liabilities  of  the  insolvent  firm,  amounting  to  $228,636.74,  the 
inspectors  and  creditors  they  appeared  for  in  the  proceedings 
represented  $159,613.51;  that  the  notice  of  the  7th  June,  1902, 
calling  the  meeting  of  creditors  for  the  18th  June,  was  sent  to  all 
creditors;  that  a number  of  them  appeared  at  the  meeting  of  the 
18th  June  and  approved  of  the  transaction  now  attacked;  that 
all  the  creditors,  including  the  plaintiff,  received  and  accepted 
their  dividend  of  about  two  cents  on  the  dollar ; that  the  plaintiff 
and  her  husband,  at  the  time  of  Davies  taking  possession,  and 
ever  since,  have  resided  side  by  side  with  Davies  and  his  family  in 
a residence  overlooking  the  brick-yards,  and  could  not  help  but 
see  and  know  of  Davies’  possession  and  of  the  extensive  operations 
there  being  carried  on,  and  yet  made  no  complaint  or  investigation 
into  this  transaction  until  after  the  affirmation  of  the  Canadian 
Northern  award  in  the  Privy  Council — I think  that  the  proper 
conclusion  is,  that,  no  matter  what  potential  value  the  property 
may  have  had  at  the  time  of  the  transaction,  those  potentialities 
were  not  known  to  Davies  or  to  any  of  the  other  parties  to  the 
transaction,  and  that  we  should  accept  as  honest  and  bond  fide  the 
representations  made  by  Davies  to  Clarkson  at  the  time  as  to  his 
concern  in  reference  to  his  money  lent  and  his  opinion  of  the  value 
of  his  security. 

In  arriving  at  the  conclusion  that  the  defendants  have  thus 
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made  out  sufficient  to  satisfy  any  burden  of  proof  put  upon  Davies 
by  reason  of  his  having  at  one  time  occupied  a fiduciary  relation- 
ship in  reference  to  the  property,  I am  not  treating  the  lapse  of 
time  as  being  in  itself  a bar,  but  as  being  merely  a circumstance 
which  should  be  kept  in  mind  in  considering  and  drawing  inferences 
from  the  other  facts  and  circumstances  of  the  case.  It  is  for  these 
reasons  that  I am  of  opinion  that,  if  Davies  did,  by  assuming  the 
office  of  inspector  under  the  peculiar  wording  of  the  resolution, 
enter  into  a confidential  relationship  with  the  plaintiff — which  I 
doubt,  because  she  was  not  a party  to  the  resolution,  and  was  not 
to  be  advised  by  him — he,  by  his  resignation  of  the  3rd 
September,  1901,  in  the  cirsumstances  of  the  case,  terminated 
that  relationship;  that  Davies  did  not  at  that  time  possess  any 
information  in  reference  to  the  property  not  known  to  or  which 
would  aid  the  assignee  and  inspectors  or  creditors  in  arriving  at  a 
valuation;  that  $45,000  was  the  fair  market  value  of  the  property; 
and  that  consequently  the  plaintiff’s  action  fails  on  the  merits. 

That  it  may  not  be  thought  that  I have  overlooked  and  not 
considered  the  argument  pressed  by  the  respondent’s  counsel, 
that  it  mattered  not  what  Davies  did  in  the  way  of  attempting  to 
resign,  he  could  not  resign  except  on  notice  to  each  and  every 
creditor,  and  unless  his  resignation  was  assented  to,  not  by  the 
majority  of  the  creditors  voting  under  sec.  20  of  the  Act,  but  by 
each  and  every  creditor,  I desire  to  say  that  such  a proposition 
has  caused  me  considerable  thought  and  anxiety,  and  that  I have 
read  and  considered  the  authorities  mentioned  in  counsel’s  written 
memoranda,  and  many  other  authorities,  including  Nugent  v. 
Nugent , [1908]  1 Ch.  546;  In  re  Canada  Woollen  Mills  Limited, 
9 O.L.R.  367;  Ex  p.  Lacey,  6 Ves.  625;  but  it  seems  to 
me  that  all  these  cases  are  different  from  the  case  at  bar. 

In  the  Nugent  and  Canada  Woollen  Mills  cases,  the  receiver 
and  the  inspector  were  appointed  by  order  of  the  Court,  and  were 
compelled  to  act  until  they  were  relieved  by  order  of  the  Court; 
the  Lacey  and  other  cases  referred  to  by  counsel  were  express 
trustees  or  directors’  cases,  where  the  title  or  control  of  the  prop- 
erty was  vested  in  the  trustees  or  directors. 

In  the  case  at  bar,  there  was  no  title  vested  in  Davies.  He 
was  not  appointed  by  any  superior  authority;  and  it  is  not  seriously 
contended  that,  if  he  had  notified  all  the  creditors  and  Clarkson, 
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they  could  have  held  him  in  office  against  his  will.  Davies  was 
not  to  advise  these  creditors;  he  was  to  advise  for  them;  only  a 
certain  number  of  them  appointed  him;  and  the  plaintiff  herself 
said  that  she  neither  knew  of  his  appointment  nor  of  his  resigna- 
tion. If  we  were  to  carry  the  argument  of  the  plaintiff’s  counsel 
to  its  logical  conclusion,  it  would  mean  that,  if  Davies  had  failed 
to  get  the  consent  of  a creditor  of  Taylor  Brothers,  who  was  only 
creditor  to  the  extent  of  say  $10,  and  that  he  had  the  unanimous 
consent  of  all  the  other  creditors,  yet  that  he  remained  in  office 
and  in  a fiduciary  relationship  with  and  for  the  benefit  of  not  only 
the  creditor  for  $10  who  had  not  assented,  but  with  and  for  the 
benefit  of  all  creditors,  the  debtors,  and  the  assignee,  who  had 
assented.  This  seems  to  me  to  be  doing  away  with  the  foundation 
for  the  rule  of  which  the  plaintiff  seeks  in  this  case  to  take  the 
benefit.  Confidence  reposed  and  confidence  abused.  If  con- 
fidence was  not  extended  and  received,  it  could  not  be  abused: 
Smith  v.  Kay  (1859),  7 H.L.C.  750. 

Davies’  position  with  reference  to  the  creditors  seems  to  me  to 
have  been  essentially  different  to  his  position  with  reference  to 
Clarkson  and  his  co-inspectors — his  relationship  to  the  creditors 
being  contractual  rather  than  confidential — his  relationship  to  the 
assignee  and  inspectors  being  on  the  other  hand  confidential  rather 
than  contractual;  as  to  the  assignee  and  inspectors,  he  got  rid  of 
his  confidential  position  by  notice  of  termination;  as  to  the  credi- 
tors, his  breach  of  duty  (if  any)  was  in  refusing  to  advise  rather 
than  in  abusing  his  confidential  position  by  continuing  to  advise 
when  his  interest  might  conflict  with  his  duty. 

Taking  the  view  I do  as  to  the  facts,  it  is  not  necessary  for  me 
to  deal  with  the  question  whether  or  not  the  plaintiff’s  right  is 
barred  by  the  Statute  of  Limitations,  or  the  question  raised  as  to 
whether  or  not  the  transaction  attacked  was  a purchase  by  Davies 
or  a valuation  of  his  security  under  sec.  20  (4)  of  the  Act,  further 
than  to  say  that  I agree  with  the  reasoning  of  my  Lord  the  Chief 
Justice  upon  these  questions;  and,  in  connection  with  the  latter, 
to  refer  to  the  judgment  of  the  Earl  of  Halsbury,  at  p.  328  of  the 
report  of  Watt  v.  Assets  Co.,  [1905]  A.C.  317,  as  shewing  how  far 
the  Court  is  bound  by  the  form  of  the  document,  and  how  far  it 
may  go  in  considering  the  evidence  outside  of  the  document  in 
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arriving  at  a conclusion  as  to  the  true  nature  and  substance  of  the 
transaction. 

Before  parting  with  the  case,  I desire  to  point  out  that, 
though  Taylor  Brothers  are  not  parties  to  the  litigation,  they 
are  the  parties  most  benefited  by  the  judgment  appealed  from. 
This  seems  to  me  to  be  wrong.  This  is  a class  action,  tand  the 
tranaction  should  not,  I think,  be  set  aside  further  than  is 
necessary  for  the  relief  of  the  class,  but  should  be  confined  to  such 
persons  as  have  a common  interest  and  a common  grievance  with 
the  plaintiff,  for  that  is  the  only  class  of  persons  she  can  without 
order  represent.  See  Rule  75:  Duke  of  Bedford  v.  Ellis,  [1901] 
A.C.  1,  10;  Parkinson  v.  Wainwright  (1895),  72  L.T.R.  485; 
Thompson  v.  Victoria  Mutual  Fire  Insurance  Co.  (1881),  29  Gr. 
56,  63;  Johnston  v.  Consumers  Gas  Co.  of  Toronto,  [1898]  A.C. 
447,  452.  How  can  it  be  said  that  the  inspectors  and  the  creditors 
that  they  represented,  that  the  assignee  and  the  debtors  whom  he 
represented  both  under  the  deed  and  under  the  powers  of  attorney, 
that  the  creditors  who  had  notice  and  knowledge  of  Davies’ 
resignation,  that  the  creditors  who  attended  the  meeting  of  the 
18th  June,  1902,  called  to  approve  of  the  transaction  and  who  did 
approve  of  it,  that  the  debtors  who  were  not  parties  and  who  had 
no  right  to  be  parties  to  the  appointment  of  Davies  to  advise 
Clarkson,  and  who  m ay  have  had  a knowledge  of  the  whole  trans- 
action and  elected  to  abandon  their  rights,  if  any,  are  all  in  the 
same  class  and  represented  in  this  action  by  the  plaintiff,  who, 
in  order  to  make  out  a cause  of  action  not  lost,  destroyed,  or 
barred  by  waiver,  laches,  delay,  or  the  Statute  of  Limitations, 
alleges  that  Davies  was  an  express  trustee  for  her,  and  stood  and 
continued  to  stand  as  to  her  in  a fiduciary  relationship;  that  he 
could  not  rid  himself  of  such  office  and  relationship  without  notice 
to  her;  and  that  she  had  no  notice  or  knowledge  that  he  had 
resigned  his  office  or  that  he  had  received  the  conveyance  attacked, 
or  had  entered  into  possession  otherwise  than  as  mortgagee? 

Such  is  the  form  and  effect  of  the  declaration  and  judgment  in 
the  Court  below.  This  appears  to  me  to  be  an  adjudication  upon 
the  rights  and  for  the  benefit  of  the  parties  not  before  the  Court; 
and,  if  the  plaintiff  should  be  found  to  be  entitled,  that  the  judg- 
ment signed  in  the  Court  below  should  be  amended  and  limited 
to  protecting  the  rights  of  the  plaintiff  personally,  and  to  afford- 
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ing  relief  to  such  persons  as  establish  that  they  are  entitled  to 
share  in  the  benefit  of  the  judgment,  and  should  not  be  extended 
to  opening  up  the  transaction  for  all  persons  who  were  at  one  time 
beneficially  entitled  under  the  deed  of  trust,  without  inquiry  as  to 
what  these  rights  were  or  how  these  rights  have  been  affected  or 
lost  by  notice,  knowledge,  waiver,  laches,  delay,  statutory  bar,  or 
otherwise. 

I would  allow  the  appeal  with  costs,  and  dismiss  the  action 
with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Currie  v.  Harris  Lithographing  Co.  Limited. 

Attorney-General  for  Ontario  v.  Harris  Lithographing  Co. 

Limited. 


Constitutional  Law — Extra-Provincial  Corporations  Act,  R.S.O.  1914,  ch.  179 — 
Infra  Vires — Company  Incorporated  by  Dominion  Authority — Trading  Com- 
pany— Power  of  Province  to  Require  License — Power  to  Impose  Penalties — 
Right  of  Unlicensed  Company  to  Maintain  Action — Sec.  16  in  Part  Ultra 
Vires — Taxation  of  Companies — Absence  of  Discrimination — Provincial 
Laws  of  General  Application — Capacity  of  Dominion  Company  when  Un- 
licensed to  Hold  Land  in  Province — Mortmain  and  Charitable  Uses  Act, 
R.S.O.  1914,  ch.  103 — Regulations  under  Extra-Provincial  Corporations 
Act—^-Validity  of — Statutory  Provisions  Authorising. 

The  defendant  company  was  incorporated  by  letters  patent  issued  under  the 
authority  of  the  Dominion  Companies  Act,  R.S.C.  1906,  ch.  79,  for  trading 
purposes,  and  carried  on  business  in  Ontario,  from  its  chief  place  of  business 
in  Toronto — that  being  the  chief  place  of  its  business  designated  in  the 
letters  patent.  For  the  purposes  of  its  business  the  company  occupied 
land  in  Toronto  under  a lease  from  one  H. : — • 

Held,  that  the  Ontario'  Extra-Provincial  Corporations  Act,  R.S.O.  1914,  ch. 
179,  as  a whole,  is  not  in  its  “pith  and  substance”  an  Act  designed  to  restrict 
Dominion  companies  in  the  exercise  of  the  powers  conferred  upon  them  by 
Dominion  authority,  but  an  Act  lawfully  passed  for  purposes  as  to  which 
the  Ontario  Legislature  had  power  to  legislate;  and,  therefore,  the  pro- 
visions of  the  Act,  in  so  far  as  they  purport  to  apply  to  the  defendant  com- 
pany, are  valid  and  intra  vires  of  the  Legislature  of  Ontario,  with  the  ex- 
ception of  the  latter  part  of  sec.  16,  which  provides  that  so  long  as  a com- 
pany is  unlicensed  it  shall  not  be  capable  of  maintaining  any  action  or 
proceeding  in  any  Court  in  Ontario  in  respect  of  any  contract  made  in 
whole  or  in  part  within  Ontario  in  the  course  of  or  in  connection  with  busi- 
ness carried  on  contrary  to  the  provisions  of  sec.  7. 

(2)  That  the  defendant  company  is  precluded  from  carrying  out  its  objects 
and  undertakings  in  Ontario  unless  and  until  it  shall  have  been  licensed 
under  the  Act. 

(3)  That  the  defendant  company  is  subject  to  the  penalties  prescribed  by  the 
Act  for  carrying  on  business  without  being  licensed. 
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Review  of  the  authorities. 

John  Deere  Plow  Co.  Limited  v.  Wharton,  [1915]  A.C.  330,  explained  and  dis- 
tinguished. 

The  provincial  legislation  in  regard  to  the  taxation  of  companies  does  not  dis- 
criminate against  pominion  companies.  The  provisions  of  the  Act  in  ques- 
tion are  ^provincial  laws  of  general  application’’  as  that  expression  is  used 
in  the  case  cited. 

Judgment  of  Masten.  J.,  40  O.L.R.  290,  on  these  questions,  reversed. 

(4)  That  the  defendant  company  is  incapacitated  or  prohibited,  by  reason  of 
not  being  licensed  as  required  by  the  Extra-Provincial  Corporations  Act, 
from  acquiring  and  holding  lands  for  the  purpose  of  its  business  in  Ontario 

A Dominion  company  is  subject  to  and  bound  to  obey  the  statutes  of  the  Prov- 
ince as  to  mortmain;  and  that  applies  to  a trading  company.  The  words 
used  in  sec.  3 of  the  Ontario  Mortmain  Act,  R.S.O.  1914,  ch.  103,  “of  a 
statute  for  the  time  being  in  force,”  apply  only  to  a statute  of  the  Province, 
and  the  words  “His  Majesty,”  where  they  first  occur  in  sec.  3,  mean  His 
Majesty  acting  by  the  Lieutenant-Governor  of  the  Province,  arid,  where 
they  occur  the  second  time,  mean  His  Majesty  in  right  of  the  Province. 
The  Mortmain  Act  is  also  a law  of  general  application. 

Judgment  of  Masten,  J.,  on  this  question,  affirmed. 

Per  Meredith,  C. J.O. : — Observations  upon  the  authority  for  the  incorpora- 
tion of  companies  and  as  to  the  way  in  which  the  consideration  of  questions 
as  to  the  extent  of  the  legislative  authority  of  the  Parliament  of  Canada  and 
of  the  Legislatures  of  the  Provinces  should  be  approached. 

Per  Hodgins  and  Ferguson,  JJ. A. : — Remarks  upon  the  effect  of  secs.  5, 
7,  9(2),  10,  and  11  of  the  statute  and  of  the  regulations  made  or  which  may 
be  made  under  sec.  10. 

Per  Ferguson,  J.A. : — One  of  the  regulations  made,  requiring  evidence  that 
the  corporate  name  is  not  objectionable  and  that  it  is  not  the  name  of  any 
known  company  doing  business  in  Ontario,  and  the  granting  of  power  to 
make  and  enforce  such  regulation,  whether  exercised  or  not,  are  within  the 
decision  in  the  John  Deere  Plow  Company  case,  and  the  Act  as  framed  is  in 
this  respect  ultra  vires. 

Per  Hodgins,  J.A. : — The  regulation  is  of  doubtful  validity. 


Appeals  by  the  plaintiffs,  Currie  and  the  Attorney-General 
for  Ontario,  from  the  judgment  of  Masten,  J.,  40  O.L.R.  290,  in 
so  far  as  adverse  to  the  appellants;  and  appeal  by  the  defendant 
company  from  the  same  judgment  in  so  far  as  adverse  to  the 
company;  the  Attorney-General  for  Canada  supported  the  latter 
appeal. 

November  26,  27,  28.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Wallace  Nesbitt,  K.C.,  and  T.  H.  Barton,  for  the  Attorney- 
General  for  Ontario,  referred  to  the  following  cases  which  were 
cited  by  Masten,  J.,  in  the  Court  below:  John  Deere  Plow  Co. 
Limited  v.  Wharton,  [1915]  A.C.  330;  Davidson  v.  Great  West 
Saddlery  Co.  (1917),  27  Man.  R.  576,  35  D.L.R.  526;  Harmer  v. 
Macdonald  Co.  Limited  (1917),  33  D.L.R.  363.  He  argued  that 
the  John  Deere  Plow  Company  case,  on  which  the  defendant  company 
relied,  was  distinguishable  from  the  case  at  bar,  discussing  the  cases 
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above  mentioned,  and  also  the  following:  Attorney-General  for 
Ontario  v.  Attorney-General  for  Canada,  [1916]  1 A.C.  598,  602,  26 
D.L.R.  293;  In  re  Incorporation  of  Companiesin  Canada  (1913),  48 
S.C.R.  331,  15  D.L.R.  332;  Liquidators  of  the  Maritime  Bank  of 
Canada  v.  Receiver-General  of  New  Brunswick,  [1892]  A.C.  437,  442; 
Citizens  Insurance  Co.  v.  Parsons  (1881),  7 App.  Cas.  96;  Colonial 
Building  and  Investment  Association  v.  Attorney-General  of  Quebec 
(1883),  9 App.  Cas.  157;  Bank  of  Toronto  v.  Lambe  (1887),  12  App. 
Cas.  575;  Brewers  and  Maltsters’  Association  of  Ontario  v.  Attorney- 
General  for  Ontario,  [1897]  A.C.  231;  City  of  Montreal  v.  Montreal 
Street  Railway,  [1912]  A.C.  333,  1 D.L.R.  681.  The  John  Deere 
Plow  Company  case,  on  which  so  much  reliance  was  placed  by  the 
respondents  in  the  main  appeal,  was  decided  by  the  Privy  Council 
on  a British  Columbia  statute,  and  on  facts  peculiar  to  itself,  and 
in  no  way  affects  the  validity  of  the  Ontario  statute  which  is  here 
in  question.  If  it  is  a revenue  Act,  it  is  within  sec.  92  of  the 
British  North  America  Act,  and  the  Province  has  a right  to  enforce 
its  provisions  by  penalties:  Union  Colliery  Co.  of  British  Columbia 
v.  Bryden,  [1899]  A.C.  580.  Reference  was  also  made  to  Canadian 
Pacific  R.W.  Co.  v.  Ottawa  Fire  Insurance  Co.  (1907) ? 39  S.C.R. 
405;  Attorney-General  of  Manitoba  v.  Manitoba  License  Holders’ 
Association , [1902]  A.C.  73;  In  re  Incorporation  of  Companies  in 
Canada,  supra,  48  S.C.R.  331,  at  p.  336;  per  Davies,  J.,  at  p.  357; 
per  Idington,  J.,  at  pp.  374,  382,  383,  388,  391 ; Bonanza  Creek  Gold 
Mining  Co.  v.  The  King,  [1916]  1 A.C.  566,  26  D.L.R.  273; 
Attorney-General  for  Canada  v.  Attorney-General  for  Alberta, 
[1916]  1 A.C.  588,  595,  26  D.L.R.  288,  291,  where  reference  is  made 
to  Russell  v.  The  Queen  (1882),  7 App.  Cas.  829. 

C.  E.  H.  Freeman,  for  the  plaintiff  Currie,  stated  that  he  was  in 
the  same  interest  as  the  Attorney-General  for  Ontario,  and  adopted 
the  argument  of  counsel  for  the  Attorney-General.  He  referred  to 
Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche  (1875),  L.R.  7 
H.L.  653,  cited  in  the  Bonanza  case,  supra,  and  referred  to  fre- 
quently in  Mitchell’s  work  on  Canadian  Commercial  Corporations; 
also  to  the  judgment  of  Cameron,  J.A.,  in  the  Davidson  case, 
supra,  35  D.L.R.  at  pp.  541-551;  and  to  a paper  by  Victor  E. 
Mitchell  on  Canadian  Companies’  Incorporation  and  the  doctrine 
of  ultra  vires. 
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F.  W.  Wegenast,  for  the  defendant  company,  argued  that  the 
statute  in  question  was  not  a mere  taxing  Act,  but  was  in  reality  a 
change  and  innovation  in  the  recognised  law  of  companies.  On 
the  question  of  the  right  of  the  company  to  hold  land  in  Ontario, 
he  referred  to  the  Companies  Act,  R.S.C.  1906,  ch.  79,  sec.  29. 
[Meredith,  C.J.O.,  thought  that  the  powers  given  by  that  section 
were  facultative  only.  If  they  went  beyond  that,  they  were  ultra 
vires  of  the  Dominion.]  The  language  of  sec.  29  is  clear  and  gives 
complete  power  as  well  as  the  faculty  or  capacity  to  hold  lands. 
The  Province  has  not  in  terms  purported  to  deny  or  challenge 
our  right  to  hold  lands.  If  it  should  attempt  to  do  so,  its  action 
would  be  ultra  vires.  The  learned  Judge  in  the  Court  below  held 
that  the  company  was  precluded  from  acquiring  lands  by  virtue  of 
the  Mortmain  and  Charitable  Uses  Act,  but  that  Act  is  not 
applicable  in  the  present  case.  As  to  the  main  question  in  this 
case,  the  general  principle  on  which  the  powers  of  the  Dominion 
depend  is  stated  in  Attorney-General  for  Canada  v.  Attorney- 
General  for  Alberta,  [1916]  1 A.C.  at  p.  597.  Reference 
was  also  made  to  Dobie  v.  Temporalities  Board  (1882),  7 App. 
Cas.  136,  and  to  the  John  Deere  Plow  Company  case,  [1915]  A.C. 
at  p.  341,  where  it  is  laid  down  that  the  question  “is  in 
reality  whether  the  Province  can  interfere  with  the  status 
and  corporate  capacity  of  a Dominion  company  in  so  far  as  that 
status  and  capacity  carry  with  it  powers  conferred  by  the  Parlia- 
ment of  Canada  to  carry  on  business  in  every  part  of  the  Domin- 
ion.He  also  referred  to  Madden  v.  Nelson  and  Fort  Sheppard 
R.W.  Co.,  [1899]  A.C.  626;  the  judgment  of  Perdue,  J.A.,  in  th£ 
Davidson  case,  supra,  27  Man.  R.  at  p.  600  et  seq.  The  Province  is 
practically  seeking  to  outlaw  the  defendant  company  for  not 
paying  its  taxes.  This  is  beyond  its  powers.  It  is  an  attempt  to 
regulate  matters  of  trade  and  commerce,  which  are  not  within 
its  jurisdiction.  He  referred  to  the  John  Deere  Plow  Company 
case,  [1915]  A.C.  at  pp.  339,  340,  341,  344. 

Christopher  C.  Robinson,  for  the  Attorney-General  for  Canada, 
said  that  the  main  points  in  the  case  were : (1)  whether  the  statute 
in  question  was  really  a taxing  Act;  (2)  whether  the  Province  had 
power  to  suspend  the  operations  of  the  company  until  the  tax  was 
paid;  (3)  whether  or  not  the  John  Deere  Plow  Company  case  is 
distinguishable  from  the  case  at  bar.  In  considering  the  first 


XLI.] 


ONTARIO  LAW  REPORTS. 


479 


point,  regard  should  be  had  to  the  principle  stated  by  Lord  Watson 
in  the  Union  Colliery  case,  [1899]  A.C.  at  p.  587,  where  he  says  that 
in  determining  whether  or  not  a particular  enactment  comes  within 
the  competency  of  the  provincial  Legislature,  its  “ whole  pith  and 
substance”  must  be  looked  at.  Examination  of  the  Act  will  shew 
that  many  of  its  provisions  are  quite  inconsistent  with  the  view  that 
it  can  properly  be  called  a revenue  Act,  as,  for  example,  secs.  5, 
6,  7,  8,  9,  10,  11,  12,  14,  19,  21.  The  John  Deere  Plow  Company 
case  has,  in  principle,  decided  that  this  is  not  a taxing  Act,  within 
the  powers  of  the  Province.  Even  assuming  that  the  Act  is  intra 
vires,  it  was  submitted  that  the  powers  of  the  company  could  not  be 
suspended  in  this  manner  and  subject  to  the  penalties  imposed  by 
the  Act,  and  in  this  connection  reference  was  made  to  the  John 
Deere  Plow  Company  case,  [1915]  A.C.  at  pp.  340,  341,  and 
it  was  argued  that  the  decision  in  that  case  did  not  turn 
on  sec.  18  of  the  British  Columbia  Act,  but  on  the  Act  as  a whole. 
Reliance  was  placed  on  the  decision  in  the  Bonanza  case,  which 
shews  that  such  a company  as  this  has  the  capacity  and  the  right 
to  go  into  Ontario  in  order  to  prosecute  its  business.  As  to  the 
decision  in  the  Court  below  that  the  defendant  company  was 
prohibited  from  acquiring  and  holding  lands  by  the  Mortmain 
Act,  he  argued  that  that  Act  was  not  of  general  application,  and 
did  not  apply  to  this  case,  nor  had  the  Province  the  power  to 
enforce  such  a prohibition  as  is  attempted  by  this  Act,  which  is 
not  “in  pith  and  substance”  mortmain  legislation  at  all,  but  com- 
pany legislation,  which  unwarrantably  interferes  with  the  status 
and  capacity  of  the  defendant  company. 

Nesbitt,  in  reply,  referred  to  Valin  v.  Langlois  (1879),  5 App. 
Cas.  115,  per  Lord  Selborne,  at  pp.  118,  120,  121;  Hodge  v.  The 
Queen  (1883),  9 App.  Cas.  117,  at  p.  132.  The  Province  has 
plenary  powers  of  regulation  in  any  matter  which  is  within  its 
legislative  authority.  This  Act  is  not  prohibitive  but  regulative. 
He  also  referred  to  the  Dobie  case,  7 App.  Cas.  at  pp.  146,  148, 
149,  and  to  the  Colonial  Building  Association  case,  9 App.  Cas. 
at  p.  166. 

December  26.  Meredith,  C.J.O.: — The  Attorney-General 
for  Ontario  and  the  plaintiff  Currie  appeal  from  the  judgment  of 
Masten,  J.,  dated  the  13th  August,  1917,  in  so  far  as  it  is  adverse 
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to  them;  and  the  defendant  company  appeals  from  the  judgment 
in  so  far  as  it  is  adverse  to  the  company;  and  the  Attorney-General 
for  Canada  supports  the  latter  appeal. 

The  appellant  company  was  incorporated  by  letters  patent 
issued  under  the  authority  of  the  Companies  Act,  R.S.C.  1906, 
ch.  79,  for  trading  purposes,  and  it  is  now  carrying  on  its  business 
in  Ontario  from  its  chief  place  of  business  in  Toronto — that  being 
the  chief  place  of  its  business  designated  in  the  letters  patent. 
For  the  purposes  of  its  business,  the  company  has  occupied  and  is 
occupying  land  in  Toronto  owned  by  Samuel  Harris,  one  of  its 
directors,  under  a lease  to  the  company  from  him. 

Section  29  of  the  Companies  Act  provides  that  “the  company 
may  acquire,  hold,  mortgage,  sell  and  convey  any  real  estate 
requisite  for  the  carrying  on  of  the  undertaking  of  the  company ;” 
and  sec.  30  of  the  Interpretation  Act,  R.S.C.  1906,  ch.  1,  provides 
that : — 

“In  every  Act,  unless  the  contrary  intention  appears,  words 
making  any  association  or  number  of  persons  a corporation  or 
body  politic  and  corporate  shall, — 

“ ( a ) vest  in  such  corporation  power  to  sue  and  be  sued,  to 
contract  and  be  contracted  with  by  their  corporate  name,  to  have 
a common  seal,  to  alter  or  change  the  same  at  their  pleasure,  to 
have  perpetual  succession,  to  acquire  and  hold  personal  property 
or  movables  for  the  purposes  for  which  the  corporation  is  con- 
stituted, and  to  alienate  the  same  at  pleasure;  and, 

“ (6)  vest  in  a majority  of  the  members  of  the  corporation  the 
power  to' bind  the  others  by  their  acts;  and, 

“(c)  exempt  individual  members  of  the  corporation  from 
personal  liability  for  its  debts  or  obligations  or  acts,  if  they  do  not 
violate  the  provisions  of  the  Act  incorporating  them. 

“2.  No  corporation  shall  be  deemed  to  be  authorised  to  carry 
on  the  business  of  banking  unless  such  power  is  expressly  conferred 
upon  it  by  the  Act  creating  such  corporation.” 

A special  case  has  been  stated  by  the  parties,  and  from  it  I 
have  made  the  foregoing  statement  of  the  material  facts.  Accord- 
ing to  the  special  case,  the  questions  for  the  opinion  of  the  Court 
are : — 

“1st.  Whether  the  provisions  of  the  Extra-Provincial  Corpora- 
tions Act  (R.S.O.  1914,  ch.  179),  or  any  of  them,  in  so  far  as  they 
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purport  to  apply  to  the  defendant  company,  are  valid  and  intra 
vires  of  the  Legislature  of  the  Province  of  Ontario. 

“2nd.  Whether  the  defendant  company  is  precluded  from 
carrying  out  its  objects  and  undertakings  in  the  Province  of  Ontario 
unless  and  until  it  shall  have  been  licensed  under  the  said  Act. 

“3rd.  Whether  the  defendant  company  is  subject  to  the 
penalties  prescribed  by  the  said  Extra-Provincial  Corporations 
Act  for  carrying  on  business  without  being  licensed. 

“4th.  Whether  the  defendant  company  is  incapacitated  or 
prohibited,  by  reason  of  not  being  licensed  as  required  by  the  said 
Act,  from  acquiring  and  holding  lands  for  the  purpose  of  its  busi- 
ness in  the  Province  of  Ontario.” 

By  the  judgment  d quo,  the  first  three  questions  are  answered 
in  the  negative  and  the  fourth  in  the  affirmative. 

The  appeals  raise  two  very  important  questions:  (1)  as  to  the 
constitutionality  of  the  Extra-Provincial  Corporations  Act, 
R.S.O.  1914,  ch.  179,  as  amended  by  4 Geo.  Y.  ch.  21,  sec.  38,  in 
so  far  as  it  assumes  to  affect  companies  incorporated  by  or  under 
the  authority  of  the  Parliament  of  Canada;  and  (2)  as  to  the  right 
of  a trading  company,  where  authorised  by  the  Parliament  of 
Canada  to  hold  land  in  a Province  for  the  carrying  on  of  its  under- 
taking, to  do  so  without  a license  in  mortmain  of  the  Crown  in 
right  of  the  Province  whose  laws  prohibit  the  holding  of  land  with- 
out such  a license. 

The  provisions  of  the  Extra-Provincial  Corporations  Act 
relevant  to  the  inquiry  are  the  following: — 

Section  4,  which  provides  that  “corporations  created  by  or 
under  the  authority  of  an  Act  of  the  Dominion  of  Canada,  and 
authorised  to  carry  on  business  in  Ontario,”  shall  be  required  to 
take  out  a license  under  the  Act. 

Section  5,  which  provides  that  such  a corporation  upon  incor- 
poration “shall,  upon  complying  with  the  provisions  of  this  Act  and 
the  regulations,  receive  a license  to  carry  on  its  business  and 
exercise  its  powers  in  Ontario.” 

Section  7,  which  provides  that  no  such  corporation  “shall 
carry  on  within  Ontario  any  of  its  business  unless  and  until  a 
license  under  this  Act  so  to  do  has  been  granted  to  it,  and  unless 
such  license  is  in  force.” 

Section  9,  which  provides  by  its  second  sub-section  that  “no 
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limitations  or  conditions  shall  be  included  in  any  such  license 
which  would  limit  the  rights  of  a corporation  coming  within 
class  7 or  class  8”  (in  which  class  the  companies  whose  rights  are 
in  question  are  included),  “to  carry  on  in  Ontario  all  such  parts  of 
its  business  and  to  exercise  in  Ontario  all  such  parts  of  its  powers 
as  by  its  Act  or  charter  of  incorporation  it  may  be  authorised  to 
carry  on  and  exercise  therein.” 

Section  10,  which  authorises  the  Lieutenant-Governor  in 
Council  to  make  regulations  respecting : — 

“ (a)  the  evidence  required,  upon  the  application  for  a license, 
as  to  the  creation  of  the  corporation,  its  powers  and  objects  and 
its  existence  as  a valid  and  subsisting  corporation ; 

“ (6)  the  appointment  and  continuance  by  the  corporation  of 
a person  or  company  as  its  representative  in  Ontario  on  whom 
service  of  process,  notices  or  other  proceedings  may  be  made,  and 
the  powers  to  be  conferred  on  such  representative; 

“(c)  the  forms  of  licenses,  powers  of  attorney,  applications, 
notices,  statements,  returns  and  other  documents  relating  to 
applications  and  other  proceedings  under  this  Act.” 

Section  10  also  authorises  (sub-sec.  2)  the  Lieutenant-Governor 
in  Council  to  “make  orders  as  to  particular  cases  where  the 
general  regulations  may  not  be  applicable  or  where  they  would 
cause  unnecessary  inconvenience  or  delay.” 

Section  11,  which  provides  that  an  applicant  for  a license  shall 
establish  to  the  satisfaction  of  the  Minister  charged  with  the 
administration  of  the  Act,  or  some  person  authorised  by  him  to 
report  thereon,  that  the  provisions  of  the  Act  and  of  the  regula- 
tions have  been  complied  with. 

Section  12,  which  authorises  a corporation  licensed  under  the 
Act,  subject  to  the  limitations  and  conditions  of  the  license  and 
of  its  own  charter,  Act  of  incorporation  or  other  instrument  creat- 
ing it,  to  acquire,  hold,  mortgage,  alienate  and  otherwise  dispose  of 
land  in  Ontario  to  the  same  extent  and  for  the  same  purposes  as 
if  it  had  been  incorporated  under  the  Ontario  Companies  Act  with 
power  to  carry  on  the  business  and  exercise  the  powers  embraced 
in  the  license. 

Section  14,  by  which  annual  returns  are  required  to  be  made 
to  the  Minister,  containing  a statement  under  oath  and  according 
to  a form  approved  of  by  the  Lieutenant-Governor  in  Council, 
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containing  information  similar  to  that  required  by  sec.  135  of  the 
Ontario  Companies  Act,  or  so  much  of  it  or  such  additional  in- 
formation as  may  be  required  by  the  form,  and  which  provides 
that  the  Minister  may  at  any  time  require  the  corporation  to  fur- 
nish further  and  other  information. 

Section  15,  which  authorises  the  Lieutenant-Governor  in  Coun- 
cil to  revoke  or  suspend  a license  for  default  in  observing  and  com- 
plying with  the  limitations  and  conditions  of  the  license  or  the 
provisions  of  sec.  14,  or  the  regulations  as  to  the  appointment  and 
continuance  of  a representative  in  Ontario. 

Section  16,  which  provides  a penalty  for  carrying  on  any  part 
of  its  business  in  Ontario  contrary  to  the  provisions  of  sec.  7;  and 
that  so  long  as  a company  is  unlicensed  it  shall  not  be  capable  of 
maintaining  any  action  or  proceeding  in  any  Court  in  Ontario  in 
respect  of  any  contract  made  in  whole  or  in  part  within  Ontario  in 
the  course  of  or  in  connection  with  business  carried  on  contrary  to 
the  provisions  of  sec.  7. 

Sections  17  and  18,  which  authorise  the  remission  of  penal- 
ties, and  provide  that  no  proceedings  for  the  recovery  of  them 
shall  be  taken  without  the  consent  of  the  Attorney^General,  or 
after  six  months  from  the  time  when  they  were  incurred. 

Section  19,  which  provides  that  “ there  shall  be  paid  to  His 
Majesty  for  the  public  uses  of  Ontario  for  every  license  under  this 
Act,  such  fees  as  may  be  prescribed  by  the  Lieutenant-Governor 
in  Council.” 

Section  20,  which  provides  for  the  fees  to  be  paid  upon  trans- 
mitting the  statement  required  by  sec.  14. 

Certain  extra-provincial  corporations  are  not  required  to  be 
licensed  (sec.  3);  and  (sec.  2 (a))  “ Extra-Provincial  Corporation” 
is  declared  to  mean  a corporation  created  otherwise  than  by  or 
under  the  authority  of  an  Act  of  the  Legislature  of  Ontario;  and 
by  sec.  4 secs.  7,  9,  and  16  are  made  applicable  to  “ corporations 
not  coming  within  any  of  the  classes  1 to  8”  and  therefore  to 
foreign  corporations. 

The  first  Extra-Provincial  Corporations  Act  was  63  Viet, 
ch.  24,  which  was  substantially  the  same  as  R.S.O.  1914,  ch.  179, 
except  that  it  did  not  include  sub-sec.  2 of  sec.  9 of  the  Revised 
Statute,  which  was  first  enacted  by  1 Edw.  VII.  ch.  19,  sec.  3,  or 
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sec.  19,  which  was  first  enacted  by  3 Edw.  VII.  ch.  7,  sec.  53 — that 
section  amended  sec.  18  of  the  first  Act,  by  which  the  amount  of 
the  fees  was  prescribed. 

By  the  schedule  of  fees  now  in  force,  which  was  prescribed  by 
the  Lieutenant-Governor  in  Council  on  the  2nd  December,  1909, 
the  fees  for  licenses  to  “Dominion  corporations ” are  $25  if  the  com- 
pany’s capital  is  $100,000  or  less,  and  $50  if  it  exceeds  $100,000, 
and  the  fee  for  a license  in  mortmain  is  $100,  and  the  fees  in  the 
case  of  other  extra-provincial  corporations  are  stated  to  depend 
largely  on  the  amount  of  capital  used  in  Ontario,  calculated  on  the 
table  of  fees  for  the  incorporation  of  domestic  companies. 

I have  referred  to  all  the  important  provisions  of  the  Extra- 
Provincial  Corporations  Act,  not  because  the  validity  of  all  of 
them  is  directly  in  question,  but  in  order  that  they  may  be  looked 
at  for  the  purpose  of  determining  what  is  the  true  nature  and 
character  of  the  Act. 

The  view  of  my  brother  Masten  was  that  it  had  been  settled  by 
the  case  of  John  Deere  Plow  Co.  Limited  v.  Wharton,  [1915]  A.C. 
330,  18  D.L.R.  353,  that  “the  power  to  regulate  trade  and  oom- 
merce  at  all  events  entitled  the  Parliament  of  Canada  to  prescribe 
to  what  extent  the  powers  of  companies  the  objects  of  which 
extend  to  the  entire  Dominion  should  be  exercisable;”  that  sec.  7, 
sub-secs.  1 and  2,  and  the  definition  of  class  8 — “Corporations 
created  by  or  under  the  authority  of  an  Act  of  the  Dominion  of 
Canada,  and  authorised  to  carry  on  business  in  Ontario” — 
“gives  the  key-note  of  the  Act;  ‘its  pith  and  substance/  and  its 
purpose  as  applied  to  the  defendant  company,  is  to  preclude  it 
from  the  exercise  of  some  of  its  powers  and  to  deprive  it  of  its 
status  in  the  Province  of  Ontario  unless  and  until  it  files  certain 
documents,  pays  certain  fees,  and  takes  out  a license.” 

If  this  be  a correct  view  as  to  what  the  “pith  and  substance” 
of  the  Act  is,  I would  agree  with  my  learned  brother;  but  is  it  the 
correct  view? 

That,  notwithstanding  that  the  Dominion  has  conferred  on  a 
company  of  its  creation  rights  and  powers,  the  company  is  subject 
to,  and  bound  to  obey,  the  laws  of  the  Province  with  regard  to 
taxation  for  provincial  purposes,  as  to  its  contracts  made  within 
the  Province  and  as  to  the  holding  and  tenure  of  land,  is  equally 
well-settled,  and  the  exercise  by  the  Province  of  its  authority  to 
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pass  such  laws  necessarily  limits  or  restricts  the  powers  granted 
to  it  by  the  Dominion. 

I shall  deal  later  on  with  the  question  of  the  character  and 
scope  of  laws  which  such  a company  is  subject  to  and  is  bound  to 
obey. 

The  question  in  the  John  Deere  Plow  Company  case  was  as  to 
the  validity  of  Part  VI.  of  the  Companies  Act  (R.S.B.C.  1911, 
ch.  39),  and  what  was  decided  was  that:— 

1 . The  power  of  legislation  with  reference  to  the  incorporation 
of  companies  with  other  than  provincial  objects  belongs  exclusively 
to  the  Parliament  of  Canada. 

2.  The  matter  is  not  one  “ coming  within  the  classes  of  sub- 
jects” “assigned  exclusively  to  the  Legislatures  of  the  Provinces” 
within  the  meaning  of  the  initial  words  of  sec.  91  of  the  British 
North  America  Act,  but  is  to  be  regarded  as  a matter  affecting 
the  Dominion  generally  and  covered  by  the  expression  “the  peace, 
order,  and  good  government  of  Canada.” 

3.  Head  2 of  sec.  91,  which  confers  exclusive  power  on  the 
Dominion  Parliament  to  make  laws  respecting  trade,  enables  that 
Parliament  to  prescribe  to  what  extent  the  powers  of  companies 
the  objects  of  which  extend  to  the  entire  Dominion  shall  be 
exercisable,- and  what  limitations  are  to  be  placed  on  those  powers. 

4.  That  secs.  5,  10,  12,  29,  30,  and  32  of  the  Compapies  Act 
(Canada)  and  sec.  30  of  the  Interpretation  Act  (Canada)  are  intra 
vires  the  Parliament  of  Canada. 

5.  That,  inasmuch  as  the  provisions  of  the  British  Columbia 
Act  which  were  in  question  would  compel  the  appellant  company 
to  obtain  a provincial  license  of  the  kind  about  which  the  contro- 
versy had  arisen,  or  to  be  registered  in  the  Province,  as  a condition 
of  exercising  its  power  or  of  suing  in  its  Courts,  they  were  inopera- 
tive for  those  purposes. 

Rules  for  the  interpretation  of  secs.  91  and  92  were  laid  down, 
and  qualifications  of  the  general  statements  upon  which  the  con- 
clusions numbered  1 to  5 were  based  were  made  as  follows : — 

1.  That  the  expression  as  to  “civil  rights,”  notwithstanding 
the  generality  of  the  words,  must  be  regarded  as  excluding  cases 
expressly  dealt  with  in  sec.  91  or  sec.  92. 

2.  That,  even  when  a company  has  been  incorporated  by  the 
Dominion  Government  with  powers  to  trade,  it  is  not  the  less 
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subject  to  provincial  laws  of  general  application  enacted  under  the 
powers  conferred  by  sec.  92 ; that,  notwithstanding  that  a Dominion 
company  has  capacity  to  hold  land,  it  cannot  refuse  to  obey  the 
statutes  of  the  Province  as  to  mortmain  or  escape  the  payment  of 
taxes,  even  though  these  may  assume  the  form  of  requiring,  as  the 
method  of  raising  a revenue,  a license  to  trade  which  affects. a 
Dominion  company  in  common  with  other  companies;  and  that 
such  a company  is  subject  to  the  powers  of  the  Province  relating 
to  “ property  and  civil  rights”  under  sec.  92  for  the  regulation  of 
contracts  generally. 

3.  That  it  might  be  competent  for  a Provincial  Legislature  to 
pass  laws  applying  to  companies  without  distinction,  and  requiring 
those  that  were  not  incorporated  within  the  Province  to  register 
for  certain  limited  purposes,  such  as  the  furnishing  of  information, 
and  that  it  might  also  be  competent  to  enact  that  any  company 
which  had  not  an  office  and  assets  within  the  Province  should, 
under  a statute  of  general  application  regulating  procedure,  give 
security  for  costs. 

It  is  to  be  noticed  that  all  that  was  decided  was,  that  it  was  not 
competent  for  the  Legislature  to  enact  the  provisions  of  the  British 
Columbia  Act  which  were  in  question  “in  their  present  form,” 
and  that  the  key  to  the  decision  is  what  is  stated  on  p.  343,  viz., 
that,  in  the  opinion  of  the  Judicial  Committee,  those  provisions 
were  not  of  the  character  mentioned  in  the  above  para.  3,  but  were 
“directed  to  interfering  with  the  status  of  Dominion  companies, 
and  to  preventing  them  from  exercising  the  powers  conferred  on 
them  by  the  Parliament  of  Canada  dealing  with  a matter  which 
was  not  entrusted  under  sec.  92  to  the  Provincial  Legislature.” 

What  was  meant  by  the  expression  “provincial  laws  of  general 
application,”  as  applied  to  the  exercise  by  a Provincial  Legisla- 
ture, was  probably  such  legislation  as  was  in  question  in  Bank  of 
Toronto  v.  Lambe  (1887),  12  App.  Cas.  575,  which  imposed  taxation 
on  every  bank  carrying  on  the  business  of  banking  in  the  Province, 
every  insurance  company  accepting  risks  and  transacting  the 
business  of  insurance  in  the  Province,  every  incorporated  company 
carrying  on  any  labour,  trade,  or  business  in  the  Province,  every 
incorporated  loan  company  making  loans  in  the  Province,  every 
incorporated  navigation  company  running  a regular  line  of  steam- 
ers, steamboats,  or  other  vessels  in  the  waters  of  the  Province, 
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every  telegraph  company  working  a telegraph  line  or  a part  of  a 
telegraph  line  in  the  Province,  every  telephone  company  working 
a telephone  line  in  the  Province,  and  railway  companies  and  tram- 
way companies  working  a railway  or  part  of  a railway  or  a tramway 
in  the  Province;  as  applied  to  contracts,  such  legislation  as  was  in 
question  in  Citizens  Insurance  Co.  v.  Parsons,  7 App.  Cas.  96, 
which  provided  that  certain  conditions  should  be  deemed  as 
against  the  insurers  to  be  part  of  every  policy  of  fire  insurance 
thereafter  entered  into  or  renewed  or  otherwise  in  force  in  Ontario 
with  respect  to  any  property  therein,  subject  to  a limited  right 
given  to  the  insurer  to  vary  these  conditions;  and  as  applied  to 
holding  land  that  a Dominion  company  is  only  enabled  to  acquire 
and  hold  land  in  any  Province  consistently  with  the  laws  of  that 
Province  relating  to  the  acquisition  and  tenure  of  land:  Colonial 
Building  and  Investment  Association  v.  Attorney-General  of  Quebec, 
9 App.  Cas.  157. 

What  I understand  was  meant  by  Viscount  Haldane,  by  whom 
the  judgment  of  the  Judicial  Committee  in  the  John  Deere  Plow 
Company  case  was  delivered,  by  the  expression  “ provincial  laws 
of  general  application/ ’ was  such  laws  as  I have  just  mentioned; 
and  the  view  of  the  Judicial  Committee  was  that  it  was  not  com- 
petent for  a Provincial  Legislature  to  single  out  Dominion  corpora- 
tions and  subject  them  to  laws  which  were  not  applicable  to  all 
corporations. 

I do  not  think  that  it  was  intended  by  the  observations  made 
as  to  the  powers  which  might  be  exercised  by  a Provincial  Legis- 
lature in  respect  of  Dominion  corporations  to  give  an  exhaustive 
definition  of  those  powers;  what  was  intended  was,  I think,  to  give 
illustrations  for  the  purpose  of  indicating  the  kind  of  powers  that 
Viscount  Haldane  had  in  view  as  being  properly  exercisable  by  a 
Provincial  Legislature;  and  indeed  it  was  expressly  stated  by 
Viscount  Haldane  (p.  343)  that  the  Committee  did  not  attempt  to 
define  a priori  the  full  extent  to  which  Dominion  companies  may 
be  restrained  in  the  exercise  of  their  powers  by  provincial  laws  of 
general  application  enacted  under  the  powers  conferred  by  sec.  92. 

In  order  to  ascertain  the  scope  and  effect  of  the  decision  in  the 
John  Deere  Plow  Company  case,  it  is  necessary  to  see  what  the  facts 
and  circumstances  of  it  were. 

The  material  facts  and  circumstances  were,  that  the  effect  of 
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Part  VI.  of  the  Provincial  Act  (R.S.B.C.  1911,  ch.  39)  was  inter 
alia  to  require  that  every  company  incorporated  otherwise  than 
under  the  laws  of  the  Province  should  be  licensed  or  registered 
under  the  provincial  law,  and  that  until  it  should  be  so  licensed  or 
registered  it  should  not  be  capable  of  carrying  on  business  in 
the  Province  or  of  maintaining  proceedings  in  the  Provincial 
Courts  in  respect  of  any  contract  made  within  the  Province;  that 
the  company  had  applied  for  a license,  but  its  application  was 
refused  by  the  registrar,  on  the  ground  that  there  was  another 
company  of  the  same  name  upon  the  register,  in  which  case  sec.  18 
of  the  Act,  as  amended  by  sec.  6 of  ch.  3 of  the  Acts  of  1912, 
prohibited  the  granting  of  a license. 

It  is  important  to  observe  that  the  opinion  of  the  Judicial 
Committee  that  this  legislation  was  ultra  vires  is  confined  to  de- 
claring that  “it  was  not  within  the  power  of  the  Provincial  Legis- 
lature to  enact  these  provisions  in  their  present  form”  (the  italics 
are  mine) : p.  343. 

It  is  important  also  to  observe  that  the  British  Columbia 
Act  assumed  to  deny  the  right  to  a license  if  the  name  of  the  com- 
pany applying  for  it  was  that  of  another  company  upon  the 
register,  and  that  the  controversy  between  the  company  and  the 
British  Columbia  authorities  began  with  the  refusal  of  the  regis- 
trar to  issue  a license  for  which  it  was  applying  unless  a change  were 
made  in  the  company’s  corporate  name — undoubtedly  an  inter- 
ference with  the  status  of  the  company. 

There  was  much  discussion  upon  the  argument  before  us  as  to 
whether  the  presence  of  this  provision  was  not  what  led  the  Judi- 
cial Committee  to  its  conclusion  that  the  provisions  of  the  Act  in 
their  present  form  were  ultra  vires. 

Some  support  for  an  affirmative  answer  to  that  question  may 
be  found  in  what  was  said  by  Viscount  Haldane  at  p.  341.  He 
there  speaks  of  the  provisions  of  the  British  Columbia  Act  “relied 
on  in  the  present  case  as  compelling  the  appellant  company  to 
obtain  a provincial  license  of  the  kind  about  which  the  controversy 
has  arisen.” 

Reading  this  language  in  connection  with  what  I have  said  as 
to  how  the  controversy  began,  and  with  the  form  in  which  the 
opinion  of  the  Judicial  Committee  as  to  the  invalidity  of  the 
legislation  was  expressed,  there  is  at  least  some  ground  for  thinking 
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that  the  question  I have  mentioned  should  be  answered  in  the 
affirmative. 

Attention  should  also  be  directed  to  the  important  difference 
as  to  this  matter  between  the  Ontario  Act  and  the  British  Colum- 
bia Act. 

By  the  former  not  only  is  such  a condition  as  that  imposed  by 
the  latter  to  the  issue  of  a license  not  imposed,  but  it  is  expressly 
provided  that  “no  limitations  or  conditions  shall  be  included  in 
any  such  license  which  would  limit  the  rights  of  a corporation 
coming  within  class  7 or  class  8,  to  carry  on  in  Ontario  all  such 
parts  of  its  business  and  to  exercise  in  Ontario  all  such  parts  of  its 
powers  as  by  its  Act  or  charter  of  incorporation  it  may  be  author- 
ised to  carry  on  and  exercise  therein:”  sec.  9 (2). 

I venture  to  doubt  whether,  if  the  British  Columbia  Act  had 
contained  such  a provision  as  this,  and  there  had  been  absent  from 
it  the  provision  as  to  withholding  the  license  if  there  was  on  the 
register  a company  having  the  same  name  as  the  company  apply- 
ing, the  conclusion  would  have  been  reached  that  the  Act  was  in 
substance  and  in  effect  an  Act  affecting  the  status  of  Dominion 
companies  and  restricting  them  from  exercising  in  the  Province 
the  rights  which,  as  it  was  held,  had  been  conferred  on  them  by  the 
Parliament  of  Canada. 

Just  as  the  wide  and  comprehensive  expression  “property  and 
civil  rights”  may,  and  in  some  cases  must,  be  cut  down,  so  the 
wide  and  comprehensive  expression  “the  regulation  of  trade  and 
commerce”  is  not  to  be  interpreted  in  a literal  sense.  That  was 
pointed  out  in  City  of  Montreal  v.  Montreal  Street  Railway , [1912] 
A.C.  333,  344,  as  it  had  before  been  pointed  out  in  Bank  of 
Toronto  v.  Larnbe , 12  App.  Cas.  575,  586,  and  it  was  recog- 
nised in  the  John  Deere  Plow  Company  case  at  pp.  340,  341. 

See  also  Citizens  Insurance  Co.  v.  Parsons,  7 App.  Cas.  96,  113. 

A different  rule  apparently  applies  where  a subject  such  as 
“ banking  ” is  among  those  enumerated  in  sec.  91 ; for,  as  was  held  in 
Tennant  v.  Union  Bank  of  Canada , [1894]  A.C.  31,  10  Times  L.R. 
47,  the  exclusive  authority  conferred  on  the  Parliament  of  Canada 
by  sec.  91  (15)  to  make  laws  as  to  banking  and  the  incorporation 
of  banks  was  not  confined  to  the  mere  constitution  of  corporate 
banks  with  the  privilege  of  carrying  on  the  business  of  bankers, 
but  was  extended  to  other  matters,  and  comprehended  “banking,” 
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which  was  wide  enough  to  embrace  every  transaction  coming 
within  the  legitimate  business  of  a banker;  and  that  the  lending  of 
money  on  the  security  of  goods,  or  of  documents  representing  the 
property  of  goods,  was  a proper  banking  transaction;  and  it  was 
accordingly  also  held  that  a section  of  the  Bank  Act,  46  Viet.  ch. 
120,  which  authorised  banks  to  acquire  and  hold  warehouse 
receipts  or  bills  of  lading  as  security,  and  provided  what  the  effect 
of  them  should  be,  was  intra  vires  of  the  Parliament  of  Canada, 
although  these  provisions  were  at  variance  with  provincial  legis- 
lation dealing  with  the  subject  of  warehouse  receipts  and  bills  of 
lading. 

The  decision  in  the  John  Deere  Plow  Company  case  was  based 
upon  the  proposition  that  the  authority  of  the  Parliament  of 
Canada  to  make  laws  as  to  the  incorporation  of  companies  other 
than  those  whose  objects  were  provincial,  and  to  confer  upon  com- 
panies created  under  the  authority  of  those  laws  the  powers  which 
the  Companies  Act  of  Canada  and  sec.  30  of  the  Interpretation  Act 
conferred  upon  them,  was  derived  from  the  authority  of  Parliament 
to  pass  laws  for  the  peace,  order,  and  good  government  of  Canada 
and  laws  for  the  regulation  of  trade. 

It  follows  from  this  that,  unless  the  provisions  of  the  Ontario 
Act  in  question  lie  outside  this  domain  of  the  Parliament  of  Can- 
ada, or  come  within  the  classes  of  cases  in  which,  according  to  the 
John  Deere  Plow  Company  case,  Provincial  Legislatures  may  legis- 
late with  regard  to  Dominion  companies,  it  must  be  held  that  it 
was  not  competent  for  the  Legislature  of  Ontario  to  enact  those 
provisions. 

Before  entering  upon  the  inquiry  necessary  to  determine  these 
questions,  I desire  to  say  that,  in  my  opinion,  it  is  not  competent 
for  this  Court  or  for  any  Court  to  inquire  as  to  the  good  faith  of  a 
Provincial  Legislature  in  enacting  its  laws  or  to  find  that  it  has 
acted  in  bad  faith.  Within  the  limits  of  its  constitutional  author- 
ity, the  Legislature  of  a Province  is  a sovereign  Legislature, 
having,  within  those  limits,  the  like  power  and  authority  as  that 
possessed  by  the  Imperial  Parliament.  The  duty  of  a Court  called 
upon  to  determine  questions  as  to  the  constitutionality  of  an 
enactment  of  a Provincial  Legislature  is  to  determine  whether, 
upon  the  true  construction  of  the  enactment,  it  is  one  which, 
under  the  British  North  America  Act,  it  was  competent  for  the 
Legislature  to  pass,  and  beyond  that  the  Court  cannot  go. 
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I do  not  mean  to  suggest  that  in  such  a case  as  the  one  now 
under  consideration  the  Court  may  not  look  beyond  the  form  in 
which  the  enactment  is  expressed,  and  if  from  the  nature  of  its 
provisions  it  is  found  not  to  be  what  it  assumes  to  be,  but  is  in  its 
“pith  and  substance”  something  different,  and  so  different  that 
it  encroaches  upon  the  domain  of  legislation  assigned  exclusively 
to  the  Parliament  of  Canada,  it  is  not  the  duty  of  the  Court  to 
pronounce  against  its  validity. 

I adopt  what  was  said  by  a late  Chief  Justice  of  Canada 
(Strong)  in  Severn  v.  The  Queen  (1878),  2 S.C.R.  70,  103,  as  to  the 
general  principle  to  be  applied  in  determining  questions  as  to  the 
validity  of  provincial  enactments.  That  principle  was  thus 
stated  by  him: — 

“It  is,  I consider,  our  duty  to  make  every  possible  presumption 
in  favour  of  such  legislative  Acts,  and  to  endeavour  to  discover  a 
construction  of  the  British  North  America  Act  which  will  enable 
us  to  attribute  an  impeached  statute  to  a due  exercise  of  consti- 
tutional authority,  before  taking  upon  ourselves  to  declare  that, 
in  assuming  to  pass  it,  the  Provincial  Legislature  usurped  powers 
which  did  not  legally  belong  to  it;  and  in  doing  this,  we  are  to  bear 
i n mind  That  it  does  not  belong  to  Courts  of  Justice  to  interpolate 
constitutional  restrictions;  their  duty  being  to  apply  the  law,  not 
to  make  it.’” 

I desire  also  to  express  my  entire  concurrence  with  what  was 
said  by  Duff,  J.,  in  the  Companies  case,  48  S.C.R.  331,  at  p.  423, 
as  to  the  impossibility  of  holding  that  a Court  has  power  to 
effect  the  nullification  of  a provincial  statute  because  of 
the  motives  with  which  the  legislation  was  enacted;  supported, 
as  his  statement  is,  by  what  was  said  by  Lord  Hobhouse  in  deliver- 
ing the  judgment  of  the  Judicial  Committee  in  Bank  of  Toronto  v. 
Lambe,  12  App.  Cas.  at  pp.  586,  587,  and  by  what  was  said  by 
the  Committee  in  previous  and  subsequent  cases. 

I come  now  to  the  question  as  to  what  is  the  “pith  and  sub- 
stance” of  the  Act  the  validity  of  which  is  impugned.  Is  it  what 
on  its  face  it  purports  to  be,  or  does  it  impose  upon  Dominion 
companies  restrictions  which  the  Legislature  could  not  lawfully 
impose? 

The  constitutional  right,  in  order  to  the  raising  of  a revenue 
for  provincial  purposes,  to  impose  direct  taxation  on  Dominion 
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companies  doing  business  in  the  Province  is  unquestionable,  and 
was  not  questioned  at  the  bar.  That  it  has  the  like  right,  in  the 
exercise  of  the  powers  conferred  by  sec.  92  (9),  to  require,  in  order 
to  the  raising  of  a revenue  for  provincial  purposes,  such  companies 
to  be  licensed,  is  also,  I think,  not  open  to  serious  question,  in  view 
of  the  decision  of  the  Judicial  Committee  in  Brewers  and  Maltsters’ 
Association  v.  Attorney-General  for  Ontario , [1897]  A.C.  231,  and 
of  what  was  said  by  Viscount  Haldane  in  the  John  Deere  Plow 
Company  case  at  p.  343.  Having  authority  to  require  such  a 
company  to  be  licensed,  a Provincial  Legislature  has  also,  in  my 
opinion,  the  power  to  require  that  the  license  shall  be  obtained  a& 
a condition  precedent  to  the  exercise  by  such  companies  of  the 
right  to  carry  on  their  business  in  the  Province.  That,  I think,  is 
established  by  the  case  of  Brewers  and  Maltsters’  Association  of 
Ontario  v.  Attorney-General  for  Ontario  (supra). 

The  question  in  that  case  was  as  to  the  validity  of  a provincial 
enactment  (R.S.O.  1887,  ch.  194,  sec.  51  (2)),  the  effect  of  which 
was  to  require  brewers,  distillers,  and  other  persons  duly  licensed 
by  the  Government  of  Canada  to  manufacture  fermented,  spirit- 
uous, or  other  liquors,  to  first  obtain  a license  to  sell  by  wholesale,, 
under  the  Act,  the  liquor  so  manufactured  by  them,  when  sold  for 
consumption  within  the  Province.  It  was  argued  by  the  appel- 
lants, the  Brewers  and  Maltsters’  Association  of  Ontario,  that, 
inasmuch  as,  as  the  fact  was,  the  Parliament  of  Canada  had  always 
regulated  by  statute  the  trade  of  manufacturing  and  wholesale 
vending  of  spirituous  and  fermented  liquors,  had  laid'  considerable 
duties  on  them,  created  a rigorous  system  of  inspection,  super- 
vision, management,  and  control  of  the  business,  and  had  provided 
for  the  issue  of  licenses  to  the  manufacturers  and  vendors  of  these 
commodities,  authorising  them  on  certain  conditions  to  make  and 
sell,  the  Dominion  Parliament  had  occupied  the  whole  field  of 
legislation  on  the  subject,  and  that  it  was  an  interference  with  the 
powers  of  the  Dominion,  derived  from  its  exclusive  jurisdiction 
over  the  regulation  of  trade  and  commerce,  the  public  debt,  and 
the  raising  of  money  by  any  mode  of  taxation,  for  the  Province 
to  step  in  and  add  to  the  conditions  already  prescribed,  by  enacting 
that  a provincial  license  should  also  be  necessary. 

This  argument  did  not  prevail,  and  the  validity  of  the  enact- 
ment was  upheld  as  authorised  under  sec.  92  (2)  or  sec.  92  (9)  or 
both  of  them. 
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The  Dominion  Act  then  in  force  was  the  Inland  Revenue  Act, 
R.S.C.  1886,  ch.  34,  and  the  licenses  for  which  provision  was  made 
were  “licenses  to  carry  on  the  trade  or  business” — the  case  was 
therefore  one  in  which  the  Parliament  of  Canada  had  regulated 
the  trade  and  prescribed  the  conditions  in  which  it  might  be  car- 
ried on  throughout  the  Dominion. 

The  question  whether  the  provisions  of  secs.  10, 11, 12, 14,  and 
15  are  ultra  vires  is,  if  I am  right  thus  far,  a question  of  minor 
importance. 

In  sec.  15,  which  authorises  the  revocation  or  suspension  of  a 
license,  “default  in  complying  with  the  limitations  and  conditions 
of  the  license”  is  mentioned  as  one  of  the  causes  for  which  a license 
may  be  revoked  or  suspended. 

Those  words  were  appropriate  enough  as  the  Act  originally 
stood;  but,  since  the  amendment  made  by  1 Edw.  VIL  ch.  19, 
sec.  3,  which  is  now  sec.  9 (2),  already  quoted,  the  words  have  no 
meaning,  and  would  no  doubt  have  been  eliminated  but  for  an 
oversight  of  the  draftsman  of  the  amendment. 

The  provisions  of  these  five  sections  appear  to  me  to  come 
within  the  class  of  provisions  which  in  the  John  Deere  Plow  Com- 
pany case  it  was  held  that  it  was  competent  to  a Provincial 
Legislature  to  enact;  and  I cannot  see  that  they  are  unreasonable 
or  that  they  impose  an  unnecessary  burden  on  the  companies  to 
which  they  apply. 

That  part  of  sec.  16  which  relates  to  the  penalty  is,  if  I am 
right  in  my  conclusions  as  to  the  extent  of  the  powers  of  a Provin- 
cial Legislature,  undoubtedly  intra  vires , as  the  power  of  imposing 
penalties  is  conferred  by  sec.  92  (15)  of  the  British  North  America 
Act. 

In  its  present  form  the  latter  part  of  the  section  is  objection- 
able, and,  I think,  ultra  vires.  It  is  also  unnecessary  if  a Dominion 
company  may  not  carry  on  its  business  in  the  Province  unless 
licensed,  because  a contract  entered  into  by  it  when  unlicensed 
would  not  be  enforceable. 

I have  thus  far  dealt  with  the  case  on  the  assumption  that  the 
provisions  of  the  enactment  in  question  are  “provincial  laws  of 
general  application”  within  the  meaning  of  that  expression  as 
used  in  the  John  Deere  Plow  Company  case;  and  the  question 
whether  they  are  such  laws  remains  to  b£  considered. 
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The  provisions  of  the  Ontario  Companies  Act  must,  I think,  be 
taken  into  consideration  for  the  purpose  of  ascertaining  whether 
Dominion  companies  are  singled  out  for  taxation  to  which  pro- 
vincial companies  are  not  subjected,  and  whether  the  requirements 
of  secs.  10,  11,  12,  14,  and  15  are  imposed  upon  Dominion  com- 
panies and  not  on  provincial  companies.  The  question  is  not, 
I think,  whether  the  enactment  in  question,  standing  by  itself,  is 
open  to  objection  for  these  reasons,  but  whether  the  company  law 
of  the  Province,  viewed  as  a whole,  is  so  open. 

Nor  is  it,  in  my  opinion,  essential  that  the  form  in  which  the 
taxation  is  imposed  should  be  identical  in  all  cases.  The  important 
question  is,  does  the  provincial  legislation  discriminate  in  that 
respect  against  Dominion  corporations? 

In  my  view,  that  question  must  be  answered  in  the  negative. 
The  tax  imposed  in  the  case  of  Dominion  companies  is  imposed  in 
the  form  of  a license  fee,  the  maximum  fee  being  $50  and  the' 
minimum  $25.  In  the  case  of  provincially  incorporated  companies 
the  tax  is  imposed  in  the  form  of  a fee  for  the  grant  of  the  letters 
patent  which  confer  the  right  to  carry  on  the  company’s  business ; 
and  the  fees  vary  according  to  the  amount  of  the  capital  stock 
of  the  company,  from  a minimum  fee  of  $100  to  a maximum  fee 
where  the  capital  exceeds  $100,000,  of  $385,  with  an  additional 
$2.50  for  every  $10,000  or  fractional  part  thereof  in  excess  of 
$1,000,000. 

The  result  of  this  is,  that  the  tax  imposed  on  Dominion  com- 
panies is  less  than  that  imposed  on  provincially  incorporated 
companies.  It  is  quite  true  that  a Dominion  company  has  paid 
fees  to  the  Dominion  authorities  upon  obtaining  its  charter;  but 
that  is  not,  I think,  a factor  to  be  taken  into  account  in  ascertain- 
ing whether  the  provincial  tax  bears  more  heavily  on  Dominion 
companies  than  on  provincially  incorporated  companies. 

Provisions  similar  to  those  of  sec.  14  are  applied  to  companies 
incorporated  under  the  Ontario  Companies  Act  (secs.  135,  137). 

The  provisions  of  secs.  10,  11,  12,  and  15  may  be  supported,  I 
think,  as  ancillary  to  the  powers  of  taxation  and  licensing  and 
proper  for  the  purpose  of  making  effective  use  of  those  powers. 

It  is  settled  by  decided  cases  that  provincial  legislation  with 
reference  to  a subject  assigned  exclusively  to  the  Provincial 
Legislatures  is  not  invalid  because  it  may  or  even  must  interfere 
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with  matters  as  to  which  the  Parliament  of  Canada  has  exclusive 
legislative  authority,  such  as  the  raising  of  a revenue  for  Dominion 
purposes,  or  with  the  carrying  on  of  trades  in  the  Province  licensed 
by  the  Dominion,  or  indirectly  with  business  operations  beyond 
the  Province:  Attorney-General  for  Ontario  v.  Attorney-General  for 
the  Dominion , [1896]  A.C.  348;  Attorney-General  of  Manitoba  v. 
Manitoba  License  Holders’  Association,  [1902]  A.C.  73,  79,  80. 

Each  of  the  powers  which  it  was  determined  by  the  Judicial 
Committee  in  the  John  Deere  Plow  Company  case,  and  in  the 
cases  referred  to  in  that  case,  a Provincial  Legislature  may  exer- 
cise in  regard  to  companies  with  other  than  provincial  objects 
created  by  Dominion  authority,  in  a sense  restricts  the  exercise  by 
them  of  powers  conferred  upon  them  by  that  authority;  the  power 
to  require  them  to  be  licensed  does  so,  so  also  do  the  powers  to 
subject  them  to  provincial  taxation,  to  the  laws  of  mortmain,  and 
to  the  regulation  of  the  form  their  contracts  must  take.  All  of 
these  provincial  powers  are  powers  conferred  either  by  sec.  92  (2), 
by  sec.  92  (9),  or  by  sec.  92  (13). 

Looking  at  the  Act  in  question  as  a whole,  in  my  opinion  it  is 
not  in  its  “pith  and  substance”  an  Act  designed  to  restrict  Domin- 
ion companies  in  the  exercise  of  the  powers  conferred  upon  them 
by  Dominion  authority,  but  an  Act  lawfully  passed  for  purposes 
as  to  which  the  Legislature  by  which  it  was  enacted  had  authority 
to  legislate.  I except,  however,  the  last  part  of  sec.  16,  for  the 
reasons  I have  already  mentioned. 

I would,  for  these  reasons,  allow  the  appeal  on  this  branch  of 
the  case  and  substitute  for  the  declaration  and  judgment  of  my 
brother  Masten  a declaration  and  judgment  in  accordance  with 
the  opinion  I have  expressed,  and  my  answers  to  the  questions  of 
the  special  case  are: — 

To  the  first,  Yes,  except  the  last  part  of  sec.  16;  and  to  the 
second  and  third,  Yes. 

There  remains  to  be  considered  the  question  whether  the  de- 
fendant company  is  incapacitated  or  prohibited,  by  reason  of  not 
being  licensed  as  required  by  the  Act  in  question,  from  holding  the 
lands  leased  to  it  by  Harris. 

It  is,  as  I have  already  pointed  out,  settled  law  that  a Dominion 
company  is  subject  to  and  bound  to  obey  the  statutes  of  the 
Province  as  to  mortmain,  or,  as  put  by  Sir  Montague  E.  Smith  in 
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Colonial  Building  and  Investment  Association  v.  Attorney-General 
of  Quebec,  9 App.  Cas.  157,  166,  the  capacity  given  to  such  a 
company  by  its  incorporation  “only  enables  it  to  acquire  and  hold 
land  in  any  Province  consistently  with  the  laws  of  that  Province 
relating  to  the  acquisition  and  tenure  of  land.” 

It  was  argued  that  this  did  not  apply  to  a trading  corporation; 
but  there  is,  in  my  opinion,  no  foundation  for  that  contention. 
It  was  said  in  Citizens  Insurance  Co.  v.  Parsons,  7 App.  Cas.  96, 
117:— 

“Suppose  the  Dominion  Parliament  were  to  incorporate  a 
company,  with  power,  among  other  things,  to  purchase  and  hold 
lands  throughout  Canada  in  mortmain,  it  could  scarcely  be  con- 
tended if  such  a company  were  to  carry  on  business  in  a Province 
where  a law  against  holding  land  in  mortmain  prevailed  (each 
Province  having  exclusive  legislative  power  over  ‘property  and 
civil  rights  in  the  Province’)  that  it  could  hold  land  in  that 
Province  in  contravention  of  the  provincial  legislation;  and,  if  a 
company  were  incorporated  for  the  sole  purpose  of  purchasing  and 
holding  land  in  the  Dominion,  it  might  happen  that  it  could  do  no 
business  in  any  part  of  it,  by  reason  of  all  the  Provinces  having” 
passed  Mortmain  Acts,  though  the  corporation  would  still  exist 
and  preserve  its  status  as  a corporate  body.” 

There  is  nothing  in  this  to  suggest  any  such  distinction  as  is 
contended  for;  what  was  said  is  applied  to  corporations  whose 
powers  include  that  of  purchasing  and  holding  land,  as  well  as  to 
those  where  that  is  the  sole  power  possessed  by  them. 

In  the  John  Deere  Plow  Company  case  the  Judicial  Committee 
was  dealing  with  the  case  of  a trading  company,  and,  if  it  had  been 
thought  that  any  such  distinction  existed,  that  would  have  been 
said,  but  it  was  not. 

If  a company  incorporated  for  the  sole  purpose  of  purchasing 
and  holding  land  throughout  the  Dominion  is  so  subject  to  the 
mortmain  laws  of  the  Provinces  that  it  could  do  no  business  in 
any  part  of  it  by  reason  of  all  the  Provinces  having  passed  mort- 
main Acts,  a fortiori  where  the  purchase  and  holding  of  land  is 
only  incidental  to  the  purposes  for  which  the  company  is  incorpor- 
ated, its  right  to  purchase  and  hold  land  in  any  Province  is  subject 
to  the  laws  of  mortmain  in  that  Province.  See  also  Chaudiere 
Gold  Mining  Co.  of  Boston  v.  Desbarats  (1873),  L.R.  5 P.C.  277, 
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in  which  it  was  argued  that  the  Quebec  laws  of  mortmain  were  not 
applicable  to  trading  companies  because  their  lands  were  not 
withdrawn  from  commerce  and  were  alienable,  and  it  was  answered 
by  the  Judicial  Committee  (p.  296)  that  “the  withdrawal  of  lands 
from  commerce  was  only  one,  and  not  the  main,  reason  of  the  law 
of  mortmain.” 

The  Mortmain  Act  of  this  Province  is  R.S.O.  1914,  ch.  103, 
and  by  its  third  section  it  is  provided  that: — 

“Land  shall  not  be  assured  to  or  for  the  benefit  of,  or  acquired  by 
or  on  behalf  of  any  corporation  in  mortmain,  otherwise  than  under 
the  authority  of  a license  from  His  Majesty,  or  of  a statute  for 
the  time  being  in  force,  and  if  any  land  is  so  assured,  otherwise  than 
as  aforesaid,  the  land  shall  be  forfeited  to  His  Majesty  from  the 
date  of  the  assurance,  and  His  Majesty  may  enter  on  and  hold  the 
land  accordingly.” 

And,  by  sec.  4,  the  Lieutenant-Governor  in  Council  is  author- 
ised to  “grant  to  any  person  or  corporation  a license  to  assure  land 
in  mortmain  in  perpetuity  or  otherwise,”  and  to  “grant  to  any 
corporation  a license  to  acquire  land  in  mortmain,  and  to  hold  such 
land  in  perpetuity  or  otherwise.” 

It  was  argued  that,  the  defendant  company  having  been 
empowered  by  a statute  of  the  Parliament  of  Canada  to  acquire 
and  hold  land,  the  land  assured  to  it  by  Harris  was  so  assured  under 
the  authority  “of  a statute  for  the  time  being  in  force,”  within 
the  meaning  of  sec.  3. 

The  words  “of  a statute  for  the  time  being  in  force,”  in  my 
opinion,  apply  only  to  a statute  of  the  Province,  and  the  words 
“His  Majesty,”  where  they  first  occur  in  sec.  3,  mean  His  Majesty 
acting  by  the  Lieutenant-Governor  of  the  Province,  and,  where 
they  occur  the  second  time,  mean  His  Majesty  in  right  of  the 
Province. 

To  give  to  the  words  “of  a statute  for  the  time  being  in  force” 
any  other  meaning  than  I would  give  to  them  would  be  to  interpret 
them  as  surrendering  to  the  Parliament  of  Canada  the  provincial 
authority  to  license  in  mortmain,  which  by  the  4th  section  is  con- 
ferred upon  the  Lieutenant-Governor  in  Council  in  all  cases  in 
which  Parliament  should  deem  it  proper  to  confer  upon  a corpora- 
tion of  its  creation  the  right  to  acquire  and  hold  lands  in  the 
Province,  and  that  that  was  what  was  intended  is  highly  im- 
probable. 
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Unless  there  is  something  in  the  context  to  the  contrary,  in 
my  opinion,  where  in  a provincial  statute  such  a reference  is  made 
to  a statute  as  is  made  in  sec.  3,  “statute”  means  a statute  of  the 
Legislature  which  is  speaking. 

It  was  also  contended  that  the  Mortmain  Act  is  not  a law  of 
general  application;  because,  as  was  contended,  a corporation 
created  by  the  authority  of  the  Legislature  of  Ontario  may  acquire 
and  hold  land  without  the  license  of  the  Crown.  That,  I think,  is  a 
misconception.  A corporation  which  is  authorised  by  a provincial 
enactment  to  acquire  and  hold  land  has,  by  the  Act  or  charter 
which  confers  that  authority,  the  license  of  the  Crown;  and,  if  the 
Act  or  charter  does  not  confer  that  authority,  the  corporation 
cannot  acquire  or  hold  land  unless  licensed  to  do  so  in  the  mode 
provided  by  the  Mortmain  Act.  The  Act  appears  to  me,  therefore, 
to  be  clearly  an  Act  of  general  application. 

I would,  therefore,  affirm  the  judgment  of  my  brother  Masten 
on  this  branch  of  the  case  and  dismiss  the  appeal  from,  it  with 
costs,  and  allow  the  appeals  on  the  other  branch  of  the  case  with 
costs  throughout. 

Before  parting  with  the  case,  it  is  not,  I think,  unfitting  that 
I should  make  some  general  observations  as  to  the  question  of  the 
incorporation  of  companies  and  as  to  the  way  in  which,  in  my 
judgment,  the  consideration  of  questions  as  to  the  extent  of  the 
legislative  authority  of  the  Parliament  of  Canada  and  of  the 
Legislatures  of  the  Provinces  should  be  approached. 

It  is,  I think,  to  be  regretted  that  at  the  outset  it  was  not 
determined  that  the  authority  of  the  Parliament  of  Canada  to 
incorporate  companies  was  limited  to  creating  them  and  endowing 
them  with  capacity  to  exercise  such  powers  as  it  might  be  deemed 
proper  that  they  should  possess,  but  leaving  to  each  Province  the 
power  of  determining  how  far,  if  at  all,  those  powers  should  be 
exercised  within  its  limits. 

Such  a construction  of  the  British  North  America  Act  would 
have  accorded  with  the  basic  principle  upon  which  the  union  of 
the  Provinces  was  founded,  to  which  I shall  afterwards  refer,  and 
would,  at  least,  have  had  the  merit  of  preventing  such  questions 
as  arose  in  the  Insurance  case,  the  Companies  case,  and  the  John 
Deere  Plow  Company  case,  from  arising;  and,  if  it  had  been  adopted, 
the  exact  boundary-line  between  Dominion  and  Provincial  powers 
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with  respect  to  the  incorporation  of  companies  would  not  have 
been,  as  it  now  is,  undefined  and  uncertain. 

The  language  used  by  Sir  Montague  E.  Smith  in  Colonial 
Building  and  Investment  Association  v.  Attorney-General , 9 App. 
Cas.  at  p.  166,  appears  to  me  to  indicate  that  the  view  I have 
suggested  as  the  proper  one,  was  his  view,  for  he  said: — 

“What  the  Act  of  incorporation  has  done  is  to  create  a legal 
and  artificial  person  with  capacity  to  carry  on  certain  kinds  of 
business,  which  are  defined,  within  a definite  area,  viz.,  throughout 
the  Dominion.” 

But  for  the  decision  in  the  John  Deere  Plow  Company  case,  I 
should  have  thought  that  such  a construction  might  well  have 
been  adopted.  I do  not  see  why  it  might  not  well  have  been  held 
that  the  expression  “incorporation  of  companies’ ’ in  sec.  92  (11) 
extended  only  to  the  creation  of  the  corporate  body  and  endowing 
it  with  the  capacity  it  was  to  have,  leaving  the  powers  it  was  to 
exercise  to  be  given  to  it  under  the  authority  conferred  by  one  or 
other  of  the  heads  enumerated  in  the  section,  e.g.,  the  wide  fields  of 
property  and  civil  rights,  the  administration  of  justice,  and  mat- 
ters of  a merely  local  or  private  character. 

Such  a construction  would,  of  course,  have  left  to  the  Parlia- 
ment of  Canada  authority  to  legislate  for  the  incorporation  of 
companies  with  other  than  provincial  objects,  using  the  words 
“incorporation  of  companies”  in  the  sense  which  I have  just 
mentioned,  but  leaving  it  to  the  Province  to  endow  the  com- 
pany with  such  powers  as  it  should  deem  proper  that  it  should 
possess. 

It  is  of  the  gravest  importance  to  the  people  of  Canada  that 
the  British  North  America  Act,  which  was  but  putting  into 
legislative  form  the  agreement  that  had  been  come  to  between 
the  Provinces  which  had  agreed  to  unite  as  one  Dominion,  as  to 
the  terms  of  their  union,  should  be  interpreted  in  accordance  with 
the  principle  upon  which  that  union  was  formed. 

The  union  was  brought  about  after  violent  political  contro- 
versies between  the  political  parties  of  the  then  Province  of  Canada 
had  gone  so  far  as  to  render  the  formation  and  maintenance  of  a 
stable  government  practically  impossible.  These  controversies 
had  their  origin  in  what  was  thought  by  one  party  to  be  the 
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unwarrantable  interference  by  the  Legislature  of  Canada,  through 
the  representatives  in  it  of  one  Province,  with  the  domestic  and 
local  affairs  of  the  other,  and  the  impossibility,  owing  to  the  same 
cause,  of  effecting  changes  in  the  domestic  laws  which  the  repre- 
sentatives of  one  Province  desired  should  be  made.  The  existence 
of  that  state  of  matters  resulted  finally  in  the  leaders  of  the  two 
political  parties  contriving  to  bring  about  such  a change  in  the 
constitution  of  the  country  as  would  remove  these  and  other  anom- 
alies, and  leave  each  Province  to  manage  its  domestic  affairs  as  it 
might  deem  best. 

Accordingly  it  was  resolved  that  the  legislative  union  between 
Upper  Canada  and  Lower  Canada  should  be  dissolved,  and  a new 
Dominion  be  brought  into  existence,  comprising  at  the  first,  as 
well  as  these  two  Provinces,  the  Provinces  of  Nova  Scotia  and  New 
Brunswick,  and  ultimately,  it  was  hoped,  comprising  all  the 
British  Dominions  north  of  the  United  States  of  America,  with  a 
constitution  that  would  leave  each  Province  supreme  in  all 
domestic  and  local  matters,  and  give  to  the  Parliament  of  the 
Dominion  control  of  all  matters  of  a national  character  or  im- 
portance— matters  in  which  all  the  Provinces  had  the  same 
interest,  although  they  might  differ  as  to  the  means  by  which  that 
interest  should  be  best  subserved. 

The  British  North  America  Act  was  the  result,  and  it  safely 
may  be  asserted  that  its  basic  principle  was  intended  to  be  that 
each  Province  should  be  autonomous  and  “master  of  its  own 
house.” 

This  principle,  I venture  to  think,  has  not  always  been  applied 
to  the  determination  of  questions  that  have  arisen  under  the  Act, 
partly,  perhaps,  because  it  has  been  thought  that,  having  regard 
to  the  language  used  in  the  Act  with  regard  to  the  question  under 
consideration,  it  could  not  be  applied,  and  sometimes  because  the 
principle  was  not  kept  clearly  in  view. 

I have  little  doubt  that,  if  the  authors  of  the  compact  which 
led  to  the  union  of  the  Provinces  had  anticipated  that  such  results 
would  follow  as  have  in  some  cases  followed  from  their  work,  they 
would  have  taken  care  to  express  what  they  meant  in  such  lang- 
uage as  would  have  rendered  it  impossible  that  the  conclusions 
which  were  reached  would  have  been  come  to. 


XLI.] 


ONTARIO  LAW  REFORTS. 


501 


Maclaren  and  Magee,  JJ.A.,  agreed  with  the  Chief  Justice. 

Hodgins,  J.A.: — I agree  with  the  judgment  of  my  Lord  the 
Chief  Justice,  but  on  one  point  I am  not  sure  that  I can  go  as  far 
as  he  does.  Sub-section  2 of  sec.  9,  R.S.O.  1914,  ch.  179,  provides 
that  no  limitations  or  conditions  shall  be  included  in  the  license 
which  would  limit  the  exercise  of  the  corporate  rights  authorised 
by  the  charter.  But  this  sub-section  deals  only  with  the  effect 
of  the  license  when  granted  and  the  restrictions  which  it  contains. 
Section  7 of  the  same  Act  makes  the  obtaining  of  a license  a con- 
dition which  must  be  fulfilled  before  a corporation  can  carry  on  its 
business  in  Ontario;  while  secs.  5 and  11  confine  the  right  to  such 
license  to  those  corporations  which  comply  with  the  Act  and  the 
regulations. 

It  does  not  seem  to  me  that  the  sub-section  at  all  meets  the 
difficulty  that  if  compliance  with  certain  regulations,  unwarranted 
by  law,  is  a condition  precedent,  then  the  operations  of  a corpo- 
ration will  be  effectually  blocked,  notwithstanding  that  the  license, 
when  obtained,  will  be  found  to  be  free  from  any  stipulation  con- 
taining the  obnoxious  provision. 

The  Lieutenant-Governor  in  Council,  under  sec.  10,  has  power 
to  make  regulations  respecting  certain  matters,  none  of  which, 
either  in  themselves  or  as  enacted  in  exhibit  3,  appear  to  go  beyond 
what  the  John  Deere  Plow  Company  case  indicates  as  a proper 
use  of  the  provincial  powers. 

I do  not  think  an  Act  is  open  to  objection  from  a constitutional 
point  of  view  because  the  powers  conferred  by  it  are  wide  enough 
to  enable  acts  to  be  done  which  may  be  ultra  vires  of  the  enacting 
authority.  Such  powers  will  always  be  read  as  intended  to  be  used 
in  a legitimate  way,  and  it  is  only  when  the  act  which  it  is  con- 
templated will  be  done  is  in  itself  ultra  vires,  that  the  power  to  do 
it  will  be  held  to  that  extent  to  be  equalty  objectionable. 

In  the  memorandum,  exhibit  10,  regarding  licenses  in  mort- 
main, para.  3 is  practically  the  same  as  that  held  to  be  beyond 
provincial  powers  in  the  John  Deere  Plow  Company  case.  No 
question  appears  to  be  asked  regarding  this ; but,  if  it  is  a provincial 
regulation  which  has  to  be  complied  with  before  a license  is 
granted,  it  is  of  doubtful  validity,  notwithstanding  the  language 
of  the  cases  which  were  relied  on  before  us. 
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I would  answer  the  questions  as  proposed  by  my  Lord  the 
Chief  Justice. 

Ferguson,  J.A.: — The  facts  are  so  fully  set  out  and  the 
authorities  so  exhaustively  discussed  in  the  judgment  of  Mr. 
Justice  Masten,  appealed  from,  and  in  the  opinion  of  my  Lord 
the  Chief  Justice,  which  I have  had  the  privilege  of  reading,  that 
I shall  content  myself  with  stating  my  conclusions  and  indicating 
the  grounds  thereof. 

1.  I consider  that  the  Extra-Provincial  Corporations  Act,  as 
originally  enacted,  was  passed  on  the  assumption  that  it  was  within 
the  legislative  capacity  of  the  Province  to  assert  and  exercise  con- 
trol over  all  extra-provincial  corporations,  and  to  declare  what 
companies  should  do  business  in  Ontario,  and  under  what  condi- 
tions, and  by  license  to  regulate  the  exercise  in  Ontario  of  the 
corporate  powers  of  such  companies. 

2.  That,  in  respect  of  the  companies  incorporated  under  the 
Companies  Act  of  the  Dominion,  several  amendments  have  been 
enacted  with  the  object  of  making  the  Act  conform  to  the  trend  of 
judicial  opinion  discussed  and  expressed  in  the  authorities  referred 
to  in  the  argument,  and  in  doing  so  to  limit  the  control  of  the 
Province  to  requiring  these  companies  to  pay  taxes  and  to  conform 
to  the  general  laws  of  the  Province  in  respect  to  the  administration 
of  justice  and  property  and  civil  rights. 

3.  That,  because,  notwithstanding  these  amendments,  it  is, 
in  my  opinion,  still  within  the  power  of  the  Lieutenant-Governor 
in  Council,  acting  within  the  scope  of  the  authority  conferred  upon 
him  by  the  Act  as  amended,  to  require,  among  other  things,  an 
application  for  a license  supported  by  a petition  setting  forth  the 
facts  and  evidence  required  by  exhibit  10  (regulations),  partic- 
ularly the  facts  required  by  the  third  paragraph  thereof,  which 
reads  as  follows — “That  the  corporate  name  of  the  corporation 
is  not  on  any  public  ground  objectionable,  and  that  it  is  not  that 
of  any  known  company,  incorporated  or  unincorporated,  or  of  any 
partnership  or  individual  doing  business  in  Ontario,  or  a name 
under  which  any  known  business  is  being  carried  on  in  Ontario, 
or  so  nearly  resembling  the  same  as  to  deceive” — and  because,  by 
sec.  11,  it  is  required  that  the  applicant  shall  establish  to  the 
satisfaction  of  the  Minister  that  the  provisions  of  the  Act  and  the 
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regulations  have  been  complied  with,  power  is  still  conferred  upon 
the  Minister  to  refuse  a license  to  a Dominion  corporation  other- 
wise entitled  to  it,  if,  for  instance,  its  name,  in  the  opinion  of  the 
Minister,  conflicts  with  that  of  any  other  already  incorporated  or 
licensed  to  do  business  within  the  Province. 

Such  regulation  and  the  granting  of  power  to  pass  and  enforce 
such  regulation,  whether  exercised  or  not,  ar?,  in  my  opinion, 
contrary  to  the  opinion  of  the  Privy  Council  in  the  case  of  John 
Deere  Plow  Co.  Limited  v.  Wharton,  [1915]  A.C.  330,  18  D.L.R.  353; 
consequently,  the  Act  as  framed  is  in  this  respect  ultra  vires. 
I do  not  agree  with  Mr.  Justice  Masten  in  his  view  that  the  pur- 
pose and  effect  of  the  Act  has  not,  as  to  companies  in  classes  7 and  8, 
been  changed  by  amendment  (1  Edw.  VII.  ch.  19,  sec.  3),  but  am 
of  the  opinion  that  the  amendments  are  not  wide  enough  to  cover 
the  regulations. 

4.  That,  because  the  Province,  in  the  exercise  of  its  control 
over  property  and  civil  rights,  prohibits  all  corporations,  including 
its  domestic  companies,  from  holding  real  estate,  unless  expressly 
authorised  in  manner  provided  by  the  Mortmain  and  Charitable 
Uses  Act,  R.S.O.  1914,  ch.  103,  the  defendant  company  must 
obtain  such  license  before  exercising  that  power. 
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Appeals  of  the  plaintiffs  allowed  as  to  three  questions  with  costs 
and  dismissed  as  to  one  with  costs. 


[APPELLATE  DIVISION.]. 
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Doner  v.  Western  Canada  Flour  Mills  Co.  Limited. 


June  15. 
Dec.  26. 


Sale  of  Goods — Credit-sale — Contract — Construction — Specified  Quantity — De- 
livery in  Monthly  Instalments — Three  Different  Kinds  of  Goods — Failure  of 
Buyers  to  Take  Stipulated  Quantities — Failure  to  Meet  Payments  when  Due 
— Refusal  to  Make  Further  Shipments — Pleading — Set-off — Failure  of 
Sellers  to  Draw  for  Amount  Alleged  to  he  Due — Instalment  of  Goods  Ordered 
hut  not  Shipped — Right  to  Delivery — Waiver — Evidence — Damages  for  Non- 
delivery— Measure  of  Damages — Date  at  which  to  he  Ascertained — Rights  as 
to  Remainder  of  Goods  not  Ordered  in  Due  Time — Necessity  for  Request — 
Effect  of  Silence — Absence  of  Tender — Relinquishment  of  Deliveries.  • 

By  an  agreement  in  writing  between  R.  & Son,  bakers,  and  the  defendant 
company,  dealers  in  flour,  the  latter  (the  sellers)  were  to  deliver  to  R.  & Son 
(the  buyers)  5,000  bags  of  flour,  between  the  12th  October,  1915,  and  the 
30th  September,  1916,  ‘'made  up  approximately”  of  2,000  bags  of  one  kind 
of  flour,  the  same  quantity  of  another  kind,  and  1,000  bags  of  a third,  at  a 
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named  price  per  barrel  for  each  kind,  “to  be  taken  in  an  approximately 
equal  monthly  quantity  of  410  bags  per  month.”  Payments  were  to  be 
made  in  accordance  with  the  sellers’  usual  terms.  Failure  to  meet  pay- 
ments when  due  was  to  give  the  sellers  the  privilege  of  shipping  and  making 
sight  draft  with  bill  of  lading  attached  or  refusing  to  make  further  payments. 
It  was  stated  in  the  writing  that  the  flour  was  understood  to  be  for  con- 
sumption in  the  buyers’  bakery  only,  and  was  not  to  be  sold  to  the  trade. 

An  order  for  shipment  of  410  bags  was  given  by  the  buyers  in  October,  1915, 
a second  in  November,  1915,  and  a:  third  in  January,  1916;  and  shipments 
were  made  accordingly.  A fourth  order  for  the  same  quantity  was  given 
in  February,  1916,  but  no  shipment  was  made.  No  further  order  was  given 
until  July,  1916,  when  one  was  given  for  110  bags;  in  August,  1916,  there 
was  an  order  for  100  bags;  and  in  these  cases  shipments  were  made.  No 
further  order  was  given  until  October,  1916,  when — the  buyers’  firm  having 
been  dissolved  by  the  death  of  the  senior  partner — a solicitor  representing 
the  surviving  partner  and  the  administrator  of  the  deceased  made  a 
demand  for  “the  shipment  of  the  balance  of  flour  due  . . . under  contract.” 
From  the  first,  the  buyers  had  failed  to  make  prompt  payment  for  the  flour 
that  was  shipped  to  them,  and  their  acceptances  of  drafts  for  the  price  were 
seldom  paid  at  maturity,  or  even  after  an  extended  period  of  credit  had 
expired. 

An  action  for  damages  for  the  non-delivery  of  the  remainder  of  the  5,000  bags, 
brought  by  the  surviving  partner  and  the  administrator  of  the  deceased,  was 
dismissed  by  the  trial  Judge,  upon  his  finding  that  a sum  of  $18.33  was  due 
to  the  sellers  when  the  order  for  the  flour  that  had  not  been  delivered  was 
received,  and  that  the  sellers  were  justified,  by  reason  of  “failure  to  meet 
payments  when  due,”  in  “refusing  to  make  further  shipments,”  under  the 
terms  of  the  contract:- — 

Held,  on  appeal,  that  the  finding  could  not  stand:  for  the  facts  found  were  not 
pleaded  as  a defence;  the  buyers  had  a good  set-off  against  the  claim  for 
$18.33;  and,  in  addition,  by  a provision  of  the  contract  payments  were  to  be 
made  in  accordance  with  the  sellers’  regular  terms,  which  were  the  accept- 
ance by  the  buyers  of  the  sellers’  drafts  at  30  and  45  days,  with  a discount 
for  cash,  and  the  sellers  had  not  drawn  on  the  buyers  for  the  $18.33,  and  the 
buyers  were  not  in  default  as  to  that  sum,  even  if  they  were  liable  for  it. 

As  to  the  410  bags  ordered  in  February,  1916,  the  onus  was  upon  the  sellers  to 
shew  that  the  buyers  had  lost  or  waived  their  right  to  delivery;  and  there 
was  nothing  in  the  evidence  or  correspondence  to  justify  that  conclusion. 
Both  parties  appeared  to  have  lost  sight  of  the  fact  that  the  order  had  been 
given  and  the  flour  had  not  been  shipped,  but  that  could  not  affect  the 
buyers’  right  to  damages  for  non-delivery.  Arid  the  plaintiffs  were  held, 
entitled  to  recover  the  difference  between  the  contract  prices  and  the  market 
prices  of  the  410  bags.  The  time  for  delivery  having  been  by  mutual  con- 
sent extended  until  the  4th  April,  1916,  the  date  at  which  damages  were  to 
be  ascertained  might  be  taken  to  be  the  6th  April. 

As  to  the  remainder  of  the  5,000  bags,  the  plaintiffs  were  held,  not  entitled  to 
succeed. 

Per  Meredith,  C.  J.O. : — The  contract  being  for  different  quantities  at  different 
prices  of  three  descriptions  of  flour,  the  buyers  had  the  right  to  select  the 
description  of  flour  they  wished  to  take  in  any  one  month;  before  the  obliga- 
tion of  the  sellers  to  ship  arose,  there  must  be  an  order  or  request  from  the 
buyers  for  what  they  required;  and  the  course  of  dealing  was  in  accordance 
with  that  view,  for  in  no  case  was  a shipment  made  until  the  buyers’  order 
was  received,  and  both  parties  treated  the  buyers’  order  as  a necessary  pre- 
liminary. The  principle  of  Brown  v.  Great  Eastern  R.W.  Co.  (1877),  2 
Q.B.D.  406,  409,  applied. 

The  contract,  being  for  delivery  by  instalments  and  for  payment  for  each  in- 
stalment separately,  was  to  be  treated  as  practically  a separate  contract  as 
to  each  instalment;  and  the  contract,  so  far  as  it  applied  to  any  particular 
instalment,  was  discharged  upon  default  being  made  in  delivery  or  accept- 
ance. The  statement  to  this  effect  in  Halsbury’s  Laws  of  England,  vol.  25, 
para.  377,  was  approved  as  being  supported  by  the  authorities.  But  the 
further  statement,  in  the  same  paragraph,  that  “the  fact  that  the  parties 
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have  silently  omitted  to  enforce  and  to  require  the  delivery  of  any  instal- 
ment” is  “relevant,  but  not  conclusive,  to  shew  a mutual  agreement  to 
rescind  the  contract,  so  far  as  it  applies  to  the  instalment  undelivered,”  was 
disapproved  as  not  supported  by  the  authorities  cited. 

The  buyers  lost  their  right  to  require  delivery  to  be  made  of  the  instalments 
which  they  failed  to  order  in  due  time,  unless  from  the  dealings  between  the 
parties  it  could  properly  be  inferred  that  there  was  neither  an  agreement  to 
postpone  these  deliveries  or  a waiver  by  the  sellers  of  their  rights  under  the 
contract;  and  there  was  nothing  in  the  course  of  the  dealings  to  warrant 
the  drawing  of  either  of  these  inferences.  The  buyers  were,  therefore,  not 
entitled  to  call  for  delivery  in  a subsequent  month  of  any  instalment  or  part 
of  an  instalment  in  respect  of  which  no  order  to  ship  was  given  in  due  time. 

Per  Hodgins,  J.A. : — Under  the  contract,  the  duty  of  the  sellers  was  to  tender 
if  they  wished  to  put  the  buyers  in  default.  The  buyers  would,  no  doubt, 
be  expected  to  send  an  order,  as  they  were  using  the  flour  and  knew  their 
requirements,  but  there  was  nothing  sufficiently  strong  in  the  text  of  the 
contract  to  warrant  the  application  of  the  principle  of  Brown  v.  Great 
Eastern  R.W.  Co.,  supra. 

The  rule  laid  down  in  Halsbury  containing  the  qualification  as  to  the  effect 
of  silence  was  the  true  rule.  But  here  there  was  no  damage,  no  tender  was 
made  by  the  sellers,  and  no  request  by  the  buyers,  and  so  the  foundation 
for  damages  was  missing.  Neither  the  buyers  nor  the  sellers  having  put 
themselves  in  a position  to  claim  or  force  later  delivery  or  damages,  the 
instalment  deliveries  must  be  treated  as  relinquished  by  both  parties. 
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Action  for  damages  for  non-delivery  of  3,460  bags  of  flour 
in  accordance  with  an  agreement  made  by  the  firm  of  William 
Reynolds  & Son  with  the  defendant  company  on  the  12th  October, 

1915. 

By  the  agreement,  5,000  bags  of  flour  were  to  be  delivered  by 
the  defendant  company  between  the  date  of  the  agreement  and  the 
30th  September,  1916.  William  Reynolds,  the  active  partner  in 
the  firm,  died  on  the  14th  August,  1916.  The  action  was  brought 
by  Doner,  the  administrator  of  the  estate  of  William  Reynolds, 
and  John  Reynolds,  the  surviving  partner. 


May  4.  The  action  was  tried  by  Rose,  J.,  without  a jury,  at 
Toronto. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs. 

J.A.  Paterson,  K.C.,  and  J . C.  Macfarlane,  for  the  defendant 
company. 

June  15.  Rose,  J.: — This  is  an  action  brought  to  recover 
damages  for  the  non-delivery  of  3,460  bags  of  flour. 

Up  to  the  time  of  his  death,  on  the  14th  August,  1916,  William 
Reynolds  and  his  son,  the  plaintiff  John  Reynolds,  carried  on 
business  as  bakers  and  millers  at  Stayner,  under  the  firm  name  of 
William  Reynolds  & Son.  William  Reynolds  apparently  had  the 
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active  management  of  the  business.  The  plaintiff  Doner  is  the 
administrator  of  his  estate. 

William  Reynolds  & Son  and  the  defendant  company  entered 
into  a contract  in  writing  in  the  words  following 

“Oct.  12,  1915. 

“Western  Canada  Flour  Mills  Company  Limited. 

“Kindly  accept  our  order  for  the  purchase  of  5,000  bags  of 
flour  for  delivery  between  Oct.  12,  1915,  and  Sept.  30,  1916, 
made  up  approximately: — 

“2,000  bags  of  Purity  flour $5.30  per  bbl.  Jute. 

“1,000  “ “Battle  flour ...  4.70  “ “ 

“2,000  “ “ Three  Stars  flour 4.90  “ “ 

“F.O.B.  Stayner. 

“All  of  which  is  to  be  taken  in  an  approximately  equal  monthly 
quantity  of  410  bags  per  month  (variations  not  to  exceed  25%). 

“Payments  to  be  made  in  accordance  with  your  usual  terms, 
with  the  understanding  that  our  account  with  you  is  kept  in  such 
condition  as  will  warrant  your  credit  department,  in  their  judg- 
ment, extending  usual  line  of  credit.  Failure  to  meet  payments 
when  due  will  give  you  the  privilege  of  shipping  and  making 
sight  draft  with  bill  of  lading  attached  or  refusing  to  make  further 
shipments.  It  is  also  understood  that  the  flour  purchased  is  for 
consumption  in  bakery  only,  and  must  not  be  sold  to 

the  trade. 

“Subject  to  the  above,  this  order  will  become  a firm  contract 
upon  your  acceptance  being  mailed  to  at  the  address 

given  below. 

“Submitted  by: 

“F.  J.  Layman,  “Wm.  Reynolds  & Son, 

“Traveller.  “Buyer. 

“Stayner. 

“We  accept  the  above, 

“Western  Canada  Flour  Mills  Company  Limited. 

“G.  K.  Matford, 

“Treasurer.” 

On  the  day  of  the  date  of  the  contract,  the  12th  October, 
1915,  William  Reynolds  & Son  ordered  410  bags.  These  were 
shipped  about  the  19th  October,  and  two  drafts,  each  for  half 
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the  price,  payable  one  in  30  days  and  the  other  in  45  days,  were 
accepted  by  the  buyers.  More  than  a month  elapsed  before  the 
next  order  for  410  bags  was  given.  When  it  was  given,  about  the 
end  of  November  or  the  beginning  of  December,  one  of  the  drafts 
accepted  in  October  was  overdue  and  unpaid,  besides  which  the 
purchasers  owed  the  defendant  company  the  balance  of  an  old 
account,  and  the  defendant  company  delayed  the  shipment  of  the 
flour  until  that  old  balance  was  paid  on  the  16th  December. 
The  next  order  for  410  bags  was  given  about  the  17th  January, 
1916,  for  shipment  on  the  1st  February,  but  shipment  was  post- 
poned at  the  request  of  the  buyers,  who  said  that,  owing  to  their 
inability  to  dispose  of  some  of  the  product  of  their  own  mill,  they 
had  no  place  in  which  to  store  the  flour.  The  car  went  forward 
from  Goderich  on  the  18th  February. 

Throughout  December,  January,  and  February,  the  buyers 
were  behind  in  their  payments,  and  there  were  repeated  demands 
from  the  defendant  company  for  payment,  and  repeated  explana- 
tions and  promises,  and  some  payments  by  the  buyers.  On 
the  28th  February,  an  order  was  given  for  410  bags  for  shipment 
on  the  15th  March.  On  the  8th  March,  the  defendant  company 
wrote  that  the  shipment  would  be  made  on  the  15th  March, 
unless  the  buyers  desired  to  alter  the  date.  The  buyers  instructed 
the  defendant  company  not  to  ship  until  further  instructed.  The 
defendant  company  wrote,  on  the  10th  March,  that  it  was  placing 
the  order  on  its  files  for  the  4th  April. 

During  March,  the  correspondence  about  the  overdue  pay- 
ments continued,  and  the  defendant  company  asked  for  and  was 
furnished  with  a statement  of  the  buyers’  financial  position, 
which  the  defendant  company  thought  indicated  “a  very  respect- 
able surplus  in  business.” 

On  the  4th  April,  the  buyers  wrote:  “We  have  about  4,000 

bags  coming  yet  on  our  contract,  and  it  is  worth  about  $1.50  per 
bbl.  more  now  than  when  we  bought  it.  What  will  you  allow  us 
and  cancel  the  contract  and  wind  the  matter  up?”  The  defendant 
company  answered:  “In  connection  with  the  cancellation  of  the 
contract  now  running,  would  point  out  that  we  reserved  the  right 
under  the  contract  form  to  cancel  same  at  any  time  should  the 
buyers’  account  become  unsatisfactory  as  regards  credit,  so  that 
in  the  event  of  cancellation  there  would  be  no  question  of  an 
allowance  on  the  balance  still  to  be  shipped.” 
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A payment  on  account  was  made  on  the  10th  April,  but  some 
further  payments  promised  were  not  made,  and  on  the  17th 
April  the  defendant  company  wrote:  “ You  are  owing  for  accep- 
tances due  March  24th  and  April  16th  for  the  amounts  of  $573.25 
each,  and,  as  this  represents  the  full  value  of  the  last  shipment 
to  you,  we  are  not  in  a position  to  forward  the  order  you  have  on 
file  until  this  account  is  reduced.” 

Again,  on  the  25th  April,  the  defendant  company  wrote: 
“We  are  anxious  to  get  forward  the  order  we  have  on  file,  but,  as 
explained  to  you  in  a previous  letter,  we  are  not  in  a position  to 
forward  another  car-load  shipment  with  this  large  amount  out- 
standing.” 

A payment  of  half  the  overdue  amount  was  made  on  the  12th 
May,  and  a further  payment  on  the  15th  June,  and  the  whole  of 
the  balance  overdue  was  paid  on  the  29th  June. 

Nothing  more  was  said  about  the  410  bags  ordered  in  Febru- 
ary; but,  on  the  11th  July,  the  buyers  wrote:  “Please  ship  us  on 
our  contract  as  soon  as  possible”  110  bags.  The  defendant 
company  answered:  “in  view  of  the  manner  in  which  you  have 
handled  your  account  in  the  past,  we  regret  to  have  to  advise 
you  . . . that  it  will  be  impossible  for  us  to  ship  you  on  any 

other  terms  than  sight  draft  attached  to  bill  of  lading  less  our 
usual  discount  of  1%  for  cash.”  The  buyers  wrote:  “You  can 
ship  the”  110  bags  “in  the  way  you  suggested;”  the  flour  was  sent 
forward  accordingly  from  Goderich,  the  defendant  company 
writing:  “We  are  invoicing  this  off  your  contract.”  The  draft 
attached  to  the  bill  of  lading  was  paid. 

On  the  28th  July,  the  buyers  wrote,  “Please  send  us  100  bags 
. . . off  our  contract,”  and  on  the  9th  August  they  wrote  for 
another  100  bags  “off  our  contract.”  In  each  case  the  defendant 
company  did  as  requested,  writing  that  the  flour  was  shipped 
“off  (the  buyers’)  contract.”  Drafts  were  attached  to  the  bills 
of  lading  and  were  paid. 

On  the  23rd  August,  nine  days  after  the  death  of  William 
Reynolds,  the  defendant  company  discovered  that  in  making 
out  the  draft  for  the  price  of  the  110  bags  ordered  on  the  17th 
July,  it  had  inadvertently  deducted  the  freight  charges  from 
Goderich  to  Stayner,  $18.33,  although  the  company  had,  itself, 
paid  the  charges,  in  advance  at  Goderich,  and  the  company  wrote 
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the  buyers  asking  for  a cheque  for  the  amount.  The  letter  was 
not  answered,  and  the  company  wrote  again  on  the  1st  September 
and  on  the  18th  September.  The  letter  of  the  18th  September  was 
returned  with  the  following,  dated  the  22nd  September,  written 
at  the  foot:  “As  Mr.  Wm.  Reynolds  is  dead,  we  will  have  to  refer 
you  to  the  Bank  of  Toronto,  Mr.  W.  B.  Doner,  manager,  Stayner. 
Yours  truly,  Wm.  Reynolds  & Son,  per  Loran  Jackman.” 

Before  the  last-mentioned  day,  and  about  the  6th  September, 
Mr.  Doner,  who  was  manager  at  Stayner  of  the  bank  in  which  the 
buyers  had  their  account,  and  who  was  then  applying  for,  but  had 
not  yet  received,  letters  of  administration  of  the  estate  of  William 
Reynolds,  had  an  interview,  at  Toronto,  with  two  officers  of  the 
defendant  company.  The  accounts  of  what  was  said  differ  in 
some  respects,  but  I think  it  is  clear  that  the  financial  position 
of  William  Reynolds’  estate  was  discussed,  and  that  Mr.  Doner 
was  told  that  there  were  still  3,620  bags  of  flour  to  be  delivered 
under  the  contract.  No  order  to  ship  was  given  on  that  day,  and 
I do  not  think  that  much  importance  attaches  to  the  interview. 
On  the  6th  September,  the  defendant  company  wrote  to  Mr. 
Doner:  “There  is  a balance  of  410  bags  of  flour  due  this  firm  on 
their  contract,  which  expires  September  30th.”  Both  the  state- 
ment at  the  meeting  and  the  statement  in  the  letter  as  to  the 
number  of  bags  undelivered  are  inaccurate;  the  real  number  is 
3,460. 

On  the  20th  September,  Mr.  Doner  wrote  the  defendant  com- 
pany as  follows:  “As  administrator  of  the  estate  of  William  Rey- 
nolds, it  is  our  intention  to  continue  the  mill  and  bakery,  and  we 
have  decided  to  take  delivery  of  the  3,620  bags  of  flour,  being  the 
balance  of  Mr.  Reynolds’  contract  with  you.  Kindly  ship  this  to 
us,  with  the  bills  of  lading  attached  to  your  draft,  and  the  same 
will  be  taken  care  of  as  per  Mr.  Reynolds’  contract  of  October 
12th,  1915.  Yours  truly,  W.  A.  Doner,  administrator  William 
Reynolds’  estate.”  The  defendant  company  answered:  “The 
matter  has  been  taken  up  with  our  management,  and  we  shall 
write  you  fully  in  this  connection  in  a few  days.”  Then  on  the 
3rd  October  the  company  wrote:  “As  Mr.  Reynolds  did  not  take 
out  the  monthly  quantities  in  accordance  with  the  terms  of  the 
contract,  the  balances  were  automatically  cancelled.  Our  past 
due  account  against  William  Reynolds  & Son  has  not  been  paid, 


Rose,  J. 

1917 

Doner 

v. 

Western 
Canada 
Flour 
Mills  Co. 
Limited. 


510 

Rose,  J. 

1917 

Doner 

v. 

Western 
Canada 
Flour 
Mills  Co. 
Limited. 


ONTARIO  LAW  REPORTS.  [vol. 

and  we  understand  the  business  formerly  in  the  name  of  Wm. 
Reynolds  & Son  is  now  in  an  insolvent  state.  Under  these 
circumstances  we  do  not  see  our  way  clear  to  make  any  further 
shipments.” 

There  is  a later  letter,  dated  the  31st  October,  giving  other 
reasons  for  the  defendant  company’s  refusal,  but  it  is  written  to 
the  plaintiffs’  solicitor  “without  prejudice,”  and  I do  not  refer  to 
it.  Even  if  it  may  be  referred  to,  it  does  not  seem  to  be  im- 
portant. 

The  question  in  the  case  is,  whether  the  refusal,  on  the  3rd 
October,  to  ship  more  flour  is  or  is  not  justifiable. 

The  meaning  of  the  contract  does  not  seem  to  be  doubtful. 
There  is  a sale  and  purchase  of  5,000  bags. of  flour  “to  be  taken  in 
an  approxim  ately  equal  monthly  quantity  of  410  bags  per  month ; ” 
if  the  buyers’  account  is  kept  in  such  condition  as  will  warrant  the 
sellers,  in  their  judgment,  extending  credit,  the  buyers  are  to  have 
credit;  failure  to  meet  payments  when  due  gives  the  sellers  the 
option  of  shipping  with  sight  drafts  attached  to  the  bills  of  lading  or 
of  refusing  to  ship  at  all.  There  was  a failure  on  the  part  of  the 
buyers  to  take  410  bags  a month;  but  the  sellers  did  not,  and  with 
a constantly  rising  market  (see  exhibit  9)  would  not  have  been 
expected  to,  complain;  in  fact,  on  at  least  one  occasion,  they  were 
asked  to  postpone  delivery  of  a shipment  that  had  been  ordered, 
and  did  postpone  it.  They  did  not  treat  the  contract  as  termin- 
ated by  the  failure  to  take  the  flour  as  promptly  as  stipulated 
for,  but  treated  it  as  still  subsisting  up  to  August,  1916. 

I do  not  think  that  this  failure  to  take  the  stipulated  quantity 
each  month  excuses  them  from  delivering  the  balance.  It  may 
have  entitled  them  to  an  extended  time  for  delivery  of  the  balance; 
but  that  is  not  what  they  seek:  Tyers  v.  Rosedale  and  Ferryhill 
Iron  Co.  (1875),  L.R.  10  Ex.  195. 

There  was  an  obvious  failure  on  the  part  of  the  buyers  to  keep 
the  account  in  satisfactory  condition,  and  they  lost  the  right  to 
demand  credit.  There  was  also  a “failure  to  meet  payments  when 
due,”  and  the  sellers  acquired  the  right,  at  their  option,  to  ship 
with  sight  drafts  attached  to  the  bills  of  lading  or  to  refuse  to 
ship  at  all.  They  exercised  their  option,  and  the  last  three  ship- 
ments were  with  sight  drafts  attached  to  the  bills  of  lading,  and 
I do  not  think  it  is  open  to  them,  when  further  shipments  are 
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called  for,  to  make  a new  election,  and,  because  of  the  old  defaults, 
to  refuse  to  ship  at  all.  But,  after  the  last  shipment,  the  mistake 
as  to  the  $18.33  was  discovered,  payment  was  demanded,  and  was 
not  made.  I think  this  sum  was  “due”  when  it  was  demanded; 
and  I think  that,  when  the  order  for  the  3,620  bags  was  received, 
it  was  open  to  the  defendant  company  to  say,  as  it  did,  that,  as 
its  past  due  account  had  not  been  paid,  it  would  not  make  further 
shipments.  It  seems  hard  that,  if  there  is  no  other  obstacle  in 
the  plaintiffs’  way,  their  rights  under  an  important  contract 
should  be  defeated  by  their  failure  to  pay  this  trifling  sum  as  soon 
as  it  was  discovered  that  it  was  due,  but  I see  no  answer  to  the 
defendant  company’s  contention  in  this  regard,  unless,  as  was 
argued  by  Mr.  McCarthy,  the  default  was  waived.  The  waiver 
alleged  is  at  the  interview  in  September,  and  in  the  letter  of  the 
6th  September,  stating  that  there  was  “a  balance  of  410  bags  of 
flour”  due  to  the  buyers  on  their  contract.  Nothing  that  was 
sworn  to  as  having  been  said  at  the  meeting  and  nothing  in  the 
letter  seems  to  me  to  amount  to  a waiver  of  the  right  of  the 
defendant  company  to  say  that,  because  of  the  failure  to  meer 
the  payment  of  $18.33  when  due,  it  would  refuse  to  make  further 
shipments;  and  I think,  therefore,  that  the  plaintiffs’  action  fails 
and  must  be  dismissed  with  costs. 

Another  point  was  made  by  the  defendant  company  in  its 
pleading,  but  not  argued  at  the  trial,  viz.,  that,  the  contract  being 
with  the  firm  of  William  Reynolds  & Son,  which  firm  was  dissolved 
by  the  death  of  William  Reynolds,  the  plaintiffs  had  no  right  of 
action.  Upon  this  point  McCraney  v.  McCool  (1890-91),  19  O.R. 
470,  18A.R.  217,  is  against  the  defendant  company. 
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The  plaintiffs  appealed  from  the  judgment  of  Rose,  J. 

November  29  and  30.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  the 
respondent  company  was  not  entitled  to  cancel  the  contract  on 
account  of  the  non-payment  of  the  sum  of  $18.33,  as  found  by  the 
trial  J udge.  If  that  sum  was  overdue,  the  appellants  had  a right  to 
set  off  against  it  a larger  sum  which  had  been  overcharged  in 
connection  with  former  shipments;  and,  moreover,  under  the 
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contract,  the  respondent  company  should  have  drawn  on  the 
buyers  for  the  $18.33,  which  they  did  not  do.  [Meredith,  C.J.O., 
referred  to  Mersey  Steel  and  Iron  Co.  v.  Naylor  Benzon  & Co.  (1884), 
9 App.  Cas  434.]  The  respondent  company  cannot  set  up  that 
the  appellants  have  lost  their  rights  under  the  entire  contract 
by  failure  in  respect  of  one  instalment:  Tyers  v.  Rosedale  and 
Ferryhill  Iron  Co.,  L.R.  10  Ex.  195,  where  the  Court  of  Exchequer 
Chamber  upheld  the  dissenting  judgment  of  Martin,  B.,  in  the 
Court  below  (1873),  L.R.  8 Ex.  305.  The  contract  was  not  the 
same  thing  as  twelve  separate  contracts,  and  the  waiver  which  is 
shewn  as  to  one  instalment  is  a waiver  altogether.  The  res- 
pondent company  has  suffered  no  damage  by  the  failure  to  de- 
liver every  month,  and  the  question  of  the  date  of  the  shipment 
does  not  go  to  the  root  of  the  contract. 

W.  N.  Tilley,  K.C.,  for  the  respondent  company,  argued  that 
when  it  refused  to  make  further  shipments,  the  buyers 
had  become  hopelessly  involved,  and  their  business  was  at  a 
standstill.  The  Reynolds  firm  had  no  right  to  demand  ship- 
ments, as  it  had  ceased  to  exist.  [. McCarthy  stated  that  this  point 
had  not  been  taken  before.]  Reference  was  made  to  Bagel  v. 
Miller,  [1903]  2 K.B.  212;  Friend  v.  Young,  [1897]  2 Ch.  421. 
The  plaintiff  Doner  was  not  entitled  to  make  the  demand,  and 
the  demand  was  not  made  for  anything  the  Reynolds  estate  was 
entitled  to.  The  Tyers  case  is  distinguishable — the  sole  question 
in  the  appeal  in  that  case  was  one  of  estoppel.  The  question 
is  discussed  in  Benjamin  on  Sale,  5th  ed.,  pp.  690,  691.  The 
sum  unpaid  was  small,  but  it  was  in  arrear,  and  the  circumstances 
justified  the  respondent  company  in  insisting  on  its  strict  rights. 
[Magee,  J.A. : — In  that  case,  it  should  have  drawn  for  the 
amount.]  In  any  case,  the  appellants  can  succeed  only  as  to  one 
monthly  instalment. 

J.  A.  Paterson,  K.C.,  on  the  same  side,  argued  that  the  res- 
pondent company  could  not  have  demanded  the  $18.33  in  any 
other  way  than  it  did,  and  the  amount  was  admitted  to  be  overdue 
at  the  trial.  The  action  of  the  respondent  company  was  justified 
by  the  circumstances.  The  member  of  the  Reynolds  firm  on 
whom  they  depended  was  dead,  the  man  whom  they  knew  and 
trusted,  and  without  whom  the  business  could  not  go  on.  Refer- 
ence was  made  to  Lindley  on  Partnership,  8th  ed.,  p.  145,  and 
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cases  there  cited.  [Meredith,  C.J.O.,  thought  that  these  cases 
were  not  applicable  in  the  present  instance.]  If  any  damages 
were  allowed,  they  should  only  be  assessed  as  from  time  to  time. 
The  following  cases  were  referred  to:  Josling  v.  Irvine  (1861), 
6 H.  & N.  512;  Brown  v.  Muller  (1872),  L.R.  7 Ex.  319;  Noringlon 
v.  Wright  (1885),  115  U.S.  188;  McLean  v.  Brown  (1888),  15 
O.R.  313;  Hoare  v.  Rennie  (1859),  5 H.  & N.  19;  Honck  v.  Muller 
(1881),  7 Q.B.D.  92:  on  the  point  as  to  insolvency,  Morgan  v. 
Bain  (1874),  44  L.J.C.P.  47 ; Ex  p.  Chalmers , Re  Edwards  (1873),  42 
L.J.  (Bkcy.)  37. 

McCarthy , in  reply,  referred  to  the  Tyers  case,  supra , and 
to  Higgin  v.  Pumpherston  Oil  Co.  (1893),  20  R.  (Ct.  of  Sess.)  532. 
[Meredith,  C.J.O.,  thought  the  Tyers  case  was  not  applicable.] 
It  shews  the  distinction  between  cancellation  and  suspension. 
Reference  was  also  made  to  De  Oleaga  v.  West  Cumberland  Iron 
and  Steel  Co.  (1879),  4 Q.B.D.  472,  475;  as  to  the  effect  of  silence, 
Halsbury’s  Laws  of  England,  vol.  25,  para.  377,  and  the  case  there 
cited  of  Simpson  v.  Crippin  (1872),  42  L.J.  Q.B.  28,  33;  as  to  the 
effect  of  insolvency,  Halsbury,  vol.  7,  para.  893. 

December  26.  Meredith,  C.J.O. : — This  is  an  appeal  by  the 
plaintiffs  from  the  judgment  dated  the  15th  June,  1917,  which  was 
directed  to  be  entered  by  Rose,  J.,  after  the  trial  of  the  action 
before  him,  sitting  without  a jury  at  Toronto,  on  the  previous 
4th  May,  1917. 

The  action  is  brought  to  recover  damages  for  the  non-delivery 
of  a quantity  of  flour  which  the  respondent  company,  which  I 
shall  afterwards  refer  to  as  “the  sellers,”  contracted  to  deliver  to 
the  firm  of  William  Reynolds  & Son,  carrying  on  business  at  Stay- 
ner,  which  consisted  of  William  Reynolds,  now  deceased  and  his 
son,  John,  the  appellant,  and  which  I shall  afterwards  refer  to 
as  “the  buyers.”  William  Reynolds  died  on  the  14th  August, 
1916,  and  the  appellant  William  A.  Doner  is  the  administrator 
of  his  estate,  and  the  action  is  brought  by  him  and  the  son  John. 

The  contract  is  dated  the  12th  October,  1915.  [The  learned 
Chief  Justice  then  set  out  the  contract  as  quoted  in  the  judgment 
of  Rose,  J.,  supra.] 

The  appellants  in  their  statement  of  claim  allege  that  in  part 
fulfilment  of  this  contract  the  sellers  delivered  and  the  buyers 
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accepted  and  paid  for:  410  bags  in  October,  1915;  410  bags  in 
December,  1915;  445  bags  in  February,  1916;  110  bags  in  July, 
1916;  and  200  bags  in  August,  1916;  and  that,  before  the  30th 
September,  1916,  they  were  ready,  able,  and  willing  to  accept  and 
pay  for  the  undelivered  flour,  and  that  they  demanded  delivery 
of  it  and  offered  to  pay  for  it,  but  that  the  sellers  refused  to  make 
delivery  and  repudiated  the  contract. 

The  sellers  by  their  statement  of  defence  allege  that  the  buyers 
without  any  reason  “failed  to  purchase  the  required  instalments 
of  flour  to  be  taken  out  during  the  months  of  November,  1915, 
and  January,  March,  April,  May,  June,  August,  and  September, 
1916;  and,  having  openly  repudiated  and  abandoned  the  pur- 
chase of  the  said  monthly  instalments  ...  all  the  rights  and 
interest  therein  of  the  said  firm  of  William  Reynolds  & Son  were 
forfeited  and  terminated.” 

The  sellers  also  allege  that,  at  the  time  of  entering  into  the 
contract,  “and  at  the  time  of  delivery  of  the  certain  instalments 
of  flour  taken  out,”  the  buyers  “failed  to  establish  satisfactory 
credit,  and  the  defendants  thereupon,  under  the  terms  of  the 
said  agreement,  withheld  further  shipments  in  respect  thereof,” 
and  that  the  agreement  was  entered  into  upon  the  condition  that 
it  should  be  kept  according  to  the  strict  terms  of  it,  which  the 
buyers  failed  to  do. 

The  sellers  also  allege  that  the  contract  was  made  with  the 
buyers  “as  a going  concern  and  actively  engaged  in  business  as 
bakers  and  upon  the  credit  of  Williams  Reynolds;”  and  that, 
upon  his  death  and  the  consequent  dissolution  of  the  firm,  the 
respondent  was  no  longer  bound  to  continue  the  delivery  of  the 
flour. 

There  are  also  other  defences  to  which  it  is  not  necessary 
to  refer. 

The  sellers  also  set  up  by  way  of  counterclaim  that  the  firm 
is  indebted  to  them  in  the  sum  of  $18.33  for  flour  supplied  on  the 
firm’s  order  and  not  paid  for,  and  the  counterclaim  is  for  the 
recovery  from  the  firm  of  that  sum. 

It  will  be  convenient  to  mention  here  the  nature  of  this  claim. 
It  arose  out  of  a mistake  made  by  the  sellers  in  deducting  from  the 
price  of  one  of  the  shipments  made  to  the  buyers  the  freight  charge 
from  the  sellers’  mill  to  Stayner,  which  had  been  paid  by  them. 
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The  deduction  was  made  on  the  mistaken  assumption  that  the 
freight  charges  had  not  been  paid,  and  would  therefore  have  to 
be  paid  by  the  buyers. 

That  the  sellers  were  entitled  to  be  paid  this  sum  of  $18.33 
is  not  disputed;  but  the  appellants  say  that,  as  the  sellers  had  not 
drawn  upon  the  buyers  for  it,  the  sellers  had  no  right,  because  of 
its  not  having  been  paid,  to  exercise  the  right  of  suspending  de- 
liveries or  to  refuse  to  make  further  deliveries  under  the  con- 
tract. The  appellants  also  allege  that  the  firm  had  a claim  against 
the  sellers  for  $21  for  overcharges  on  two  of  the  shipments  that 
were  made,  which  they  were  entitled  to  set  off  against  the  $18.33. 

There  is,  I think,  no  doubt  that  these  overcharges  were  made, 
and  that  they  were  not  justified,  as  Mr.  Tilley  contended  they  were, 
by  a suggested  custom  of  the  trade  to  make  an  additional  charge 
when  flour  is  shipped  in  small  lots. 

The  learned  trial  Judge  was  of  opinion  that  this  sum  of  $18.33 
was  due  when  payment  of  it  was  demanded;  and  that,  it  being 
due  when  the  order  for  the  flour  that  had  not  been  delivered  was 
received,  it  was  open  to  the  sellers  to  say,  as  they  did,  “that,  as 
their  past  due  account  had  not  been  paid,”  they  would  not  make 
further  shipments;  and  on  that  ground  the  action  was  dis- 
missed. 

It  appears  to  have  been  overlooked  at  the  trial  that  no  such 
defence  as  has  been  given  effect  to  is  raised  by  the  sellers  in  their 
pleadings,  and  that  the  fact  that  the  $18.33  had  not  been  paid  is 
set  up  only  by  way  of  counterclaim  and  as  ground  for  the  recovery 
of  that  sum  by  way  of  counterclaim. 

I think  also  that  the  appellants  are  right  in  their  contention 
that,  instead  of  there  being  anything  due  by  the  buyers,  the 
sellers  owed  them  the  difference  between  $18.33  and  the  $21 
which  had  been  overcharged. 

This  fact  was  not  brought  to  the  attention  of  the  learned 
trial  Judge;  and  indeed,  as  I understood  Mr.  McCarthy,  it  es- 
caped the  attention  of  counsel  for  the  appellants  at  the  trial. 

I am  also  of  opinion  that  the  appellants  are  right  in  their 
contention  that,  even  if  there  had  been  no  set-off  against  it,  as  the 
sellers  had  not  drawn  on  the  buyers  for  the  $18.33,  they  were  not 
in  default  as  to  it.  By  the  terms  of  the  contract,  payments  were 
to  be  made  in  accordance  with  the  sellers’  regular  terms,  and 
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these  were  the  acceptance  by  the  purchasers  of  the  sellers’  drafts 
payable  in  30  and  45  days,  with  a discount  of  one  per  cent,  if 
payment  should  be  made  in  cash. 

The  view  of  the  learned  trial  Judge  as  to  the  main  defence  was, 
that  the  effect  of  the  contract  was  that  failure  by  the  buyers  to 
meet  payments  gave  “the  sellers  the  option  of  shipping  with  sight 
drafts  attached  to  the  bills  of  lading  or  of  refusing  to  ship  at  all;” 
that,  although  there  had  been  default  on  the  part  of  the  buyers 
to  meet  their  payments,  the  sellers  “did  not  treat  the  contract 
as  terminated  by  the  failure  to  take  the  flour  as  promptly  as 
stipulated  for,  but  treated  it  as  still  subsisting  up  to  August, 
1916;”  and  that  this  failure  to  take  the  stipulated  quantity  each 
month  did  not  excuse  the  sellers  from  delivering  the  balance, 
though  it  may  have  entitled  them  to  an  extended  time  for  de- 
livery of  the  balance,  and  he  referred  to  Tyers  v.  Rosedale  and  Ferry- 
hill  Iron  Co.,  L.R.  10  Ex.  195,  as  authority  for  this  latter  sug- 
gestion. 

The  learned  trial  Judge  was  also  of  opinion  that,  when  the 
buyers  failed  to  meet  their  payments  when  due,  the  sellers,  having 
exercised  their  option  to  ship  with  sight  drafts  attached  to  the 
bills  of  lading,  as  the  sellers,  as  he  thought,  did  in  respect  of  the 
last  three  shipments  that  were  made,  were  not  entitled,  “when 
further  shipments  are  called  for,  to  make  a new  election,  and, 
because  of  the  old  defaults/to  refuse  to  ship  at  all.” 

According  to  the  provisions  of  the  contract,  the  whole  5,000 
bags  were  to  be  “taken”  between  the  12th  October,  1915,  and  the 
30th  September,  1916,  which  meant  that  approximately  416§ 
bags  were  to  be  taken  in  each  month. 

The  practice  was  for  the  buyers  to  notify  the  sellers  of  their 
requirements,  stating  the  quantity  of  each  description  of  flour 
which  the  sellers  required  to  be  shipped. 

The  first  order  was  for  410  bags  to  be  shipped  on  the  18th 
October,  1915,  and  it  was  given  on  the  12th  of  that  month,  and  the 
shipment  was  made  on  the  19th  October. 

The  second  order,  which  was  for  410  bags  to  be  shipped  at  once, 
was  given  on  the  30th  November,  and  the  shipment  was  made  on 
the  21st  December. 

The  third  order  was  for  410  bags  to  be  shipped  on  the  1st 
February,  and  it  was  given  on  the  17th  January,  1916,  and  the 
shipment  was  made  on  the  18th  February. 
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The  fourth  order  was  for  410  bags  to  be  shipped  on  the  15th 
March,  and  it  was  given  on  the  28th  February,  but  no  shipment 
was  made. 

No  further  order  was  given  until  the  17th  July,  when  an  order 
was  given  for  110  bags  to  be  shipped  at  once,  and  they  were 
shipped  on  that  day. 

The  next  order  was  given  on  the  11th  August  for  100  bags  to 
be  shipped  at  once,  and  they  were  shipped  on  the  following  day. 

No  other  order  was  given  until  the  19th  October,  when  Mr. 
John  Hood,  a solicitor  acting  on  behalf  of  the  appellant  Doner, 
as  administrator  of  the  estate  of  William  Reynolds,  and  of  his 
son,  described  as  the  surviving  partner,  made  a demand  on  the 
respondent  for  “the  shipment  of  the  balance  of  flour  due  by  you 
under  contract  with  you  dated  October  12th,  1915;”  and  asked 
that  a draft  be  attached  to  the  shipment,  which  he  said  would 
be  honoured  at  Stayner. 

From  the  very  first,  the  buyers  failed  to  make  prompt  payment 
for  the  flour  that  was  shipped  to  them,  and  their  acceptances  of 
drafts  for  the  price  were  scarcely  ever  paid  at  maturity,  or  even 
where,  as  several  times  happened,  the  period  of  credit  was  extended, 
when  the  extended  period  had  expired.  A great  part  of  the  cor- 
respondence consists  of  complaints  by  the  sellers  with  regard  to 
this  and  explanations  and  excuses  by  the  buyers  for  not  having 
met  their  payments  promptly. 

When  the  sellers  received  the  order  to  ship  the  110  bags  which 
were  shipped  on  the  17th  July,  they  were  asked  to  draw  on  the 
buyers  at  30  days  for  the  price.  This  the  sellers  refused  to  do, 
and  wrote  (12th  July)  that,  in  view  of  the  manner  in  which  the 
buyers  had  “handled”  their  account  in  the  past,  they  would  not 
ship  the  flour  on  any  other  terms  than  sight  drafts  attached  to 
bills  of  lading,  with  their  usual  discount  of  one  per  cent,  for  cash, 
and  to  these  terms  the  buyers  assented,  and  the  last  two  shipments 
that  were  made  were  accompanied  by  sight  drafts  for  the  price  of 
the  flour. 

The  second  shipment  was  delayed  because  the  buyers  were  then 
in  default  in  paying  for  the  flour  that  had  been  delivered,  and 
the  third  shipment  was  delayed  at  the  request  of  the  buyers. 

The  time  of  shipment  of  the  fourth  order  was  extended  at  the 
request  of  the  buyers  until  the  4th  April.  On  that  day,  the 
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buyers  wrote  to  the  sellers,  making  an  explanation  as  to  their 
financial  position,  and  saying: — 

“We  have  about  4,000  bags  coming  yet  on  our  contract,  and 
it  is  worth  about  $1.50  per  bbl.  more  now  than  when  we  bought  it. 
What  will  you  allow  us  and  cancel  the  contract  and  wind  the 
matter  up?” 

The  sellers  replied  on  the  following  day  asking  for  payment  of 
what  was  owing  to  them,  and  concluding  their  letter  as  follows : — 

“In  connection  with  the  cancellation  of  the  contract  now  re- 
maining, would  point  out  that  we  reserved  the  right  under  the 
contract  form  to  cancel  same  at  any  time  should  the  buyers' 
account  become  unsatisfactory  as  regards  credit,  so  that  in  the 
event  of  cancellation  there  would  be  no  question  of  an  allowance 
on  the  balance  still  to  be  shipped.” 

On  the  6th  April,  the  buyers  acknowledged  receipt  of  that 
letter  and  made  promises  as  to  payment  of  their  indebtedness) 
but  made  no  reference  to  the  suggestion  that  they  had  made  as  to 
the  cancellation  of  the  contract  or  to  the  reply  of  the  sellers  to 
the  suggestion,  and  no  reference  is  made  in  the  subsequent  cor- 
respondence to  the  subject,  nor  is  anything  said  as  to  the  flour 
that  had  been  ordered  and  was  to  have  been  shipped  on  the 
4th  April.  There  was  correspondence  in  April,  May,  and  June, 
but  it  was  all  with  reference  to  the  buyers’  indebtedness  and  their 
failure  to  pay  promptly,  and  on  the  11th  July  the  order  was  given 
for  the  110  bags  to  which  I have  already  referred. 

I have  said  that  no  order  to  ship  was  given  after  the  last 
shipment  was  made  until  the  letter  of  the  19th  October  was 
written  by  Mr.  Hood.  In  saying  this  I have  not  overlooked  the 
appellant  Doner’s  letter  of  the  20th  September.  That  letter  was 
written  by  him  as  “administrator  of  Wm.  Reynolds’  estate,” 
and  says: 

“As  administrator  of  the  estate  of  William  Reynolds,  it  is  our 
intention  to  continue  the  mill  and  bakery,  and  we  have  decided 
to  take  delivery  of  the  3,620  bags  of  flour,  being  the  balance  of 
Mr.  Reynolds’  contract  with  you.  Kindly  ship  this  to  us,  with 
the  bills  of  lading  attached  to  your  draft,  and  the  same  will  be 
taken  care  of  as  per  Mr.  Reynolds’  contract  of  October  12th, 
1915.” 

Doner,  as  adminstrator  of  the  estate  of  William  Reynolds, 
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had  no  right  to  require  the  flour  to  be  shipped  to  him,  and  the 
demand  being  made  in  terms  by  him  in  that  capacity  was  not  a 
demand  by  the  buyers  which  entitled  them  to  require  delivery 
to  be  made.  There  is  also  a further  difficulty  in  the  way  of  treat- 
ing it  as  a good  shipping  order.  In  no  view  were  there  3,620 
bags  undelivered,  though,  if  Doner  had  had  the  right  to  give  the 
order  and  there  had  been  any  flour  yet  to  be  delivered  under  the 
contract,  that  difficulty  would  probably  have  been  removed  in 
consequence  of  the  sellers  having  replied  refusing  to  make  any 
further  shipments. 

I come  now  to  the  consideration  of  the  meaning  and  effect 
of  the  contract,  and  the  respective  rights  and  obligations  of  the 
contracting  parties  under  it. 

As  has  been  seen,  the  contract  was  for  different  quantities  at 
different  prices  of  three  descriptions  of  flour,  and  it  would  seem 
to  follow  from  this  that  before  the  obligation  of  the  sellers  to  ship 
arose  there  must  be  an  order  or  request  from  the  buyers  for 
what  they  required.  It  can  scarcely  have  been  intended  that  the 
sellers  should  have  had  the.  option  of  sending  the  monthly  quota 
made  up  of  such  quantities  of  each  description  of  flour  as  they 
might  choose,  regardless  of  the  buyers’  requirements,  especially 
as  it  was  required  primarily  at  least  for  use  in  the  buyers’  baking 
business.  The  wording  of  the  contract  supports  this  view,  for 
it  is,  not  that  the  flour  is  to  be  delivered  in  equal  monthly  quan- 
tities, but  is  to  be  taken — that  is,  by  the  buyers — in  those  quantities. 

The  course  of  dealing  was  in  accordance  with  that  view,  for 
in  no  case  was  a shipment  made  until  the  buyers’  order  was'  re- 
ceived, and  both  parties  treated  the  buyers’  order  as  a necessary 
preliminary. 

If,  as  I think,  the  buyers  had  a right  to  select  the  description 
of  flour  they  wished  to  take  in  any  month,  the  principle  of  the 
decisions  in  such  cases  as  Brown  v.  Great  Eastern  R.W.  Co.  (1877), 
2 Q.B.D.  406,  409,  applies. 

In  that  case  the  question  was  as  to  the  liability  of  a passenger 
* on  a railway  for  failing  or  refusing  to  produce  his  ticket  or  to  pay 
his  fare  from  the  station  from  which  the  train  originally  started. 
Mellor,  J.,  speaking  as  to  this  liability,  said:  “Unless  the  company 
make  a demand,  the  passenger  cannot  tender  any  sum,  so  as  to 
excuse  himself.” 
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The  contract,  being  for  delivery  by  instalments  and  for  pay- 
ment for  each  instalment  separately,  is,  in  my  opinion,  to  be  treat- 
ed as  practically  a separate  contract  as  to  each  instalment;  and 
“the  contract,  so  far  as  it  applies  to  any  particular  instalment  of 
goods,  is  discharged  where  default  has  been  made  in  the  delivery 
or  acceptance  of  the  instalment;  . . . Accordingly  the  seller 

cannot  afterwards  claim  to  deliver  the  instalment,  nor  can  the 
buyer  demand  it:”  Halsbury’s  Laws  of  England,  vol.  25, 
para.  377. 

This  statement  is  qualified  by  the  following:  “The  fact  that 
the  parties  have  silently  omitted  to  enforce  and  to  require  the 
delivery  of  any  instalment  of  the  goods,  or  have  by  mutual  con- 
sent forborne  its  delivery  at  the  contract  time,  is  relevant,  but  not 
conclusive,  to  shew  a mutual  agreement  to  rescind  the  contract, 
so  far  as  it  applies  to  the  instalment  undelivered:”  ibid. 

The  first  of  these  propositions  is  supported  by  what  was  said 
by  Blackburn,  J.,  in  Simpson  v.  Crippin,  42  L.J.Q.B.  28,  33. 
He  there  said  that,  although  the  seller  could  not  rescind,  it  was 
“pretty  clear,  supposing  that  no  damage  had  resulted,  that  the 
plaintiffs”  (the  buyers)  “could  not  have  required  the  defendants 
to  deliver  the  remaining  342  tons  in  the  next  month;  they  lost  the 
opportunity  of  getting  the  whole  500  tons  and  must  be  content 
with  the  quantity  which  they  had  got.” 

The  contract  in  that  case  was  for  6,000  to  8,000  tons,  and  the 
delivery  was  to  be  made  by  about  equal  monthly  instalments. 

The  same  view  was  expressed  by  Bramwell,  B.,  in  Barningham 
v.  Smith  (1874),  31  L.T.R.  540,  543,  and  by  Bigham,  J.,  in 
N ederlandsche  Cacaofabrik  v.  David  Challen  Limited  (1898),  14 
Times  L.R.  322,  323. 

In  Reuter  v.  Sale  (1879),  4 C.P.D.  239,  246,  Thesiger,  L.J., 
referring  to  contracts  by  which  delivery  was  to  be  made  by 
instalments,  spoke  of  them  as  cases  “where  each  delivery  . . . 

was  really  like  a delivery  under  a separate  contract,  to  be  paid  for 
separately,  and  in  respect  of  the  non-delivery  of  which  the  parties 
might  well  be  assumed  to  have  contemplated  a payment  in 
damages  rather  than  a rescission  of  the  whole  contract.” 

It  follows  that,  if  this  be  a correct  view  of  the  law,  the  buyers 
in  the  case  at  bar  lost  their  right  to  require  delivery  to  be  made  of 
the  instalments  which  they  failed  to  order  in  due  time,  unless  from 
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the  dealings  between  the  parties  it  properly  can  be  inferred  that 
there  was  either  an  agreement  to  postpone  these  deliveries  or  a 
waiver  by  the  sellers  of  their  rights  under  the  contract. 

I find  nothing  in  the  course  of  the  dealings  to  warrant  the 
drawing  of  either  of  these  inferences.  On  the  contrary,  a perusal 
of  the  correspondence  leads  me  to  a contrary  conclusion.  There 
were,  no  doubt,  consents  by  the  sellers  to  extensions  of  time  for 
the  delivery  of  two  of  the  instalments  that  were  delivered,  but 
no  consent  to  extend  the  time  as  to  the  other  instalments,  and 
nothing  to  indicate  that  at  any  time,  save  as  to  these  two  instal- 
ments, was  there  anything  said  by  the  sellers  to  indicate  that  they 
waived  or  intended  to  waive  any  of  their  rights  under  the  contract. 

I find  nothing  in  the  two  cases  cited  for  the  qualifying 
proposition  in  Halsbury’s  Laws  of  England,  vol.  25,  para.  377,  to 
which  I have  referred,  which  supports  the  first  part  of  it.  The 
two  cases  cited  are  Higgin  v.  Pumpherston  Oil  Co.,  20  R.  (Ct.  of 
Sess.)  532,  and  Tyers  v.  Rosedale  and  Ferryhill  Iron  Co.,  L.R. 
10  Ex.  195. 

In  the  former  of  these  cases  the  question  was  as  to  the  effect 
of  a somewhat  similar  contract,  as  to  paraffin  wax,  to  that  in 
question  in  the  case  at  bar,  but  differing  from  it  in  that  the  con- 
tract in  that  case  contained  a term,  which  is  not  found  in  the 
contract  now  under  consideration,  that  “each  delivery  shall 
constitute  a separate  contract.’ ’ There  had  been  default  in  the 
delivery  of  parts  of  some  of  the  instalments  and  of  the  whole 
of  others.  The  action  was  by  the  buyer  for  the  recovery  of 
damages  for  the  non-delivery  of  the  undelivered  wax,  and  it  was 
dismissed,  the  Court  being  of  opinion:  (1)  that,  as  the  contract 
note  declared  that  each  delivery  should  constitute  a separate 
contract,  the  buyer’s  remedy  in  the  event  of  the  sellers’  refusal  to 
deliver  any  monthly  instalment  must  be  by  buying  in  against  the 
sellers  in  the  market ; and  (2)  the  conduct  of  the  parties  indicated 
a mutual  abandonment  of  their  claims  in  regard  to  the  undelivered 
instalments. 

The  Lord  President,  stating  his  opinion,  said  (p.  535):  “It 
is  sufficiently  plain  that  unless  the  parties  agreed  to  a postpone- 
ment of  any  monthly  delivery  or  series  of  monthly  deliveries, 
the  one  party  could  not  enforce  acceptance  or  the  other  party 
demand  the  delivery  of  the  belated  quantity.” 
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In  the  Court  below  Tyers  v.  Rosedale  and  Ferryhill  Iron  Co. 
(supra)  was  cited  by  the  pursuer,  but  the  Sheriff-substitute 
distinguished  it  because  in  it  there  was  a postponement  at  the 
express  request  of  the  buyer,  and  it  was  held,  as  the  effect  of  the 
evidence,  that  the  conduct  of  the  parties  indicated,  not  an  intention 
to  be  free  from  the  contract,  but  only  to  postpone  deliveries  to 
subsequent  months. 

I find  nothing  in  either  case  which  indicates  that  the  view 
of  the  Court  was,  that  “the  fact  that  the  parties  have  silently 
omitted  to  enforce  and  to  require  the  delivery  of  any  instalment” 
is  “relevant,  but  not  conclusive,  to  shew  a mutual  agreement  to 
rescind  the  contract,  so  far  as  it  applies  to  the  instalment  un- 
delivered.” 

Upon  the  whole,  I am  of  opinion  that,  apart  from  the  question  * 
of  there  having  been  no  proper  demand  for  the  delivery  of  the 
undelivered  flour,  as  to  which  I have  already  expressed  my 
opinion,  the  buyers  were  not  entitled  to  call  for  delivery  in  a 
subsequent  month  of  any  instalment  or  part  of  an  instalment  in 
respect  of  which  no  order  to  ship  was  given  in  due  time. 

There  remains  to  be  considered  the  question  as  to  the  flour 
for  which  the  order  of  the  29th  February,  1916,  for  410  bags, 
was  given.  The  buyers  were  entitled  to  delivery  of  them,  and 
the  onus  is  upon  the  sellers  to  shew  that  that  right  has  been  lost 
or  waived  by  the  buyers.  I find  nothing  in  the  evidence  or  the 
correspondence  which  would  justify  that  conclusion.  The  fact 
that  the  order  had  been  given  and  that  the  flour  had  not  been 
shipped  seems  to  have  been  lost  sight  of  by  both  parties,  but  that 
cannot  affect  the  buyers’  right  to  damages  for  non-delivery;  and, 
in  my  opinion,  the  appellants  are  entitled  to  recover  the  differ- 
ence between  the  contract  prices  and  the  market  prices  of  the 
410  bags  which  were  ordered.  The  time  for  delivery  of  them 
having  been  by  mutual  consent  extended  until  the  4th  April, 
1916,  the  date  at  which  the  damages  are  to  be  ascertained  may, 

I think,  be  taken  to  be  the  6th  day  of  that  month. 

There  is  nothing  in  the  evidence  to  shew  what  the  market 
prices  were  on  that  day;  and,  unless  the  parties  agree  as  to  them, 
there  must  be  a reference  to  assess  the  damages. 

The  result  is,  that  I would  allow  the  appeal,  reverse  the  judg- 
ment of  the  learned  trial  Judge,  and  substitute  for  it  judgment  for 
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the  appellants  for  damages  for  the  non-delivery  of  the  410  bags 
ordered  on  the  28th  February,  1916,  to  be  ascertained  as  I have 
stated. 

As  the  appellants  have  failed  in  their  main  contention,  I 
would  leave  both  parties  to  bear  their  own  costs  of  the  litigation 
throughout. 

Maclaren,  Magee,  and  Ferguson,  JJ.A.,  agreed  with  the 
Chief  Justice. 

Hodgins,  J.A. : — I agree  in  the  result  of  the  judgment  of  my 
Lord  the  Chief  Justice,  but  I desire  to  qualify  my  adhesion  on 
two  points  which  are,  in  my  opinion,  of  much  importance. 

I think  that  under  a contract  such  as  the  present  one  the  duty 
of  the  seller  is  to  tender,  if  he  wishes  to  put  the  buyer  in  default. 
The  flour  was  of  three  qualities,  but  the  relative  amounts  were 
specified,  and  it  was  quite  possible  to  have  made  up  a shipment 
of  410  bags  in  the  proportions  mentioned  and  to  have  tendered  it 
to  the  buyers.  No  doubt,  the  buyers  would  be  expected  to  send 
an  order,  as  they  were  using  the  flour  and  knew  their  requirements, 
but  there  is  nothing  sufficiently  strong  in  the  text  of  the  contract 
to  warrant  the  application  of  the  principle  in  Brown  v.  Great 
Eastern  R.W . Co.,  2 Q.B.D.  406. 

With  regard  to  the  citation  from  Halsbury,  vol.  25,  para.  377, 
containing  the  qualification  as  to  the  effect  of  silence  on  both 
sides  regarding  any  instalment  of  the  goods,  the  rule  there  laid 
down,  making  such  inaction  relevant  but  not  conclusive  evidence 
of  mutual  agreement  to  rescind  as  to  that  instalment,  strikes 
me,  I confess,  as  the  proper  principle  to  be  derived  from  the  cases 
upon  the  subject  of  instalment  deliveries. 

The  silence  may  be  by  mutual  though  tacit  consent  owing  to 
conditions  known  to  both  parties,  though  not  made  the  subject 
of  any  communication,  such  as  the  burning  of  a mill,  the  im- 
possibility of  getting  ships  or  cars  for  transport,  the  weather,  etc. 
Hence  much  more  than  the  silence  may  be  in  evidence  and  may 
weigh  the  scale  to  one  side  or  the  other. 

But  in  this  case,  for  all  that  appears,  there  was  no  damage: 
no  tender  was  made  by  the  sellers,  and  no  request  by  the  buyers, 
and  so  the  foundation  for  damages  is  missing.  No  case  is  made 
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indicating  that  further  time  for  extended  delivery  was  in  con- 
templation of  the  parties.  Hence  these  instalment  deliveries, 
by  reason  of  the  fact  that  neither  party  put  himself  in  a position  to 
claim  or  force  later  delivery  or  damages,  must  be  treated  on  the 
present  record,  as  relinquished  by  both  parties. 

I agree  in  the  allowance  of  the  appeal  and  in  the  judgment 
proposed  by  my  Lord  the  Chief  Justice,  both  without  costs. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

County  of  Wentworth  v.  Hamilton  Radial  Electric 

R.W.  Co. 

Street  Railway — Agreement  with  County  Corporation — By-law  Granting  Privi- 
lege of  Constructing  and  Operating  Railway  on  County  Roads — Covenant  of 
Company  to  Fulfil  Obligations  of  By-law — Construction  of  Whole  Railway 
—Discontinuance  of  Operation  of  Part — Annual  Mileage  Payments — Con- 
struction of  By-law — Mileage  Rates  not  Payable  on  Part  of  Railway  not 
Operated — Judgment  in  Former  Action — Res  Ad  judicata — Question  which 
might  have  been  but  was  not  Raised  in  Former  Action — Obligation  for  Con- 
tinuous Operation  of  Whole  Railway  Deducible  from  Provisions  of  By-law 
— Damages  for  Breach  of  Obligation — “Terminus.” 

By  a by-law  of  the  council  of  the  plaintiff  county  corporation,  passed  on  the 
10th  June,  1905,  the  right,  under  certain  conditions  and  subject  to  certain 
terms  mentioned  in  the  by-law,  to  construct,  maintain,  and  operate  an 
electric  railway  on  certain  defined  portions  of  roads  in  the  county,  was 
granted  to  the  defendant  company;  and,  by  an  agreement  of  the  19th  June, 
1905,  the  defendant  company  covenanted  with  the  plaintiff  corporation 
that  the  defendant  company  would  perform,  observe,  and  comply  with  all  the 
agreements,  obligations,  terms,  and  conditions  contained  in  the  by-law  and 
on  its  part  to  be  performed,  observed,  and  complied  with.  For  the  privilege 
granted  by  the  by-law,  the  company  (para.  24)  was  to  pay  to  the  corporation 
yearly  a sum  computed  upon  the  basis  of  certain  rates  per  mile,  or  pro  rata 
for  portion  of  a mile,  “of  railway  operated  on  the  said  county  roads  under 
this  by-law.” 

The  whole  railway  was  constructed  and  operated  until  August,  1913,  when 
the  company  tore  up  its  tracks  on  one  of  the  roads;  it  had  not  since  had  any 
line  on  that  road,  but  had  continued  to  operate  the  remainder  of  its  rail- 
way : — 

Held,  that,  according  to  the  terms  of  the  agreement,  the  defendant  company 
was  liable  to  pay  the  mileage  rate  only  for  the  railway  which  it  actually 
operated. 

(2)  That  the  defendant  company  was  not  estopped  by  the  judgment  in  a 
former  action  between  the  parties  ( County  of  Wentworth  v.  Hamilton  Radial 
Electric  R.W.  Co.  and  City  of  Hamilton  (1914-16),  31  O.L.R.  659,  350.L.R. 
434,  54  S.C.R.  178)  from  contesting  its  liability  to  pay  for  the  whole  mileage 
of  the  railway  as  it  was  constructed.  The  cause  of  action  was  not  the  same 
as  that  in  the  former  action;  and  the  question  now  raised  was  not  in  issue 
and  was  not  raised  or  decided  in  the  former  action.  A defendant  is  not 
precluded  from  setting  up  a defence  in  a second  action  because  he  did  not 
avail  himself  of  the  opportunity  of  setting  it  up  in  the  first  action. 

Howlett  v.  Tarte  (1861),  10  C.B.N.S.  813,  followed. 
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Humphries  v.  Humphries , [1910]  1 K.B.  796,  [1910]  2 K.B.  531,  and  Cooke  v. 

Rickman,  [1911]  2 K.B.  1125,  distinguished. 

(3)  That  the  corporation  was  entitled  to  recover,  as  damages  for  the  breach 
of  the  company’s  covenant  to  operate  the  railway  on  the  road  where  the 
tracks  had  been  torn  up,  a sum  equal  to  that  which  it  would  have  been 
obliged  to  pay  if  it  had  continued  to  operate  on  that  road. 

Although  the  by-law  did  not  in  terms  provide  that  the  whole  railway  should  be 
operated,  it  provided  (para.  9)  that  the  railway  between  the  termini  men- 
tioned in  the  by-law  should  be  constructed  and  operated  before  the  15th 
November,  1905;  and  (para.  13)  that  the  company  should  “place  and 
continue  on  said  railway  within  the  township  of  Barton,  and  from  the  town- 
ship of  Barton  to  the  terminus  of  said  railway  in  the  city  of  Hamilton,” 
cars  with  all  the  modern  improvements  etc.,  and  should  run  them  at  speci- 
fied times.  “Terminus ” meant  the  terminus  for  which  the  by-law  provided, 
and  not  any  point  which  the  company  might  choose  to  make  the  terminus 
of  its  railway.  These  provisions  were,  in  substance  and  effect,  provisions 
for  the  continuous  operation  of  the  whole  railway. 

Judgment  of  Sutherland,  J.,  affirmed. 

Action  to  recover  $1,165.30,  the  balance  alleged  to  be  due  to 
the  plaintiff  corporation  of  a sum  of  $1,380,  or  $460  a year  for 
each  of  the  years  1915,  1916,  and  1917,  payments  under  the 
covenant  contained  in  an  agreement  dated  the  19th  June,  1905, 
as  the  consideration  for  certain  privileges  granted  to  the  de- 
fendant company. 


May  21.  The  action  was  tried  by  Sutherland,  J.,  without 
a jury,  at  Hamilton. 

George  Lynch-Staunton,  K.C.,  for  the  plaintiff  corporation. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company. 

July  18.  Sutherland,  J.: — The  plaintiff  corporation  alleges 
that,  under  an  agreement  between  it  and  the  defendant  company, 
dated  the  19th  June,  1905,  the  latter  covenanted  and  agreed 
with  the  plaintiff  corporation  “to  perform,  observe,  and  comply 
with  all  the  agreements,  obligations,  terms,  and  conditions”  in 
a certain  by-law  of  the  plaintiff  corporation,  being  by-law  No. 
516,  passed  on  the  10th  June,  1905. 

Under  para.  24  of  the  said  by-law,  the  defendant  company 
agreed  to  pay  to  the  plaintiff  corporation  an  annual  money  con- 
sideration for  the  privileges  granted.  In  a former  action  between 
the  plaintiff  corporation  as  plaintiff  and  the  Hamilton  Radial 
Electric  Railway  Company  and  the  Corporation  of  the  City  of 
Hamilton  as  defendants,  the  question  in  dispute  was,  whether, 
in  consequence  of  the  Corporation  of  the  City  of  Hamilton  having 
annexed  territory  of  the  county,  including  part  of  a road  therein 


1917 

County  of 
Wentworth 
v. 

Hamilton 
Radial 
Electric 
R.W.  Co. 


526 


ONTARIO  LAW  REPORTS. 


Sutherland,  J. 

1917 

County  of 
Wentworth 
v. 

Hamilton 
Radial 
Electric 
R.W.  Co. 


[VOL. 

over  which  the  privilege  of  running  cars  had  been  granted  to  the 
defendant  company  by  the  said  by-law,  the  agreement  between 
the  plaintiff  corporation  and  the  defendant  company  still  remained 
in  force  in  respect  to  the  portion  of  the  road  so  annexed,  and  the 
county  corporation  was  still  entitled  to  the  whole  annual  payment 
for  the  year  1914,  as  if  such  annexation  had  not  taken  place. 

It  was  held  therein  that  the  agreement  was  still  in  force  and  the 
plaintiff  corporation  entitled  to  the  said  annual  payment. 

In  this  action  the  plaintiff  corporation  is  claiming  the  annual 
payment  of  $460  for  the  years  1915,  1916,  and  1917,  amounting 
in  all  to  $1,380,  less  cash  received  $214.70,  balance  $1,165.30. 

The  decision  in  the  former  case  is  found  in  the  report  of 
County  of  Wentworth  v.  Hamilton  Radial  Electric  R.W.  Co.  and 
City  of  Hamilton  (1916),  54  S.C.R.  178,  33  D.L.R.  439,  and  the 
general  facts  relating  to  this  case  are  there  fully  set  out. 

The  plaintiff  corporation  in  this  action  alleges  that  its  right 
to  collect  was  definitely  determined  by  the  Supreme  Court  of 
Canada  in  the  action  referred  to. 

The  defendant  company  contends  that  there  has  been  a 
change  of  circumstances  of  such  a character  as  to  render  the 
said  judgment  no  longer  applicable,  and  which  prevents  the 
plaintiff  corporation  from  properly  raising  the  plea  of  res  ad- 
judicata. 

It  is  said  that  in  August,  1913,  the  defendant  company  tore 
up  the  tracks  on  Main  street,  between  what  is  known  as  “the 
Delta”  and  Sherman  avenue,  and  since  that  date,  the  defendant 
company  says,  it  has  not  operated  cars  on  that  line,  that  is  to  say, 
that  its  line  now  runs  between  Bartonville  and  the  Delta  and 
stops  at  the  latter  point.  The  defendant  company  says  that 
along  the  remaining  portion  it  has  extended  its  lines,  and  that  the 
only  use  it  makes  of  the  said  lines  over  that  portion  of  railway 
is  to  run  its  cars  in  for  storage  purposes  at  night. 

It  was  contended  that,  while  in  the  former  action  the  de- 
fendant company  was  desirous  of  still  maintaining  its  franchise 
over  that  portion  of  the  roadway  included  in  the  territory  which 
had  been  annexed  to  the  City  of  Hamilton,  now  it  is  no  longer 
claiming  a franchise  or  running  rights  over  it,  and  that  in  con- 
sequence there  is  nothing  due  the  county  corporation  in  respect 
of  that  portion  of  the  roadway  in  question.  The  defendant 
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company  contends  also  that,  under  paras.  14  and  22  of  the  by-law, 
it  has,  if  not  directly,  at  all  events  inferentially,  the  right  to 
withdraw  from  any  portion  of  the  roadway  and  abandon  it,  and 
that  the  only  remedy  open  to  the  county  corporation  under  such 
circumstances  is  to  cancel  the  defendant  company’s  franchise  over 
such  portion  of  roadway. 

It  was  pointed  out  on  behalf  of  the  plaintiff  corporation  that 
the  same  condition  of  affairs  existed  at  the  time  the  writ  was 
issued  in  the  former  action.  The  plaintiff  corporation  is  not 
desiring,  on  account  of  any  default  on  the  part  of  the  defendant 
company,  to  put  an  end  to  the  contract  or  repeal  the  by-law. 
The  defendant  company  cannot  compel  the  plaintiff  corporation 
to  do  so.  The  plaintiff  corporation  is  simply  relying  upon  its 
right,  under  the  contract,  to  collect  from  the  defendant  company 
the  moneys  agreed  to  be  paid. 

I am  of  opinion  that  all  defences  raised  in  this  action  were 
open  to  and  were  raised  by  the  defendants  in  the  former  action, 
and  that  the  matter  is  res  adjudicata. 

The  plaintiff  corporation  will  therefore  have  judgment  as 
claimed  with  costs. 

The  defendant  company  appealed  from  the  judgment  of 
Sutherland,  J. 

November  30.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  and  A.  H.  Gibson,  for  the  appellant 
company,  said  that  the  question  for  decision  was,  whether  the 
obligation  of  the  company  was  to  pay  mileage  on  the  whole  line 
as  originally  constructed,  or  only  on  that  part  of  the  line  which 
was  actually  operated  by  it.  They  argued  that  the  latter  was 
the  true  construction  of  the  agreement  between  the  parties,  and 
that  the  learned  trial  Judge  erred  in  holding  that  the  question 
was  res  adjudicata  by  reason  of  the  decision  in  County  of  Wentworth 
v.  Hamilton  Radial  Electric  R.W.  Co.  and  City  of  Hamilton  (1914- 
16),  31  O.L.R.  659,  35  O.L.R.  434,  28  D.L.R.  110,  54  S.C.R,  178, 
33  D.L.R.  439.  The  payment  into  Court  was  not  an  estoppel. 
They  referred  to  Halsbury’s  Laws  of  England,  vol.  13,  p.  355, 
para.  494;  Smith  v.  Merchants  Bank  of  Canada  (1917),  13  O.W.N. 
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31;  Swanson  v.  McArthur  (1915),  21  D.L.R.  580;  Re  Ontario 
Sugar  Co.  (1910),  22  O.L.R.  621;  Pedlar  v.  Road  Block  Gold  Mines 
of  India  Limited,  [1905]  2 Ch.  427;  Davis  v.  Hedges  (1871), 
L.R.  6 Q.B.  687;  Rigge  v.  Burhidge  (1846),  15  M.  & W.  598. 

J.  L.  Counsell,  for  the  respondent  corporation,  argued  that  the 
judgment  of  the  trial  Judge  could  be  supported,  not  only  on  the 
ground  taken  by  him  that  the  matters  in  question  were 
res  adjudicates,  but  also  on  other  valid  grounds.  The  by-law 
under  which  the  road  was  constructed,  the  provisions  of  which  the 
appellant  company  was  bound  to  observe,  provided  for  the  con- 
tinuous operation  of  the  whole  line,  and  the  obligation  of  the 
. appellant  company  was  to  pay  mileage  on  the  whole.  Breach  of 
this  obligation  would  make  the  appellant  company  liable  in  dam- 
ages. Reference  was  made  to  Hukm  Chand  on  Res  Judicata, 
p.  115. 

McCarthy,  in  reply. 


December  26.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  company 
from  the  judgment,  dated  the  18th  July,  1917,  which  was  directed 
to  be  entered  by  Sutherland,  J.,  after  the  trial  of  the  action  before 
him,  sitting  without  a jury,  at  Hamilton,  on  the  previous  21st 
day  of  May. 

The  action  is  brought  to  recover  the  amount  of  the  annual 
instalments  which  the  respondent  alleges  are  due  to  it  under  the 
terms  of  an  agreement  between  the  parties  dated  the  19th  June, 
1905,  the  instalments  sued  for  being  those  payable  on  the  1st  day 
of  January  in  the  years  1915,  1916,  and  1917. 

By  a by-law  of  the  council  of  the  respondent  corporation, 
passed  on  the  10th  day  of  June,  1905,  the  right,  under  certain 
conditions  and  subject  to  certain  terms  mentioned  in  the  by- 
law, to  construct,  maintain,  and  operate  a single  track  electric 
railway  on  the  Main  street  road  from  Sherman  avenue  to  the 
Delta  and  on  the  King  street  road  from  the  Delta  easterly  through 
the  unincorporated  village  of  Bartonville  to  the  Salt  fleet  town- 
line, was  granted  to  the  appellant;  and,  by  the  agreement,  the 
appellant  covenanted  with  the  respondent  that  the  appellant 
would  “perform,  observe,  and  comply  with  all  the  agreements, 
obligations,  terms,  and  conditions”  contained  in  the  by-law  and 
on  its  part  to  be  performed,  observed,  and  complied  with. 
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The  compensation  which  the  respondent  was  to  receive  for 
the  grant  of  the  rights  and  privileges  which  it  granted  is  pro- 
vided for  by  para.  24  of  the  by-law,  which  reads  as  follows: — 
“For  the  privileges  hereby  granted  the  company  shall  pay 
to  the  Corporation  of  the  County  of  Wentworth  yearly  at  the 
commencement  of  each  year,  at  the  rate  of  $50  per  mile,  or 
pro  ratd  for  portion  of  a mile,  per  year,  for  the  first  three  years, 
and  after  the  expiration  of  the  first  three  years  at  the  rate  of  $100 
per  mile,  or  pro  ratd  for  portion  of  a mile,  per  year,  for  the  next 
five  years,  and  at  the  rate  of  $200  per  mile  per  year  thereafter 
for  every  mile,  or  pro  ratd  for  portion  of  a mile,  of  railway  operated 
on  the  said  county  roads  under  this  by-law.  First  payment  to 
be  made  on  the  first  day  of  January,  1907.” 

The  whole  railway  was  constructed  and  operated  until  August, 
1913,  when  the  appellant  tore  up  its  tracks  from  the  Delta 
westerly  to  Sherman  avenue,  and  it  has  not  since  had  any  line 
between  those  points,  but  has  continued  to  operate  the  remainder 
of  its  railway. 

The  Hamilton  Street  Railway  Company  has  built  a double- 
track railway  between  the  Delta  and  Sherman  avenue,  and  the 
cars  of  the  appellant,  under  some  arrangement  with  that  com- 
pany, pass  over  its  lines  for  the  purpose  of  going  to  the  street 
railway  company’s  barns  to  be  stored  in  them. 

The  appellant  has  paid  into  Court  the  amount  to  which  the 
respondent  is  entitled  for  that  part  of  the  railway  which  is  still 
in  existence  and  operated  by  it;  and  the  contest  is  as  to  the  obli- 
gation of  the  appellant  to  pay  for  the  whole  distance  covered  by 
the  grant  made  to  it  by  the  by-law. 

In  my  opinion,  the  contention  of  the  appellant,  as  far  as  it 
depends  on  the  meaning  of  para.  24  of  the  by-law,  is  well-founded. 

What  the  appellant  obligated  itself  to  pay  was  the  agreed  rate 
for  every  mile,  or  pro  ratd  for  a portion  of  a mile,  of  railway 
operated  on  the  county  roads  under  the  by-law.  The  respond- 
ent’s contention  would  require  that  para.  24  should  be  read  as 
providing  for  the  payment  for  every  mile  or  portion  of  a mile  of 
the  railway  which  the  by-law  gave  authority  to  operate. 

It  is  clear,  I think,  that  according  to  the  terms  of  the  agree- 
ment the  appellant  is  liable  to  pay  the  mileage  rate  only  for  the 
railway  which  it  actually  operates. 
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It  was  however  contended,  and  the  learned  trial  Judge  has 
held,  that  the  appellant  is  estopped  by  the  judgment  in  a former 
action  between  the  parties  from  contesting  its  liability  to  pay 
for  the  whole  mileage  of  the  railway  as  it  was  constructed.  The 
former  case  is  reported:  County  of  Wentworth  v.  Hamilton  R dial 
Electric  R.W.  Co.  and  City  of  Hamilton,  31  O.L.R.  659,  35  O.L.R. 
434,  28  D.L.R.  110,  54  S.C.R.  178,  33  D.L.R.  439. 

In  that  action  the  respondent  claimed  for  the  year  1914  and 
some  preceding  years,  and  recovered  for  the  year  1914.  The 
appellant  might,  no  doubt,  have  set  up  in  that  action  that  it  was 
liable  only  for  the  mileage  between  the  Delta  and  the  Saltfleet 
town-line,  but  it  did  not  do  so. 

The  controversy  there  was  as  to  whether  the  appellant  or  the 
Corporation  of  the  City  of  Hamilton  was  entitled  to  be  paid  for 
the  mileage  in  what  had  become  since  the  by-law  was  passed  a 
part  of  that  city,  and  the  appellant  did  not  contest  its  liability 
to  pay  for  the  whole  mileage,  but  paid  into  Court  the  amount  of 
the  instalment  payable  in  1914,  calculated  on  that  basis. 

In  my  opinion,  no  case  is  made  for  the  application  of  the 
doctrine  of  estoppel  or  of  res  adjudicata. 

The  cause  of  action  is  not  the  same  as  that  in  the  former 
action,  and  therefore  the  question  is  not  res  adjudicata. 

If  in  the  former  action  the  question  now  raised  had  been 
in  issue  and  had  been  determined,  it  could  not  have  been  again 
raised  in  this  action,  but  it  was  not  in  issue  and  was  not  raised  or 
decided.  As  was  said  by  Willes,  J.,  in  Howlett  v.  Tarte  (1861),  10 
C.B.N.S.  813,  827:— 

“It  is  quite  right  that  a defendant  should  be  estopped  from 
setting  up  in  the  same  action  a defence  which  he  might  have 
pleaded  but  has  chosen  to  let  the  proper  time  go  by.  But  nobody 
ever  heard  of  a defendant  being  precluded  from  setting  up  a defence 
in  a second  action  because  he  did  not  avail  himself  of  the  opportun- 
ity of  setting  it  up  in  the  first  action.” 

In  the  same  case,  Byles,  J.,  referring  to  the  common  law  rule 
that  a defendant  could  plead  only  one  plea,  said  (p.  828)  that 
“to  extend  the  rule  to  the  case  of  an  allegation  not  upon  the 
record  would  increase  the  hardship  tenfold.  Suppose  an  action 
of  covenant:  the  defendant  had  two  defences, — performance  and 
release;  he  could  not  plead  both:  he  elected  to  plead  performance. 
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Suppose  that  plea  found  against  him.  He  could  not  in  a subse- 
quent action  plead  non  est  factum.  But,  what  authority  is  there 
for  saying  that  he  could  not  plead  the  release?” 

In  that  case  the  first  action  was  for  the  recovery  of  rent  under 
an  agreement  for  a lease,  and  to  it  the  defendant  pleaded  as 
to  part  of  the  claim  payment  into  Court,  and  as  to  the  remainder  a 
breach  of  the  plaintiff’s  agreement  to  erect  a dwelling-house  on 
the  premises;  but,  being  under  terms  to  plead  issuably,  the 
plaintiff  treated  the  pleas  as  null  and  void  and  signed  judgment 
against  the  defendant  and  so  recovered  the  rent  which  he  claimed. 

The  second  action  was  for  subsequent  rent,  and  to  it  the 
defendant  pleaded  that  after  the  making  of  the  agreement  a new 
agreement  was  entered  into,  in  substitution  for  it,  by  which  the 
defendant  became  tenant  for  one  year  and  thereafter  from  year 
to  year  so  long  as  the  plaintiff  and  he  “should  respectively  please,” 
and  that  he  subsequently  terminated  the  tenancy  by  notice  to 
quit  and  delivered  up  possession  in  pursuance  of  the  notice,  and 
that  no  rent  became  due  thereafter.  The  plaintiff  replied  es- 
toppel by  the  judgment  in  the  first  action,  but  it  was  held  that  there 
was  no  estoppel. 

In  Humphries  v.  Humphries,  [1910]  1 K.B.  796,  [1910]  2 K.B. 
531,  the  facts  were,  that  the  plaintiff  had  brought  an  action  for 
arrears  of  rent  due  under  an  agreement  for  a lease,  and  the  de- 
fendant had  relied  on  the  defence  that  no  agreement  had  been 
concluded,  but  did  not  raise  any  defence  under  sec.  4 of  the 
Statute  of  Frauds,  and -judgment  was  given  for  the  plaintiff. 
Further  arrears  of  rent  having  accrued"  the  plaintiff  brought  a 
second  action,  in  which  the  defendant  raised  the  defence  that  there 
was  no  memorandum  in  writing  of  the  agreement  for  the  lease 
sufficient  to  satisfy  the  requirements  of  sec.  4 of  the  Statute  of 
Frauds;  but  it  was  held  that,  not  having  raised  that  defence  in  the 
former  action,  he  was  precluded  from  raising  it  in  the  second 
action. 

That  case  is,  I think,  distinguishable  from  the  case  at  bar. 
The  ground  of  the  decision  was,  that  there  had  been  an  adjudi- 
cation in  the  first  action;  that  there  was  an  agreement  for  a lease 
binding  on  the  defendant;  and  that  it  was  not  open  to  the  de- 
fendant to  controvert  the  fact  so  found;  and  that  it  made  no 
difference  in  the  application  of  the  doctrine  of  estoppel  that  she 
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had  failed  to  set  up  the  defence  that  she  sought  to  avail  herself 
of  in  the  second  action. 

The  Humphries  case  was  followed  in  Cooke  v.  Rickman, 
[1911]  2 K.B.  1125.  There  the  first  action  was  for  rent  due  under 
an  agreement,  and  judgment  was  signed  under  Order  XI Y.  for 
part  of  the  sum  claimed,  which  the  defendant  admitted  that  she 
owed.  The  second  action  was  between  the  same  parties,  for 
further  rent  under  the  same  agreement.  The  defendant  raised 
the  defence  that  there  was  no  consideration  for  the  agreement; 
and  that,  as  it  was  held,  she  was  estopped  from  doing. 

In  that  case  the  ground  of  the  decision  was  that,  consideration 
being  essential  to  make  a binding  agreement,  the  defendant’s 
admission  of  the  agreement  by  the  payment  into  Court  was  not 
only  an  admission  of  the  making  of  the  agreement,  but  also  an 
admission  that  it  was  founded  on  consideration. 

The  former  action  between  the  parties  to  this  action  was  for 
the  recovery  of  the  instalment  payable  in  1914  and  in  previous 
years:  The  admission  of  the  agreement  made  in  the  former 

action  doubtless  precludes  the  setting  up  in  any  subsequent  action 
that  the  agreement  was  invalid  or  not  binding  on  the  appellant, 
even  though  there  might  be  a good  ground  for  impeaching  it 
which  was  not  set  up  in  the  former  action;  and,  if  the  appellant 
had  in  it  set  up  the  contention  which  is  now  set  up,  and  judg- 
ment had  gone  against  it,  that  contention  could  not  now  be  raised. 
That  was  not  done,  and  the  question  was  not  passed  upon  in 
the  former  action.  The  cause  of  action  which  the  respondent 
is  now  asserting  is  a different  cause  of  action  from  that  in  the 
former  action;  and,  nothing  that  the  appellant  is  setting  up  in 
this  action  having  been  set  up  or  passed  upon  by  the  Court  in 
that  action,  there  is  nothing  to  estop  or  preclude  the  appellant 
from  now  setting  it  up. 

It  was,  however,  contended  by  counsel  for  the  respondent  that, 
even  if  the  respondent  has  no  right  to  recover  upon  the  covenant 
of  the  appellant  as  applied  to  para.  24  of  the  by-law,  the  respond- 
ent is  entitled  to  recover  an  equal  sum  as  damages  for  the 
breach  of  the  appellant’s  covenant  to  operate  the  railway  on  the 
Main  street  road  from  Sherman  dvenue  to  the  Delta  and  on  King 
street  from  the  Delta  easterly  through  the  unincorporated  village 
of  Barton ville  to  the  Saltfleet  town-line. 
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If  there  is  to  be  found  in  the  by-law  any  provision  the  effect 
of  which  is  to  obligate  the  appellant  to  do  this,  I am  of  opinion 
that  the  contention  is  well-founded,  for  in  that  case  there  has 
been  a breach  of  the  appellant’s  covenant,  and  the  damages  which 
the  respondent  has  sustained  are  the  loss  of  the  yearly  payment  in 
respect  of  the  abandoned  part  of  the  railway  which  the  respondent 
would  have  been  entitled  to  receive  if  the  railway  had  been  oper- 
ated between  the  termini  mentioned  in  the  by-law. 

Although  there  is  in  the  by-law,  in  terms,  no  provision  that 
the  whole  railway  shall  be  operated,  the  by-law  does  provide  that 
the  railway  between  the  termini  mentioned  in  the  by-law  shall 
be  constructed  and  operated  before  the  15th  November,  1905 
(para.  9),  and  it  also  provides  (para.  13) : — 

“The  said  company  shall  place  and  continue  on  said  railway 
within  the  township  of  Barton,  and  from  the  township  of  Barton 
to  the  terminus  of  said  railway  in  the  city  of  Hamilton,  cars  with 
all  the  modern  improvements  for  the  convenience,  safety  and 
comfort  of  passengers,  including  lighting  and  heating,  and  equal 
in  every  respect  to  the  class  of  cars  in  ordinary  use  in  the  city 
of  Hamilton  by  the  Hamilton  Street  Railway  Company,  and  shall 
run  at  least  one  car  each  way  every  half  hour  between  6.30  a.m. 
and  11.30  p.m.  of  every  day,  except  Sunday,  to  and  from  the 
terminus  of  said  railway  in  the  city  of  Hamilton  and  Bartonville, 
and  also  on  Sundays  sufficient  cars  to  accommodate  church-going 
traffic  from  10  a.m.  to  1.15  p.m.,  and  from  6.30  p.m.  to  9 p.m.” 
“Terminus,”  as  used  in  this  paragraph,  means,  of  course,  the 
terminus  for  which  the  by-law  provides,  and  not  any  point  which 
the  appellant  may  choose  to  make  the  terminus  of  its  railway. 

These  provisions  are,  in  substance  and  effect,  provisions  for 
the  continuous  operation  of  the  whole  railway,  and  the  appellant 
by  its  covenant  became  bound  so  to  operate  it. 

I would,  for  these  reasons,  affirm  the  judgment  of  my  brother 
Sutherland,  and  dismiss  the  appeal  with  costs;  and  give  leave  to 
the  respondent  to  amend,  by  alleging  as  an  alternative  claim  the 
cause  of  action  in  respect  of  which,  as  I have  said,  the  respondent 
is  entitled  to  recover. 
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[APPELLATE  DIVISION.] 
Brenner  v.  Consumers  Metal  Co. 


Contract — Formation — Correspondence-Sale  of  Goods — Offer — Acceptance — 
Terms  and  Conditions — Shipment  of  Part  of  Goods — Impossibility  of  Ship- 
ping Remainder — Car-shortage — Repudiationby  Vendor  of  Liability  to  Make 
Further  Deliveries — Reasonable  Time — Breach  of  Contract — Damages — 
Measure  of — Difference  between  Contract  Price  and  M arket  Price  at  Time  of 
Breach  and  Place  of  Delivery — Failure  to  Prove  Damages — Nominal 
Damages — Costs. 

On  the  Sth  February,  1917,  the  defendant  company,  carrying  on  business  in 
Montreal,  wrote  to  the  plaintiff,  who  carried  on  business  in  Toronto,  a letter 
which  stated  that  the  defendant  company  had  five  car-loads  of  shrapnel 
turnings  which  would  be  loaded  in  the  course  of  the  next  two  weeks,  and 
“we  can  accept  your  order  on  these  cars  at  $10.00  per  gross  ton  Montreal.” 
On  the  following  day,  the  plaintiffs  sent  the  defendant  company  a written 
order  for  the  five  car-loads  upon  certain  terms  specified  in  the  order,  one  of 
them  being  shipment  to  the  United  States.  There  was  further  correspond- 
ence during  the  next  few  days.  On  the  13th  February,  the  defendant  com- 
pany telegraphed  to  the  plaintiffs:  “Will  ship  turnings,  cars  scarce  and  will 
depend  on  railroad.”  On  the  same  day  the  defendant  company  wrote: 
“You  understand  the  railroad  conditions  here  are  such  that  we  are  uncertain 
whether  cars  can  be  secured  for  loading  for  export,  but  we  will  let  you  have 
the  cars  as  fast  as  we  can  load  same.”  To  this  the  plaintiffs  assented: — 

Held,  that  a firm  contract  for  the  sale  of  the  five  cars  of  turnings,  deliveries  to 
be  made  as  quickly  as  cars  could  be  secured  for  the  shipment  of  them  from 
Montreal,  consigned  as  the  order  of  the  9th  February  provided  for,  was  then 
concluded. 

One  car-load  only  was  shipped;  it  was  impossible  to  ship  the  remaining  four 
car-loads  from  Montreal  to  the  United  States;  the  defendant  company 
made  honest  but  unsuccessful  efforts  to  induce  the  railway  companies  to 
accept  shipments.  In  April,  the  plaintiffs  made  demands  for  immediate 
shipment,  and  notified  the  defendant  company  that  they  would  buy  the 
turnings  elsewhere  if  delivery  were  not  made;  they  finally  notified  the  com- 
pany, on  the  18th  April,  that  they  had  bought  in  four  car-loads  of  turnings 
which  they  were  applying  on  the  contract,  and  were  charging  the 
company  with  the  difference  between  the  contract  price  and  the  price  they 
had  paid.  On  the  16th  and  20th  April,  the  company  wrote  letters  denying 
any  obligation  to  make  further  deliveries.  The  car-shortage  then  still 
existed : — 

Held,  that  it  was  an  implied  term  of  the  contract  that  unless  the  necessary 
shipping  facilities  should  be  available  within  a reasonable  time  the  obligation 
of  the  company  to  deliver  would  be  at  an  end. 

De  Oleaga  v.  West  Cumberland  Iron  and  Steel  Co.  (1879),  4 Q.B.D.  472,  followed. 

But  a reasonable  time  had  not  elapsed  when  the  company  repudiated  liability 
to  make  further  deliveries;  and  the  company  was  liable  for  the  damages,  if 
any,  which  resulted  from  its  breach  of  the  contract. 

The  measure  of  the  damages  was  the  difference  between  the  contract  price 
and  the  market  price  of  the  turnings  at  the  time  the  breach  occurred,  and  at 
Montreal,  the  place  of  delivery. 

There  was  no  evidence  as  to  the  market  price  at  Montreal  at  that  time,  but  it 
was  shewn  that  the  market  price  there  was  lower  than  the  market  price  at 
Toronto,  and  that  it  ranged  from  $8  to  $11  per  ton: — 

Held,  that  the  plaintiffs  had  failed  to  prove  that  they  sustained  any  damage 
by  reason  of  the  company’s  breach  of  its  contract,  and  were  entitled  to 
nominal  damages  only. 

The  plaintiffs  had  judgment  for  $1  with  costs  on  the  Division  Court  scale, 
with  the  usual  right  of  set-off  to  the  defendant  company,  the  action  having 
been  brought  in  a County  Court. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  Denton,  Jun. 
Co.  C.J.,  dismissing  an  action  brought  in  the  County  Court  of  the 
County  of  York,  after  trial  without  a jury. 

By  the  action  the  plaintiffs  sought  to  recover  damages  for  the 
non-delivery  of  four  car-loads  of  shrapnel  turnings,  in  breach  of  an 
alleged  contract  for  the  sale  by  the  defendant  company,  which 
carried  on  business  in  Montreal,  to  the  plaintiffs,  who  carried  on 
business  in  Toronto,  of  five  car-loads  of  that  commodity. 
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December  10.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  H.  Shaver , for  the  appellants.  When  one  car  was  shipped 
by  the  defendant  company,  there  was  a binding  contract  between 
the  parties  for  the  delivery  of  the  five  car-loads.  The  appellants 
were  obliged  by  the  conduct  of  the  defendant  company  to  go  into 
the  market  and  purchase  goods  to  make  up  the  deficiency,  and  the 
defendant  company  is  liable ‘for  the  loss  thus  occasioned.  The 
learned  trial  Judge  erred  in  finding  against  the  appellants  on  the 
effect  of  a telephone  conversation. 

Gideon  Grant,  for  the  defendant  company,  respondent,  referred 
to  the  finding  of  the  trial  Judge  that  the  defendant  company  had 
made  an  honest  effort  to  fulfil  the  contract,  but  had  failed  to  do 
so  on  account  of  the  absence  of  railway  facilities,  and  argued  that 
it  is  a term  of  all  such  contracts  that  the  seller  shall  have  a reason- 
able time  within  which  to  fulfil  them.  After  repeated  efforts,  the 
defendant  company  was  unable  to  get  cars  in  Montreal.  The 
appellants  had  not  shewn  that  they  had  suffered  any  damage  by  the 
alleged  breach  of  contract.  The  contract  was  put  an  end  to,  as 
far  as  the  defendant  company  was  concerned,  on  the  14th 
March,  and  the  appellants’  evidence  merely  shewed  that  they 
had  to  pay  in  Toronto  in  April. 

Shaver,  in  reply. 


December  26.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  of  the  County  Court  of  the  County  of  York,  dated  the 
26th  October,  1917,  which  was  directed  to  be  entered  by  His 
Honour  Judge  Denton,  after  the  trial  of  the  action  before  him, 
sitting  without  a jury,  on  that  day. 
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The  action  is  brought  to  recover  damages  for  the  non-delivery 
of  four  car-loads  of  shrapnel  turnings,  in  breach  of  an  alleged  con- 
tract for  the  sale  by  the  respondent,  which  carries  on  business  at 
Montreal,  to  the  appellants,  who  carry  on  business  at  Toronto, 
of  five  car-loads  of  that  commodity. 

According  to  the  statement  of  claim,  the  contract  was  formed 
by  a letter  of  the  8th  February,  1917,  from  the  respondent  to  the 
appellants,  in  which  the  respondent  said — “We  have  five  car-loads 
of  shrapnel  turnings  which  will  be  loaded  in  the  course  of  the  next  two 
weeks.  We  can  accept  your  order  on  these  cars  at  $10.00  per  gross 
ton  Montreal” — and  the  following  order  from  the  appellants  to 
the  respondent: — 

“Toronto,  Feb.  9,  1917. 

“No.  1650. 

“We  have  purchased  from  the  Consumers  Metal  Company  of 
Montreal,  Quebec,  the  following: — 

“Five  car-loads  shell  steel  turnings  (this  order  is  for  shipment 
to  the  Uilited  States)  $10.00  G.T.  Montreal  on  railroads  taking 
G.T.R.  rates  to  Cincinnati.  Terms  thirty  days  draft.  Shipment 
to  be  made  as  follows : During  the  next  two  weeks  load  this  mater- 
ial in  open  car  equipment  and  consign  same  to  H.  Brenner  & 
Company,  Cincinnati,  Ohio,  routing  Erie  delivery. 

“H.  Brenner  & Company.” 

What  is  set  out  in  the  statement  of  claim  as  the  order  is  not 
the  whole  order,  but  that  is  perhaps  of  no  importance.  It  is  clear, 
I think,  that  this  letter  and  order  do  not  constitute  a contract. 

Apart  from  the  question  whether  the  letter  of  the  respondent 
was  an  offer  which  the  appellants  might  have  accepted,  which  I 
doubt,  the  parties  were  not  ad  idem,  because  the  order  of  the 
appellants  embodied  terms  other  than  and  different  from  those  of 
the  respondent’s  offer,  and  therefore  there  was  no  contract  entered 
into.  Apparently  seeing  this  difficulty  confronting  him,  the 
appellants’  counsel  attempted  at  the  trial  to  prove  a verbal  accept- 
ance of  the  terms  proposed  in  the  order  of  the  9th  February;  but, 
according  to  the  view  of  the  learned  trial  Judge,  which  counsel 
for  the  appellants  failed  to  satisfy  us  was  erroneous,  that  was  not 
proved. 

At  the  trial  a mass  of  correspondence  between  the  parties  was 
adduced  in  evidence.  Among  the  letters  is  one  from  the  appellants 
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to  the  respondent  of  the  9th  February,  1917,  which  accompanied 
the  order  of  that  date.  In  that  letter  the  request  is  made  to  “sign 
copy  of  order  and  return”  it  to  the  appellants,  and  the  respondent 
is  informed  that  the  order  is  only  for  American  delivery,  and  is 
asked,  if  not  able  to  ship  to  the  United  States  within  the  specified 
time,  to  return  the  order  to  the  appellants. 

The  order  was  not  returned,  nor  was  the  copy  of  it  signed  by 
the  respondent  and  sent  to  the  appellants. 

On  the  13th  February,  1917,  the  appellants  sent  the  following 
telegram  to  the  respondent: — 

“Wire  quick  to-day  whether  or  not  you  are  shipping  material 
per  our  order  and  letter  ninth  instant.” 

To  which  the  respondent  replied,  also  by  telegram,  on  the  same 
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day:— 

“Will  ship  turnings,  cars  scarce  and  will  depend  on  railroad.” 
This  telegram  was  followed  by  a letter  of  the  same  date,  in 
which  the  telegram  is  quoted,  and  the  respondent  says : — 

“You  understand  the  railroad  conditions  here  are  such  that  we 
are  uncertain  whether  cars  can  be  secured  for  loading  for  export, 
but  we  will  let  you  have  the  cars  as  fast  as  we  can  load  same;” 
and  to  this  the  appellants  assented. 

A firm  contract  for  the  sale  of  the  five  cars  of  turnings,  deliver- 
ies to  be  made  as  quickly  as  cars  could  be  secured  for  the  ship- 
ment of  them  from  Montreal,  consigned  as  the  order  provides  for, 
was,  in  my  opinion,  then  concluded. 

One  car-load  only  was  shipped,  and  there  is  no  doubt,  upon 
the  evidence,  that  the  reason  why  the  remaining  four  car-loads 
were  not  shipped  was  that  it  was  impossible  to  ship  them  from 
Montreal  to  the  United  States,  as  the  contract  required  should 
be  done.  The  evidence  is  clear  as  to  this,  and  it  is  also  satisfac- 
torily shewn  that  the  respondent  made  honest  efforts  to  get  the 
railway  companies  to  accept  shipments  in  accordance  with  the 
terms  of  the  contract,  but  was  unable  to  induce  them  to  do  so. 

So  far  did  the  respondent  go,  in  endeavouring  to  ship  the  turn- 
ings, that  it  endeavoured  to  get  the  railway  companies  to  accept 
shipments  in  box  cars  instead  of  open  cars,  or  “gondolas,”  and 
telegraphed  to  the  appellants  asking  if  they  would  consent  to  the 
shipment  being  made  in  that  way,  but  no  answer  was  sent  to  the 
inquiry. 
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It  is  unnecessary  to  go  through  the  correspondence,  which 
consisted  mainly  of  requests  on  the  part  of  the  appellants  for  de- 
livery and  explanations  by  the  respondent  of  the  difficulties  it  met 
with  in  getting  the  railway  companies  to  accept  shipments.  In 
April  the  appellants  made  demands  for  the  immediate  shipment  of 
the  undelivered  turnings,  and  notified  the  respondent  that  they 
would  buy  the  turnings  elsewhere  if  delivery  were  not  made,  and 
finally  notified  the  respondent,  on  the  18th  April,  that  they  had 
bought  in  four  car-loads  of  turnings  which  they  were  applying  on 
the  contract,  and  that  they  were  charging  the  respondent  with  the 
difference  between  the  contract  price  and  the  price  they  had  paid. 

It  appears  to  me  that  at  this  time  the  respondent  was  not  in 
default,  for  the  car-shortage  then  still  existed;  and,  but  for  the 
letters  of  the  respondent  of  the  16th  and  20th  April,  denying 
any  obligation  to  make  further  deliveries,  I should  have  thought 
that  the  action  was  brought  prematurely. 

The  learned  trial  Judge  was  of  opinion  that  it  was  an  implied 
term  of  the  contract  that  unless  the  necessary  shipping  facilities 
should  be  available  within  a reasonable  time  the  obligation  of  the 
respondent  to  deliver  should  be  at  an  end. 

That  view  is  supported  by  De  Oleaga  v.  West  Cumberland  Iron 
and  Steel  Co.  (1879),  4 Q.B.D.  472.  In  that  case  the  contract  was 
for  the  sale  of  Sommorostro  ore,  and  the  deliveries  were  to  be 
made  in  monthly  instalments,  provided  that  the  plaintiffs  should 
be  able  to  procure  tonnage  at  a specified  rate,  and  it  was  held  that 
the  delivery  clause  was  simply  to  regulate  the  mode  of  performance 
by  monthly  instalments,  subject,  however,  to  interruptions  con- 
tingent on  the  rate  of  freight,  and  that  so  long  as  freight  ranged 
above  the  limit  the  seller  was  entitled  to  withhold  delivery,  but 
the  quantity  undelivered  remained  in  force ; that  the  delivery  was 
merely  suspended  until  the  freights  came  down;  and  that  but  for 
another  stipulation  in  the  contract  the  seller  would  in  that  event 
have  been  entitled  and  bound  to  resume  the  monthly  deliveries, 
and  if  he  failed  to  do  so  the  buyer  would  have  been  entitled  to 
buy  in  against  him  and  sue  for  the  difference  between  the  contract 
price  and  the  then  market  price. 

It  was  also  held  that  some  limit  must  necessarily  be  put  for  the 
deliveries  withheld,  and  that  that  limit  was  a reasonable  time 
having  regard  to  the  contemplated  duration  of  the  contract,  etc. ; 
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and  that  what  was  a reasonable  time  was  to  be  determined  as  a 
question  of  fact  in  view  of  the  contemplated  duration  of  the  con- 
tract, the  means  which  the  seller  had  to  make  up  arrears,  and  pos- 
sibly other  circumstances. 

I am  unable,  however,  to  agree  that  a reasonable  time  had 
elapsed  when  the  respondent  repudiated  liability  to  make  further 
deliveries.  It  was  doubtless  in  the  contemplation  of  the  parties 
when  the  contract  was  entered  into  that  the  shortage  of  cars  which 
then  existed  would  be  of  a more  or  less  temporary  character,  and 
that  deliveries  would  be  made  when  that  temporary  difficulty  in 
the  way  of  making  shipments  came  to  an  end.  As  late  as  the  19th 
March,  the  respondent  recognised  its  obligation  to  deliver  as  still 
subsisting,  and  the  correspondence  shews  that  the  respondent 
expected  that  the  embargo  of  the  railway  companies  would  be 
raised  at  any  moment. 

I do  not  think  that,  having  regard  to  all  the  circumstances,  a 
reasonable  time  had  elapsed  when  the  respondent  repudiated 
liability  to  make  further  deliveries. 

I have  spoken  of  the  car-shortage  as  being  due  to  an  embargo 
by  the  railway  companies.  That  term  is  not,  perhaps,  strictly 
accurate,  but  it  is  commonly  used  to  signify  the  condition  which 
exists  when  railway  companies  refuse  to  receive  shipments  on 
their  lines  or  for  certain  points  on  them  or  on  to  connecting  rail- 
ways. There  is  some  confusion  in  the  evidence,  owing  to  some  of 
the  witnesses  using  the  term  “embargo”  in  that  sense  and  others 
using  it  in  reference  to  an  embargo  established  by  the  Government. 

Upon  the  whole,  I am  of  opinion  that  the  respondent  is  liable 
for  the  damages,  if  any,  which  resulted  from  its  breach  of  the  con- 
tract, and  that  the  measure  of  these  damages  is  the  difference 
between  the  contract  price  and  the  market  price  of  the  turnings 
at  the  time  the  breach  occurred,  and  at  Montreal,  the  place  of 
delivery. 

That  the  market  price  at  the  place  of  delivery  governs,  if  there 
is  a market  price  there,  is  well  settled : Halsbury’s  Laws  of  England, 
vol.  25,  para.  472  (note  (i)) ; Wemple  v.  Stewart  (1856),  22  Barb. 
(N.Y.)  154,  159;  Grand  Tower  Co.  v.  Phillips  (1874),  90  U.S. 
(23  Wallace)  471,  479;  Cahen  v.  Platt  (1877),  69  N.Y.  348,  351; 
Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.C.  301,  315,  316. 

The  appellants  gave  no  evidence  as  to  the  market  price  at 
Montreal,  but  claimed  to  recover  on  the  basis  of  the  market  price 
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at  Toronto.  There  was  no  evidence  as  to  the  market  price  at 
Montreal  at  the  time  the  breach  of  the  contract  occurred,  but  it 
was  shewn  that  the  market  price  there  was  lower  than  the  market 
price  at  Toronto,  and  that  it  ranged  from  $8  to  $11  per  ton,  the 
difference  being  due,  no  doubt,  to  the  fact  that  the  railway  embargo 
existed  at  Montreal  but  did  not  exist  at  Toronto. 

I am,  for  these  reasons,  of  opinion  that  the  appellants  failed  to 
prove  that  they  sustained  any  damages  by  reason  of  the  respond- 
ent’s breach  of  its  contract,  and  that  they  are  entitled  to  nominal 
damages  only:  Valpy  v.  Oakley  (1851),  16  Q.B.  941;  Griffiths  v. 
Perry  (1859),  1 E.  & E.  680;  Erie  County  Natural  Gas  and  Fuel  Co. 
v.  Carroll,  [1911]  A.C.  105,  117,  118;  Benjamin  on  Sale,  5th ed., 
p.  989. 

I would,  for  these  reasons,  allow  the  appeal  and  reverse  the 
judgment  d quo,  and  substitute  for  it  judgment  for  the  appellants 
for  $1,  and  would  give  to  the  appellants  their  costs  throughout  on 
the  Division  Court  scale,  with  the  right  to  the  respondent  to  set 
off  the  difference  between  the  costs  on  that  scale  and  on  the  County 
Court  scale,  and  to  recover  from  the  appellants  the  excess,  less  the 
costs  to  which  they  are  entitled. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Rex  v.  Karp. 

Criminal  Law — Offence  of  Having  in  Possession  Mineral  Ore  Suspected  to  have 
been  Stolen — Criminal  Code,  secs.  4^4  (b),  (c),  4%4A. — Ground  for  Suspicion 
— Evidence — Onus — Satisfactory  Account  of  Possession — Inability  or 
Refusal  to  Give — Stage  at  which  to  be  Given — Arrest — Conviction — Motion 
for  Leave  to  Appeal — Criminal  Code,  secs.  1014,  1015 — Question  of  Law — 
Interpretation  of  sec.  4®4A. — Proof  of  Value  of  Ore. 

Section  424A.  of  the  Criminal  Code  (added  to  the  Code  by  sec.  1 of  9 & 10 
Edw.  VII.  ch.  12)  puts  upon  a person,  under  reasonable  grounds  of  suspicion 
of  having  stolen  any  of  the  valuable  metals  mentioned  in  the  section,  or  having 
dealt  with  them' contrary  to  the  provisions  of  sec.  424 (b)  or  (c),  the  onus  of 
proof  of  the  “right  to  the  possession  of  the  same”  (sec.  424A.) 

Being  unable  or  refusing  to  account  or  prove  a right  to  possession,  before 
apprehension,  is  not  an  essential  element  of  the  crime;  being  unable  or 
refusing,  before  conviction,  is. 

A motion  for  leave  to  appeal  from  a conviction  of  the  defendant  by  a District 
Court  Judge  in  his  Criminal  Court,  for  that  he,  the  defendant,  “did  know- 
ingly have  in  his  possession  a quantity  of  silver  and  gold  ore  of  value  of  not 
less  than  twenty-five  cents  per  pound  which  there  is  reasonable  ground  to 
suspect  has  been  stolen  or  dealt  with  contrary  to  paragraph  (6)  or  (c)  of  section 
4 4 of  the  Criminal  Code,”  and  the  defendant  “is  unable  or  refuses  to 
account  satisfactorily  for  or  prove  his  right  to  the  possession  of  the  same” 
(these  being  the  concluding  words  of  the  first  paragraph  of  sec.  424A.),  was 
refused. 
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Held,  that  the  one  question  of  law  upon  which  the  defendant  was  in  a position 
to  ask  for  leave  to  appeal,  under  secs.  1014  and  1015  of  the  Code,  was  that 
relating  to  the  meaning  and  effect  of  the  concluding  words  of  the  first  para- 
graph of  sec.  424A. ; and,  as  to  that,  his  contention  that  he  was  not,  before 
he  was  arrested,  asked  to  account  for  or  prove  his  right  to  the  possession  of 
ore  which  was  concealed  upon  his  person  or  contained  in  his  travelling  bag, 
and  so  could  not  be  found  guilty  of  the  new  offence  created  by  sec.  424A., 
was  answered  by  the  finding  of  the  District  Court  Judge,  upon  evidence 
upon  which  reasonable  men  might  so  find,  that  the  provisions  of  the  section 
had  been  complied  with;  and  so  the  conviction  would  stand  even  if  the 
contention  as  to  the  requirement  of  the  section  was  right. 

Held,  also,  that  there  was,  in  the  circumstances  of  the  case,  sufficient  evidence 
of  such  reasonable  ground  of  suspicion  as  sec.  424A.  required;  and  that  the 
proof  of  the  value  of  the  ore — that  it  was  more  than  so  much — was  sufficient, 
though  evidence  of  its  actual  value  would  have  been  better. 


Motion  by  the  defendant  for  leave  to  appeal  from  a conviction. 

The  defendant,  Adolph  Karp,  was  tried  before  the  Judge  of  the 
District  Court  of  the  District  of  Temiskaming,  in  the  District 
Court  Judge’s  Criminal  Court,  upon  the  following  charge: — 

“For  that  he,  the  said  Adolph  Karp,  on  or  about  the  first  day 
of  September,  1917,  at  the  town  of  Cobalt,  in  the  district  of 
Temiskaming,  did  knowingly  have  in  his  possession  a quantity 
of  silver  and  gold  ore  of  value  of  not  less  than  twenty-five  cents 
per  pound  which  there  is  reasonable  ground  to  suspect  has  been 
stolen  or  dealt  with  contrary  to  paragraph  (6)  or  (c)  of  section  424  of 
the  Criminal  Code  of  Canada,  and  the  said  Adolph  Karp  is  unable  or 
refuses  to  account  satisfactorily  for  or  prove  his  right  to  the  pos- 
session of  the  same.” 

The  defendant  was  found  guilty  and  sentenced  to  imprison- 
ment for  eighteen  months  at  hard  labour. 

By  sec.  1 of  9 & 10  Edw.  VII.  ch.  12,  sec.  424A.  was  added  to 
the  Criminal  Code.  The  first  part  of  the  new  section  is  as  fol- 
lows : — 

“424A.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years’  imprisonment  who,  having  in  his  possession,  or  upon 
his  premises,  with  his  knowledge,  any  rock,  ore,  mineral,  stone,  or 
quartz  of  a value  of  not  less  than  twenty-five  cents  per  pound,  or 
in  the  case  of  mica  of  a value  of  not  less  than  seven  cents  per  pound, 
or  any  partly  melted,  partly  treated  or  partly  manufactured  gold 
or  silver  which  there  is  reasonable  ground  to  suspect  has  been 
stolen  or  has  been  dealt  with  contrary  to  the  provisions  of 
paragraph  ( b ) or  (c)  of  section  424,  is  unable  or  refuses  to  account 
satisfactorily  for  or  prove  his  right  to  the  possession  of  the  same.”' 
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Section  424  of  the  Code  provides : — 

“424.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years’  imprisonment,  who, — 

“(b)  not  being  the  owner  or  agent  of  the  owners  of  mining 
claims  then  being  worked,  and  not  being  thereunto  authorised  in 
writing  by  the  proper  officer  in  that  behalf  named  in  any  Act 
relating  to  mines  in  force  in  any  province  of  Canada,  sells  or  pur- 
chases, except  to  or  from  such  owner  or  authorised  person,  any 
quartz  containing  gold,  or  any  smelted  gold  or  silver,  at  or  within 
three  miles  of  any  gold  district  or  mining  district,  or  gold  mining 
division;  or, 

“ (c)  purchases  any  gold  in  quartz,  or  any  unsmelted  or  smelted 
gold  or  silver,  or  otherwise  unmanufactured  gold  or  silver  of  the 
value  of  one  dollar  or  upwards,  except  from  such  owner  or  author- 
ised person,  and  does  not,  at  the  same  time,  execute  in  triplicate 
an  instrument  in  writing,  stating  the  place  and  the  time  of  purchase 
and  the  quantity,  quality  and  value  of  gold  or  silver  so  purchased, 
and  the  name  or  names  of  the  person  or  persons  from  whom  the 
same  was  purchased,  and  file  the  same  with  such  proper  officer 
within  twenty  days  next  after  the  date  of  such  purchase.” 

The  District  Court  Judge  refused  to  state  a case;  and  the 
motion  for  leave  to  appeal  was  made  under  the  following  pro- 
visions of  the  Criminal  Code : — 

Section  1014  ...  2.  The  court  before  which  any  accused 

person  is  tried  may,  either  during  or  after  the  trial,  reserve  any 
question  of  law  arising  either  on  the  trial  or  on  any  of  the  pro- 
ceedings preliminary,  subsequent,  or  incidental  thereto,  or  arising 
out  of  the  direction  of  the  judge,  for  the  opinion  of  the  court  of 
appeal  in  manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may,  during  or  after 
the  trial,  either  orally  or  in  writing,  apply  to  the  court  to  reserve 
any  such  question  as  aforesaid,  and  the  court,  if  it  refuses  so  to 
reserve  it,  shall  nevertheless  take  a note  of  such  objection.  (This 
sub-section  was  enacted  by  an  amending  Act,  8 & 9 Edw.  VII.  ch. 
9,  sec.  2.) 

6.  If  the  question  is  reserved,  a case  shall  be  stated  for  the 
opinion  of  the  court  of  appeal. 


XLI.] 


ONTARIO-  LAW  REPORTS. 


543 


Section  1015.  If  the  court  refuses  to  reserve  the  question,  the 
party  applying  may  move  the  court  of  appeal  as  hereinafter 
provided. 

2.  The  Attorney-General  or  party  so  applying  may,  on  notice 
to  be  given  to  the  accused  or  prosecutor,  as  the  case  may  be,  move 
the  court  of  appeal  for  leave  to  appeal. 

3.  The  court  of  appeal  may,  upon  the  motion  and  upon  con- 
sidering such  evidence,  if  any,  as  it  thinks  fit  to  receive,  grant  or 
refuse  such  leave. 

The  question  which  the  District  Court  Judge  refused  to  reserve 
for  the  court  of  appeal  was: — 

“Whether  or  not  a satisfactory  accounting  or  proof  of  pos- 
session of  the  ore  should  be  asked  for  and  made  to  the  officer  before 
the  arrest  in  order  to  complete  the  offence  charged.” 

The  notice  of  motion  specified,  among  other  grounds,  the 
following: — 

(2)  That  the  offence  charged  is  covered  by  sec.  424A.  of  the 
Criminal  Code  of  Canada,  and  the  offence  charged  is  not  commit- 
ted until  the  accused  is  proven  to  have  had  in  his  possession  or 
upon  his  premises,  with  his  knowledge,  mineral  which  there  is 
reasonable  ground  to  suspect  has  been  stolen  or  has  been  dealt 
with  contrary  to  the  provisions  of  para.  (6)  or  (c)  of  sec.  424,  and 
is  unable  or  refuses  to  account  satisfactorily  for  the  same,  or  is 
unable  or  refuses  to  prove  his  right  to  the  possession  of  the  same. 

(3)  That  in  order  to  prove  the  offence  to  have  been  committed 
it  must  be  proven  that  the  accused  was  asked  by  the  officer  to 
account  for  the  same  satisfactorily,  or  to  prove  his  right  to  the 
possession  of  the  same,  before  the  accused  was  arrested;  and,  if 
the  accused  is  not  asked  to  do  so  until  after  his  arrest  for  this 
offence,  that  anything  the  accused  may  say  or  refuse  to  say  after 
his  arrest  does  not  complete  the  offence  charged. 

(4)  That  the  evidence  discloses  that  the  accused  was  not  unable 
and  did  not  refuse  to  account  satisfactorily  for  the  mineral  in  his 
possession,  and  was  not  unable  and  did  not  refuse  to  prove  his 
right  to  the  possession  of  the  same,  before  he  was  arrested ; and  the 
District  Court  Judge  does  not  find  that  the  accused  was  so  asked, 
but  finds  that  there  was  ample  evidence  that  the  accused  was 
asked  to  account  for  the  possession  of  the  ore  before  the  information 
was  laid,  and  states  that,  as  he  (the  Judge)  interprets  the  law,  that 
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is  all  that  is  necessary,  and  therefore  finds  the  accused  guilty  of  the 
offence  charged. 

(5)  That,  the  accused  having  been  arrested  and  being  in  cus- 
tody and  having  been  warned  that  anything  he  said  might  be  used 
against  him  at  his  trial,  if  the  accused  thereafter  says  anything, 
although  it  may  be  used  as  evidence  against  him  at  the  trial,  on 
the  charge  in  respect  of  which  he  was  arrested,  yet  what  he  says 
cannot  of  itself  complete  the  statutory  offence  charged;  and  that  it 
is  not  the  law  that  a person  accused  of  the  offence  here  charged 
may,  on  suspicion,  be  arrested  and  taken  into  custody  and  then 
warned,  and  thereafter,  by  any  statement  made  by  him  or  any 
refusal  to  say  anything,  complete  the  commission  of  the  offence 
charged. 

(6)  That  the  evidence  discloses  no  reasonable  ground  to  suspect 
that  the  quantity  of  silver  and  gold  ore  in  the  possession  of  the 
accused  had  been  stolen  or  dealt  with  contrary  to  para.  ( b ) or  (c) 
of  sec.  424;  and  that  the  failure  or  omission  to  prove  reasonable 
ground  to  suspect  that  the  mineral  was  stolen  or  dealt  with  con- 
trary to  para.  (5)  or  (c)  is  fatal  to  the  finding  that  the  accused  was 
guilty  of  the  offence  charged. 

November  22.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Sutherland,  Lennox,  and  Rose,  JJ. 

A . G.  Slaght,  for  the  defendant,  argued  that  he  should  be  granted 
leave  to  appeal  because  the  officer,  before  arresting  the  accused, 
had  not  asked  him  to  account  satisfactorily  for  the  ore  or  prove  his 
right  to  its  possession:  Rex  v.  Jackson  (1917),  40  O.L.R.  173; 
Rex  v.  Brady  (1913),  21  Can.  Crim.  Cas.  123,  10  D.L.R.  423. 
He  also  contended  that  no  evidence  had  been  given  by  the  officer 
of  his  suspicion  that  the  ore  was  stolen  ore.  He  referred  to  secs. 
1014  and  1015  of  the  Criminal  Code  for  his  right  of  appeal. 

Edward  Bayly,  K.C.,  for  the  Crown,  was  not  called  upon. 


At  the  conclusion  of  the  argument  for  the  defendant,  the 
judgment  of  the  Court  was  given  by  Meredith,  C.J.C.P. : — This 
application  is  that  which  in  the  Criminal  Code,  sec.  1015,  is  called 
a motion  for  leave  to  appeal — that  is,  for  leave  to  appeal  against 
a refusal  of  a trial  court  to  reserve  a question  of  law,  which  has 
been  raised  before  it,  for  the  opinion  of  a court  of  appeal  upon  it : 


XLI.] 


ONTARIO  LAW  REPORTS. 


545 


sec.  1014;  so  that,  if  leave  to  appeal  be  allowed,  the  trial  court  may 
be  required  to  reserve  such  question  accordingly.  Such  a question 
must  have  arisen,  and  there  must  have  been  such  an  application 
and  refusal  to  grant  it,  before  such  an  application  as  this  can  suc- 
ceed, or,  properly,  be  made. 

But  on  this  application  Mr.  Slaght  has  gone  much  beyond  such 
bounds,  and  has  sought  to  sustain  his  application  upon  some 
grounds  which,  obviously,  do  not  come  within  any  of  our  powers. 
His  right  to  appeal  really  lies  within  a very  narrow  compass. 

The  one  point  of  law  upon  which  the  prisoner  has  a right  to 
appeal  to  this  Court  relates  to  the  meaning  and  effect  of  the  con- 
cluding words  of  the  first  paragraph  of  sec.  424 A.  of  the  Criminal 
Code;  such  words  being,  “is  unable  or  refuses  to  account  satisfac- 
torily for  or  prove  his  right  to  the  possession  of  the  same.” 

Mr.  Slaght’s  contention  in  this  respect  is : that  the  prisoner  was 
not,  before  he  was  arrested,  asked  so  to  account  for  or  prove  his 
right  to  the  possession  of  ore  which  was  concealed  upon  his  person 
or  contained  in  his  travelling  bag;  and  that,  unless  so  asked,  he 
could  not  be  found  guilty  of  the  new  offence  created  by  sec.  424A., 
and  therefore  was  improperly  convicted  under  it. 

It  is  enough  to  say,  in  answer  to  that  contention,  that  the  trial 
court  found  that,  even  if  Mr.  Slaght’s  contention  as  to  the  mean- 
ing and  effect  of  the  words  of  sec.  424A.,  which  I have. read,  was 
right,  the  provisions  of  the  section  had  been  complied  with;  and 
that  there  was  evidence  upon  which  reasonable  men  might  so  find. 

The  provincial  police  force  of  the  locality  had  information 
that  stolen  ore  would  be  attempted  to  be  taken  out  of  that  mining 
district  on  the  night  during  which  the  prisoner  was  arrested.  The 
prisoner  and  a woman  were  together  upon  a midnight  train  going 
out  of  the  district,  two  police  constables  boarded  the  train,  and  one 
of  them  saw  the  woman  draw  the  attention  of  the  man  to  the  fact 
that  the  constables  had  entered  the  car,  and  in  doing  so  drew  the 
attention  of  the  constables  to  them,  and  caused  both  constables  to 
go  to  them  and  say  to  the  man,  “You  have  got  silver,”  to  which 
assertion  he  answered,  “No,  I have  not.”  One  of  the  constables 
then  placed  his  hand  upon  him  and  found  that  he  had  ore  concealed 
under  his  clothing,  and  one  or  other  of  them  then  said,  “Where 
did  you  get  all  the  silver?”  to  which  inquiry  the  prisoner  remained 
mute.  As  the  train  was  immediately  about  to  move  on,  the 
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prisoner  and  the  woman  were  taken  off  the  train,  and  to  the  gaol, 
where  they  were  searched,  and  two  canvass  waistcoats  lined  with 
silver  ore,  and  a belt  and  travelling  bag  also  containing  like  ore, 
were  taken  from  them.  One  of  the  waistcoats  the  prisoner  was 
wearing  between  his  shirt  and  his  undershirt,  and  at  the  place 
where  he  was  searched  a small  quantity  of  gold  ore  was  found  on 
the  floor  soon  after  he  had  been  searched. 

In  these  circumstances,  it  sufficiently  appears  that  the  prisoner 
had,  before  his  arrest,  opportunity  to  account  satisfactorily  for 
the  possession  of  the  silver  ore  which  he  had  with  him,  or  to  prove 
his  right  to  the  possession  of  it,  and  that  he  was  unable  or  refused 
to  do  so.  If  the  ore  could  have  been  proved  to  have  been  the 
property  of  some  third  person,  and  if  it  could  have  been  proved 
that  it  had  been  recently  stolen,  can  there  be  any  doubt  that,  in 
the  circumstances  which  I have  mentioned,  the  prisoner  could  well 
have  been  convicted  as  a receiver  of  stolen  property?  The  diffi- 
culty, the  impossibility  generally,  of  proving  ownership  of  such 
property,  was  obviously  the  reason  for  the  introduction  of  this  new 
criminal  legislation:  sec.  424A. 

This  is  enough  to  dispose  of  this  application,  but  Mr.  Slaght’s 
earnest  contention  upon  other  points  impels  me  to  say,  as  does  the 
importance  of  leaving  no  doubt  upon  the  subject,  in  so  far  as  I am 
able  to  remove  any,  that  I am  firmly  of  opinion  that  being  unable 
or  refusing  to  account  or  prove  right,  before  apprehension,  is  not  an 
essential  element  of  the  crime,  but  that  being  unable  or  refusing, 
before  conviction,  is.  That  which  the  new  law  does  is  to  put  upon 
persons,  under  reasonable  grounds  of  suspicion  of  having  stolen 
any  of  the  valuable  metals  mentioned  in  the  section,  or  having 
dealt  with  them  contrary  to  the  provisions  of  sec.  424(6)  or  (c), 
the  onus  of  proof,  such  as  the  latter  part  of  sec.  424A.  requires. 

It  can  hardly  be  that  the  guilt  or  innocence  of  a person  should 
depend  on  what  he  said,  or  did  not  say,  to  any  one  about  to  arrest 
him.  The  more  innocent  and  above  suspicion  a person  may  be, 
the  more  he  may  resent  apprehension  and  refuse  to  give  any 
account  of  himself — however  the  inability  or  refusal  may  affect 
any  question  of  a right  to  apprehend  without  warrant.  And  how 
otherwise  would  it  work  out?  Should  the  account  or  proof  be 
sought,  and,  when  not  obtained,  the  suspected  person  be  permitted 
to  escape  whilst  a warrant  is  being  obtained,  or  must  arrest 
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always  be  made  without  a warrant?  I can  find  no  kind  of  reason 
in  the  contention.  So,  too,  in  the  circumstances  of  the  case,  even 
those  which  I have  set  out  only,  there  was  sufficient  evidence  of 
such  reasonable  grounds  of  suspicion  as  the  Act  requires. 

And  as  to  the  proof  of  the  value  of  the  ore,  it  was  enough, 
though  the  better  evidence  would  have  been  not  that  it  was  more 
than  so  much,  but  that  it  was  so  much — its  actual  value — which 
was  in  itself  of  some  importance  as  circumstantial  evidence  of 
guilt  or  innocence. 

The  application  is  refused,  and,  having  followed  Mr.  Slaght 
so  far  afield,  I feel  bound  to  add — speaking  for  myself  only — that 
I am  unable  to  see  how  the  trial  court  could  have  well  reached  any 
other  verdict  than  that  which  was  rendered  in  it. 
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Alien  Enemy — Arrestby  Immigration  Officer — Application  for  Habeas  Corpus — 
Immigration  to  Canada  after  Outbreak  of  War — Proclamation — King's 
Protection — Violation  of  Terms  of  Protection — Deportation — Power  of 
Court  to  Interfere  with  Acts  of  Officer — Dominion  Immigration  Act,  9 & 
10  Edw.  VII.  ch.  27,  sec.  23 — Amending  Act,  1 & 2 Geo.  V.  ch.  12,  sec.  1 — 
Canadian  Domicile — War  Measures  Act,  1914,  5 Geo.  V.  ch.  2,  sec.  11 — 
Consent  of  Minister  of  Justice. 

A man  of  Austro-Hungarian  nationality  came  to  Canada  after  the  outbreak 
of  the  war,  and  registered  as  an  alien  enemy.  In  violation  of  the  law,  he 
left  Canada  without  an  exeat,  and  on  his  return  was  prosecuted  and  fined. 
In  December,  1917,  he  was  arrested  by  an  Immigration  officer  and  placed  in 
the  custody  of  the  keeper  of  a county  gaol,  under  the  officer’s  warrant.  His 
application  for  a writ  of  habeas  corpus  was  refused: — 

(1)  Because  he  was  an  alien  enemy,  and  could  not,  without  the  King’s  pro- 
tection, sue  in  His  Majesty’s  Court. 

(2)  Because  he  was  not  within  the  proclamation  conferring  protection  upon 
alien  enemies  in  certain  circumstances. 

(3)  Because,  had  he  been  within  the  protection  of  the  proclamation,  he  lost  his 
right  by  violation  of  the  terms  upon  which  protection  was  granted. 

(4)  Because,  by  sec.  23  of  the  Dominion  Immigration  Act,  9 & 10  Edw. 
VH.  ch.  27,  amended  in  1911  and  1914,  the  Court  is  forbidden  to  interfere 
with  what  is  done  by  Immigration  officers  looking  to  the  deportation  of  aliens 
who  have  not  acquired  a Canadian  domicile  in  the  sense  defined  by  the 
amendment  of  1911  (1  & 2 Geo.  V.  ch.  12,  sec.  1). 

(5)  Because,  under  the  War  Measures  Act,  1914,  5 Geo.  V.  ch.  2,  sec.  11,  the 
Court  had  no  right  to  deal  with  the  application  without  the  consent  of  the 
Minister  of  Justice. 


39 — 41  o.l.r. 
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1918 

Re 

Gottesman. 


Motion  on  behalf  of  Zolton  Gottesman  for  an  order  directing 
the  issue  of  a writ  of  habeas  corpus , he  being  detained  under  the 
warrant  of  an  Immigration  officer. 


January  3.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

D.  C.  Ross,  for  the  applicant. 

J.  C.  Mitchell,  the  Immigration  officer,  opposed  the  motion. 


January  5.  Middleton,  J. : — The  prisoner  is  an  Austro-Hun- 
garian, and  so  an  alien  enemy.  At  the  outbreak  of  the  war  he  seems 
to  have  been  in  the  United  States,  for  he  says  that  in  1915  he 
applied  for  American  naturalisation  in  St.  Louis,  and  then  de- 
clared his  intention  of  becoming  an  American  citizen.  He  came 
to  Canada  since  then,  he  does  not  say  when  or  how,  and  has  regis- 
tered as  an  alien  enemy.  In  violation  of  the  law,  he  left  Canada 
without  an  exeat,  and  on  his  return  was  prosecuted  and  fined. 
On  the  13th  December,  1917,  he  was  arrested  by  the  Immigration 
officer,  and  under  his  warrant  placed  in  the  custody  of  the  keeper 
of  the  gaol  at  Welland,  where  he  now  is. 

Owing  to  the  war  this  man  will  not  be  deported  to  Hungary, 
but  he  may  be  interned  as  an  alien  enemy,  or  he  may  be  sent 
back  to  the  United  States,  whence  he  came  to  this  country,  if 
that  country  is  ready  to  assume  his  custody — in  the  meantime 
the  Immigration  officer  in  charge  has  not  yet  received  instructions 
from  Ottawa. 

I am  of  opinion  that  sec.  23  of  the  Dominion  Immigration  Act 
(9  & 10  Edw.  VII.  ch.  27,  amended  in  1911  and  1914)  precludes  the 
granting  of  a writ  of  habeas  corpus.  It  enacts:  “No  Court 
. . . shall  have  jurisdiction  to  review  ...  or  otherwise 
interfere  with  any  proceeding,  decision  or  order  of  . . . 

any  . . . officer  in  charge,  had,  made  or  given  under  the 

authority  and  in  accordance  with  the  provisions  of  this  Act 
relating  to  the  detention  ...  of  any  rejected  immigrant, 
passenger  or  other  person,  upon  any  ground  whatsoever,  unless 
such  person  is  a Canadian  citizen  or  has  Canadian  domicile.” 

This  man  is  not  a Canadian  citizen  nor  has  he  a Canadian 
domicile?  as  that  expression  is  defined  by  the  amendment  of 
1911  (1  & 2 Geo.  V.  ch.  12,  sec.  1). 
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By  sec.  10  of  the  Act,  the  Immigration  officer  has  power  to 
arrest,  and,  by  sec.  11,  may  issue  his  warrant,  which  shall  be 
obeyed  by  all  peace  officers,  whether  appointed  by  Dominion, 
provincial,  or  municipal  authority,  when  this  is  done  “for  the 
arrest,  detention  or  deportation  of  any  immigrant,  alien  or  other 
person  in  accordance  with  the  provisions  of  this  Act.” 

An  alien  enemy  has  no  right  to  enter  Canada  during  the  war, 
and  he  is  always  liable  to  arrest,  and  he  cannot  obtain  any  relief 
or  redress,  for  he  has  no  right  to  sue  in  or  apply  to  any  of  his 
Majesty’s  Courts. 

The  same  situation  faced  all  alien  enemies  in  Canada  at  the 
outbreak  of  the  war.  By  several  proclamations  issued  at  an 
early  date  after  the  proclamation  of  a state  of  war,  Royal  pro- 
tection was  extended  to  immigrants  of  alien  enemy  nationality 
“quietly  pursuing  their  usual  avocations  in  various  parts  of  Can- 
ada,” stating  that  they  shall,  “so  long  as  they  quietly  pursue  their 
ordinary  avocations,  be  allowed  to  continue  to  enjoy  the  protection 
of  the  law  and  be  accorded  the  respect  and  consideration  due  to 
peaceful  and  law-abiding  citizens;  and  that  they  be  not  arrested, 
detained  or  interfered  with,  unless”  they  are  reasonably  suspected 
of  hostile  conduct,  “or  unless  they  otherwise  contravene  any 
law,  order  in  council  or  proclamation.”* 


Middleton,  J. 

1918 

Re 

Gottesman 


This  proclamation  does  not  extend  to  any  alien  enemy  not  then 
in  Canada;  and  so  this  man  was  never  entitled  to  the  protection 
of  the  law,  but  was  always  liable  to  arrest  as  an  alien  enemy. 

Then,  if  he  had  ever  been  entitled  to  this  protection,  he  lost 
that  right  by  reason  of  his  violation  of  the  terms  of  the  order  in 
council  and  proclamation  made  later,  which  forbade  his  leaving 
Canada  without  an  exeat. 

Finally,  under  the  War  Measures  Act,  1914,  5 Geo.  V.  ch.  2, 
sec.  11:  “No  person  who  is  held  for  deportation  under  this  Act 
or  under  any  regulation  made  thereunder,  or  is  under  arrest  or 
detention  as  an  alien  enemy,  or  upon  suspicion  that  he  is  an 
alien  enemy,  or  to  prevent  his  departure  from  Canada,  shall 
be  released  upon  bail  or  otherwise  discharged  or  tried,  without 
the  consent  of  the  Minister  of  Justice.” 


*See  volume  containing  the  statutes  of  Canada  for  1915,  preface,  p. 
lxix. ; proclamation  of  the  2nd  September,  1914. 
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The  general  disability  of  an  alien  enemy  is  well  stated  in 
Sylvester's  Case  (1702),  7 Mod.  150.  Sylvester  was  a French 
refugee,  and  was  in  fact  entitled  to  sue  because  he  was  under  the 
Queen’s  protection,  but  France  was  at  war  with  Her  Majesty 
Queen  Anne.  The  point  decided  was  that  in  coming  to  the 
Court  he  must  shew  that  he  was  within  the  protection  given  by 
the  proclamation,  but  it  was  said:  “If  an  alien  enemy  come  into 
England  without  the  Queen’s  protection,  he  shall  be  seized  and 
imprisoned  by  the  law  of  England,  and  shall  have  no  advantage 
of  the  law  of  England,  nor  for  any  wrong  done  to  him  hefe.” 

So  I refuse  this  writ : — 

(1)  Because  this  man  is  an  alien  enemy,  and  cannot,  without 
the  King’s  protection,  sue  in  this  Court. 

(2)  Because  he  is  not  within  the  proclamation  extending  pro- 
tection to  alien  enemies  then  residing  in  Canada. 

(3)  Because,  had  he  been  within  the  protection  of  the  proc- 
lamation, he  lost  his  right  by  his  violation  of  the  terms  upon 
which  protection  was  granted. 

(4)  Because,  under  the  Immigration  Act,  the  Court  is  for- 
bidden to  interfere  with  what  is  done  by  Immigration  officers 
looking  to  the  deportation  of  aliens  who  have  not  acquired  a 
Canadian  domicile  in  the  sense  defined. 

(5)  Because,  under  the  War  Measures  Act,  1914,  the  Court 
has  no  right  to  deal  with  the  matter  without  the  consent  of  the 
Minister  of  Justice  being  first  obtained. 
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[APPELLATE  DIVISION.] 
Armand  v.  Noonan. 


1918 
Jan.  11. 


Sale  of  Goods — Contract — Property  Passing — Description  of  Goods — Condition 
or  Warranty — Action  for  Price — Defect  in  Quality — Diminution  in  Ptice — 
Findings  of  Trial  Judge — Judgment  for  Full  Purchase-price — Absence  of 
Counterclaim — Leave  Reserved  to  Purchaser  to  Sue  for  Damages  for  Breach 
of  Contract — Appeal. 

Sixtv-five  tons  of  hay,  pressed  into  bales  and  stored  in  the  plaintiff’s  barn, 
were  sold  by  the  plaintiff  to  the  defendant  on  the  20th  December,  1916. 
There  was  no  written  memorandum  of  the  sale:  but  the  defendant  paid 
$10  as  earnest-money,  and  it  was  undisputed  that  the  price  was  $10  a ton, 
and  that  the  defendant  was  to  draw  away  the  hay  from  the  barn.  The 
plaintiff  asked  that  the  hay  should  be  taken  out  between  Christmas  and 
New  Year’s;  and  the  defendant  undertook  to  remove  it  as  soon  as  he 
could.  The  plaintiff,  according  to  his  own  story,  said  to  the  defendant  that 
the  hay  was  good  timothy,  except  2 or  3 tons  of  clover-hay,  and  was  pressed 
dry,  except  the  two  last  loads,  which  had  got  wet  after  being  pressed.  The 
defendant  said  that  the  plaintiff  represented  the  hay  as  “No.  1 good  tim- 
othy” except  about  3 tons  of  clover.  On  the  14th  March,  1917,  the  defend- 
ant commenced  drawing,  and  removed  about  23  tons  of  the  hay.  A bale 
then  broke  in  the  barn,  and  the  hay  in  the  centre  was  found  to  be  musty. 
The  defendant  examined  about  20  other  bales  in  the  barn,  and  found  that 
they  had  must  on  the  outside.  He  drew  no  more,  and  about  42  tons  of  hay 
remained  in  the  barn.  The  defendant  accepted  and  was  ready  to  pay  for 
the  23  tons;  he  tendered  to  the  plaintiff  before  action  a sum  sufficient  to 
cover  the  23  tons  at  the  contract  price,  but  the  tender  was  refused;  and, 
upon  this  action  being  brought  for  the  whole  price,  the  defendant  paid  into 
Court  the  sum  tendered.  No  counterclaim  was  made,  and  no  evidence  as 
to  damage  was  given.  The  trial  Judge  found  that  the  property  in  the  hay 
passed  at  the  time  of  the  sale;  that  it  was  a sale  of  65  tons  of  pressed  hay 
which  consisted  of  good  timothy  except  2 or  3 tons  of  clover,  not  separated 
from  the  timothy;  and  that  the  timothy  was  not  graded  or  described  as 
“No.  1:”— 

Held  (Lennox,  J.,  dissenting),  that  the  judgment  of  the  trial  Judge  in  favour 
of  the  plaintiff  for  the  recovery  of  the  whole  price  (less  the  $10  paid  as 
earnest-money),  subject  to  the  defendant’s  right  of  action  for  breach  of  the 
contract,  should  be  affirmed. 

Per  Meredith,  C.J.C.P. : — What  was  sold  was  the  hay  in  the  barn  with  a 
warranty  as  to  quality — not  so  much  of  the  hay  as  should  prove  to  be  of 
good  quality — and  the  property  in  the  goods  passed  with  that  warranty. 
The  defendant  should  have  counterclaimed  in  the  action,  and  his  claim  on 
the  warranty  should, have  been  disposed  of  in  the  action. 

Semble,  that  the  defendant,  having  accepted  and  sold  a number  of  the  bales  of 
hay,  could  not  reject  the  rest  because  of  breach  of  “condition” — he  could 
treat  the  undertaking  of  the  seller  as  a warranty  only. 

Section  11  (1.)  (c.)  of  the  English  Sale  of  Goods  Act,  1893,  referred  to. 

Moiling  and  Co.  v.  Dean  and  Son  Limited  (1901),  18  Times  L.R.  217,  dis- 
tinguished. 

Per  Riddell  and  Rose,  JJ. : — The  property  in  the  hay  passed  to  the  defend- 
ant on  the  bargain  being  made,  and  the  plaintiff  became  entitled  to  the 
price  of  it.  Unless  there  was  must  in  the  hay  at  the  time  of  the  bargain,  it 
could  not  successful^  be  contended,  having  regard  to  the  findings  of  the 
trial  Judge,  that  the  goods  did  not  answer  the  description.  There  wras 
nothing  to  indicate  the  presence  of  must  at  the  time  of  the  bargain.  The 
must  may  have  been  wholly  absent  at  the  time  the  defendant  should  have 
removed  the  hay.  Where  no  time  is  mentioned,  the  contract  must  be 
executed  within  a reasonable  time.  No  case  was  made  for  diminution  of 
the  price. 

Gilmourv.  Supple  (1858),  11  Moo.  P.C.  551,  followed. 


552 

App.  Div. 
1918 

Armand 

V. 

Noonan. 


ONTARIO  LAW  REPORTS.  [vol. 

Per  Lennox,  J. : — The  contract  the  defendant  entered  into  and  the  only 
obligation  he  assumed  was  to  accept,  pay  for,  and  take  away  such  bales 
of  hay,  then  stored  in  the  plaintiff’s  barn,  not  exceeding  in  all  about  65 
tons,  as  upon  loading  and  examination  were  found  reasonably  to  answer 
the  description  given  by  the  plaintiff.  All  that  was  to  be  done  to  pass  the 
property  to  the  defendant  was  not  done.  The  hay  rejected  was  different 
in  character  from  the  hay  described  by  the  plaintiff. 

Re  vie  v/  of  the  authorities. 

Moiling  and  Co.  v.  Dean  and  Son  Limited , supra,  specially  referred  to. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Lanark,  dated  the  11th  July, 
1917,  in  favour  of  the  plaintiff,  in  an  action  brought  in  that  Court 
to  recover  $640,  the  balance  remaining  unpaid  of  the  price  of  a 
quantity  of  hay  sold  by  the  plaintiff  to  the  defendant. 

The  reasons  for  judgment  of  the  County  Court  Judge  were  as 
follows : — 

This  action  was  tried  before  me,  without  a jury,  on  the  13th 
June,  1917. 

The  plaintiff  is  a farmer,  now  retired  and  living  in  the  town  of 
Arnprior,  in  the  county  of  Renfrew.  The  village  of  Pakenham  is 
about  6 miles  distant  from  his  farm,  which  he  still  owns.  About 
the  7th  November,  1916,  he  had  a sale  of  his  farm-stock  and  effects, 
except  the  hay-crop,  and  thereupon  moved  to  Arnprior,  leaving 
the  farm  unoccupied.  The  hay,  aggregating  65  tons,  had/during 
the  latter  part  of  October,  been  pressed  into  bales,  and  was  stored 
in  his  barn  on  the  farm,  where  it  was  at  the  time  of  the  sale  to  the 
defendant.  The  defendant  is  a cattle-dealer;  but',  in  the  latter 
part  of  1916,  added  to  his  ventures  the  hay-business  as  a sort  of 
“side-line.”  The  two  parties  met  at  Arnprior  about  the  20th 
December,  1916,  when  the  defendant  made  an  offer  for  the  hay. 
A few  days  later,  they  met  at  Pakenham,  when  a bargain  was 
struck,  and  the  hay  sold  to  the  defendant  at  $10  per  ton  at  the 
plaintiff’s  barn,  the  defendant  to  draw  it  away.  A payment  down 
of  $10  was  made  as  earnest-money,  and  a valid  sale  was  effected. 
The  contract  was  for  an  immediate  sale,  the  plaintiff  asking  that 
the  hay  be  taken  out  between  Christmas  and  New  Year’s,  and  the 
defendant  undertaking  to  remove  it  as  soon  as  he  could.  It  was 
to  be  paid  for  when  taken  away  by  the  defendant.  Nothing 
however  remained  to  be  done  by  the  plaintiff  as  between  him  and 
the  defendant,  and  the  property  in  the  hay  thereupon  vested  in 
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the  latter,  who,  by  the  nature  of  the  transaction,  became  entitled 
also  to  immediate  possession:  Tarling  v.  Baxter  (1827),  6 B.  & C. 
360;  Acraman  v.  Morrice  (1849),  8 C.B.  499. 

Sixty-five  tons  of  pressed  hay  were  thus  sold,  and  up  to  this 
point,  or  rather  so  far  as  I have  stated,  the  parties  appear  to  be  in 
agreement.  They  disagree,  however,  to  some  extent  on  the 
details  of  the  description.  The  plaintiff’s  story  is  that,  on  being 
asked  by  the  defendant  if  his  hay  was  good,  he  replied  that  it  was 
good  timothy  except  2 or  3 tons  of  clover-hay.  The  defendant 
also  inquired  if  it  was  dry,  and  the  answer  was  that  it  was  pressed 
dry,  except  the  last  two  loads,  which  had  got  wet  by  rain  in  mov- 
ing to  the  barn  after  being  pressed.  The  defendant  says  that  the 
plaintiff  represented  the  hay  as  “No.  1 good  timothy”  except 
about  3 tons  of  clover.  The  defendant  had  not  seen  the  hay  at 
the  time  of  the  bargain;  and,  although  it  was  to  be  taken  out 
“as  soon  as  he  could  get  at  it,”  he  did  not  take  the  trouble  to  look 
at  it  until  about  the  14th  March,  1917  (nearly  three  months  after 
the  sale).  On  cross-examination,  he  said  he  was  buying  “good 
timothy  hay.”  On  or  about  the  14th  March,  he  commenced 
drawing,  and  removed  46,346  pounds  of  hay.  He  says  he  knew 
“it  was  not  good  No.  1 timothy  hay.”  A bale  then  broke;  and, 
upon  its  being  found  musty  in  the  cetitre,  the  defendant,  to  use 
his  own  expression,  immediately  “quit,”  and  examined  and  set 
aside  about  20  other  bales  left  in  the  barn  which  had  must  on  the 
outside.  None  of  these  were,  however,  opened.  He  then  called 
up  the  plaintiff  by  telephone,  and  advised  him  that  he  had  struck 
musty  hay,  and  asked  him  to  go  out  and  look  at  it,  and  offered  to 
cull  it  and  take  What  was  good  out  of  it.  The  plaintiff  replied 
that  he  could  not  go  out,  but  took  the  position  that  the  hay  was 
the  defendant’s  property,  and  that  he  (the  plaintiff)  had  nothing 
to  do  with  it.  Thereupon  the  defendant  wrote  the  plaintiff  on  the 
14th  Mafch  advising  that  he  had  stopped  drawing,  as  there  was 
too  much  of  the  hay  musty.  His  opinion  must  have  been  formed 
at  this  time  from  the  single  broken  bale,  as  he  had  then  looked  at 
no  other  except  by  surface  observation.  It  may  be  noted  here 
that  the  defendant  did  not  pursue  his  inspection  any  further  until 
a few  days  before  the  trial,  when  6 or  7 bales  were  opened  and 
others  turned  over  and  examined  from  the  outside,  the  total 
number  of  bales  thus  inspected  aggregating  probably  20.  On  the 
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14th  March  last,  about  42  tons  of  hay  remained  in  the  barn,  and 
are  still  there.  The  23  tons  346  pounds  previously  taken  out  by 
the  defendant  were  not  objected  to.  They  were  accepted  by  the 
defendant  and  sold  and  shipped  by  him,  on  or  about  the  3rd  May 
following,  to  D.  A.  Campbell;  of  Montreal,  the  contractor  for  the 
British  Remount  Commission.  Evidence  of  this  shipment  is  put 
in  by  the  defendant  in  the  Canadian  Pacific  Railway  Company’s 
freight-bills  and  the  contractor’s  checking-list.  The  list  accounts 
for  319  bales,  aggregating  42,958  pounds  of  hay,  or  3,388  pounds 
less  than  the  quantity  taken  by  the  defendant  on  account  of  this 
purchase.  This  shipment  was  graded  at  Montreal  as  “No.  2 
ordinary.”  There  seems  to  be  no  standard  weight  of  bales  in 
pressing  hay.  According  to  the  list,  they  ran  from  90  to  185  lbs., 
the  whole  shipment  averaging  135  lbs.  per  bale.  That,  according 
to  the  evidence,  would  be  a fair  average  all  round.  Keeping  that 
average  in  mind,  it  will  be  seen  that  the  42  tons  of  hay  then  and 
now  remaining  in  the  barn  would  include  about  623  bales.  Of 
these  only  20  have  been  inspected.  The  inspection  was  made  by 
the  defendant  and  expefit  witnesses  on  his  behalf  in  preparation 
for  the  trial,  and  for  two  purposes,  viz.:  (1)  to  ascertain  the 
extent  of  must;  and  (2)  to  classify  the  hay  according  to  a technical 
standard.  The  20  bales  were  pronounced  affected  with  must. 
As  evidence  of  it,  samples  taken  from,  two  bales  were  produced  in 
Court.  It  was  not  suggested  in  the  evidence  that  the  bales  con- 
tained any  substance  other  than  timothy  or  clover-hay  or  a mix- 
ture of  both.  The  main  part  of  the  evidence  for  the  defence  was 
directed  towards  establishing,  through  expert  graders  of  hay  who 
had  recently- examined  the  42  tons  of  hay  in  the  barn,  that  it  was 
not  up  to  the  standard  of  “No.  1 timothy.” 

After  hearing  the  evidence  of  the  plaintiff  and  defendant,  the 
only  persons  who  were  witnesses  of  the  contract,  and  considering 
the  circumstances,  I have  come  to  the  conclusion  that  at  the  time 
of  the  bargain  neither  party  had  in  his  mind  any  technical  classifica- 
tion with  regard  to  this  hay.  The  plaintiff  insists  that  he  agreed 
that  the  hay  was  “good  timothy  with  2 or  3 tons  of  clover.” 
The  defendant  was  a novice  in  the  hay  business.  That  he  did 
not  then  know  what  “No.  1”  grade  meant  is  evident  from  his 
admission  that  he  had  been  seeking  information  on  that  point 
ever  since  the  month  of  March  last.  No  doubt,  he  only  became 
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aware  of  it  when  his  expert  witnesses  told  him.  At  all  events 
he  accepted  over  23  tons  of  this  hay,  which  secured  a grade  of 
“No.  2 ordinary,”  without  question,  and  by  an  alleged  tender, 
made  shortly  after  the  hay  was  taken  out  and  by  payment  into 
Court  in  this  action,  submits  to  pay  for  that  quantity  at  the  con- 
tract price. 

It  seems  to  me  that  the  fair  construction  of  the  bargain  was 
that  it  was  a sale  and  purchase  of  65  tons  of  pressed  hay  which 
consisted  of  good  timothy  except  2 or  3 tons  of  clover. 
No.  1 timothy,  according  to  the  experts,  is  the  highest  grading, 
and  according  to  Mr.  McGuire,  who  has  had  a wide  experience, 
No.  1 hay  is  100  per  cent,  pure  timothy,  green,  well-cured,  saved, 
and  baled;  and  it  was  exceptional  to  get  any  of  this  grade  in  the 
crop  of  1916.  A contract  for  No.  1 hay,  such  as  the  defendant 
now  suggests,  would,  therefore,  have  been  practically  an  impos- 
sible undertaking  for  the  plaintiff.  Having  found,  as  I think  the 
weight  of  evidence  warrants,  that  there  was  no  condition  of  grad- 
ing in  the  plaintiff’s  representation,  the  testimony  of  the  expert 
witnesses  for  the  defence  does  not  offer  much  assistance  in  the 
disposal  of  this  case.  Neither  party  goes  so  far  as  to  say  that  it 
was  agreed  that  the  timothy  and  clover  were  extracted  and  pressed 
into  separate  bales.  I suppose  a certain  mixture  of  the  two  was 
inevitable  all  through;  and,  if  the  defendant  wished  to  protect 
himself  against  this  contingency,  he  could  have  done  so  at  the  time 
by  imposing  such  a term  in  his  bargain.  His  complaint  was  that 
there  was  too  much  clover  mixed  with  the  timothy,  but  he  knew 
he  was  getting  2 or  3 tons  of  the  former.  The  mixing  of  the  two 
kinds  was  not  guarded  against,  and  was  not,  as  I find,  a breach  of 
the  plaintiff’s  contract. 

Then,  as  to  the  bales  rendered  defective  by  heating  and  must : 
the  plaintiff  says  that  in  making  the  bargain  he  informed  the 
defendant  that  about  2 loads  of  the  hay  had  got  wet  by  rain. 
That  is  not  admitted.  The  hay  had  been  pressed  about  2 
months  when  it  was  sold.  As  the  defendant  did  not  look  at  it 
for  nearly  3 months  afterwards,  there  is  no  evidence  of  its 
condition,  so  far  as  must  is  concerned,  at  the  time  of  the  sale. 
Evidence  was  given,  however,  that  must  communicates  by  con- 
tact; and,  in  view  of  this  fact,  it  may  be  a fair  inference  that 
during  the  3 months’  delay  the  extent  of  any  defect  due  to 
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this  cause  would  have  been  aggravated.  The  defendant  has  not 
enlightened  me  on  this  point.  Referring  to  the  42  tons  still  left 
in  the  barn,  he  says  in  his  evidence,  after  explaining  that  about 
20  bales  in  all  had  been  opened  or  looked  over,  “I  can’t  say  how 
much  of  the  balance  is  musty  or  what  the  balance  of  the  hay  in 
the  barn  is  worth.”  There  is  no  counterclaim  or  claim  for  damages 
for  breach  of  any  representation  made  by  the  plaintiff.  The  fore- 
going is  a somewhat  detailed  but  plain  statement  of  the  facts,  as 
I find  them  established  by  the  evidence  before  me. 

I am  of  the  opinion  that  this  case  should  be  decided  by  the 
consideration  which  led  to  the  judgment  in  the  recent  case  of 
Niagara  Grain  and  Feed  Co.  v.  Reno  (1916),  38  O.L.R.  159,  32 
D.L.R.  576.  The  representations  made  by  the  plaintiff  at  the 
time  of  the  sale  were  not  in  the  nature  of  a warranty,  but  rather  a 
condition;  and  for  a breach  thereof  the  defendant  could  reject 
within  a reasonable  time. 

In  the  circumstances  of  this  case,  I know  of  no  decided  authority 
which  permits  the  purchaser  of  a specific  article  to  accept  part  and 
reject  the  balance.  Mr.  Stafford  referred  me  to  a quotation  from 
Wyatt  Paine’s  Law  of  Simple  Contracts,  1914,  p.  213,  and  also  to 
an  extract  from  Chitty  on  Contracts,  15th  ed.,  p.  716,  which 
declare  the  right  of  a purchaser  to  accept  goods  which  are  in 
accordance  with  the  contract  and  reject  the  rest  or  to  reject  the 
whole.  The  examples  in  Chitty  refer  to  a sale  of  books,  and  I 
should  regard  that  as  easily  distinguishable  from  this  case,  as  in 
the  case  of  books  there  would  be  no  difficulty  in  separating  those 
up  to  standard. 

In  this  action,  the  defendant  has  accepted  and  submits  to  pay 
for  a third  of  the  hay  contracted  for,  which  he  admits  that  he 
knew  at  the  tin  e was  not  up  to  what  he  says  was  standard  quality, 
but  claims  the  right  to  throw  back  on  the  plaintiff’s  hands  the 
balance  of  the  hay,  which,  except  as  to  the  few  bales  he  (the 
defendant)  has  since  inspected,  he  is  unable  to  say  is  or  is  not  of 
inferior  quality. 

Apart  from  this,  I think  the  defendant’s  right  to  reject  must 
be  exercised  within  a reasonable  time.  The  Niagara  Grain  Com- 
pany case  seems  to  me  clear  authority  for  that.  If  the  rejections 
were  not  made  within  a reasonable  time,  the  time  might  be  pro- 
longed indefinitely;  and,  where  the  deal  was  in  the  nature  of  a 
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cash  transaction,  such  as  occurred  between  the  parties  to  this 
action,  it  would  not  be  fair  to  the  plaintiff  to  oblige  him  to  take 
back  the  rejected  hay  at  any  time  the  defendant  might  decide  to 
repent  of  his  bargain.  I find  that  the  defendant  did  not  exercise 
his  right  of  rejection  within  a reasonable  time.  He  offers  no 
excuse  for  the  delay,  other  than  that  he  was  busy  with  his  cattle 
business;  and,  so  far  as  this  contract  is  concerned,  that,  in  my 
opinion,  is  no  excuse  at  all. 

The  result,  in  my  judgment,  is,  that  the  position  taken  by  the 
defendant  is  no  defence  to  an  action  for  the  price  of  the  hay,  and 
that  his  only  remedy  is  by  an  action  for  damages,  or,  which  would 
have  served  the  same  purpose,  a counterclaim  in  this  action. 
The  defendant  having  offered  no  evidence  as  to  damage,  it  seems 
to  me  that  my  only  course  is  to  give  effect  to  the  plaintiff’s  claim 
and  leave  to  the  defendant  such  recourse  as  he  may  be  advised 
he  has  against  the  plaintiff  for  breach  of  his  contract.  If  it  is 
necessary,  and  I have  the  power,  that  leave  may  be  reserved  to 
him.  If,  on  review,  it  may  be  held  that  the  defence  in  this  action 
is  well-laid,  and  that  the  defendant  had  the  right  to  reject  the  42 
tons  of  hay  left  in  the  plaintiff’s  barn,  then  I find  that  before 
action  the  defendant  made  a sufficient  tender  (according  to  the 
contract  price)  to  the  plaintiff,  before  action,  of  $221.75,  which 
would  be  full  payment  for  46,346  pounds  of  hay  taken  out  and 
accepted  by  the  defendant,  which  sum  has  been  paid  into  Court. 

There  will  therefore  be  judgment  for  the  plaintiff  for  $640  and 
costs.  The  amount  paid  into  Court  by  the  defendant,  viz., 
$221.75,  will  be  paid  out  to  the  plaintiff  and  applied  on  account 
of  the  judgment. 

November  22,  1917.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Lennox,  and  Rose,  JJ. 

R.  J.  McLaughlin,  K.C.,  for  the  appellant.  The  property  in 
the  hay  did  not  pass  to  the  defendant  at  the  time  of  making  the 
bargain,  the  hay  not  being  of  the  kind  or  description  sold  to  the 
defendant.  The  contract  was  a sale  by  description  and  for  sever- 
able goods.  The  defendant  bought  only  what  answered  the 
description.  This  could  only  be  subsequently  ascertained,  and 
the  property  did  not  pass  until  then:  Moiling  and  Co.  v.  Dean 
and  Son  Limited  (1901),  18  Times  L.R.  217;  Lucy  v.  Mouflet 
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(1860),  5 H.  & N.  229;  Azemar  v.  Casella  (1867),  L.R.  2 C.P.  431. 
The  defendant  did  not  lose  his  right  to  reject  the  hay  on  account 
of  delay.  The  plaintiff  must  have  regarded  the  time  of  taking 
away  as  reasonable,  as  he  made  no  complaint.  The  goods  were 
not  specific  and  ascertained  ‘within  the  meaning  of  cases  such  as 
Gilmour  v.  Supple  (1858),  11  Moo.  P.C.  551.  The  intention-  of 
the  parties  governs  here,  and  the  learned  trial  Judge  erred  in 
finding  that  the  defendant  could  not  accept  a portion  of  the  hay 
and  reject  a portion.  The  principle  of  law  applicable  to  the 
sale  of  books,  wines,  and  other  goods  applies  here.  There  may 
be  both  a warranty  and  a condition  precedent:  Mody  v.  Gregson 
(1868),  L.R.  4 Ex.  49;  Chanter  v.  Hopkins  (1838),  4 M.  & W.  399; 
Hall  v.  Conder  (1857),  2 C.B.N.S.  22. 

R.  J.  Slattery,  for  the  plaintiff,  respondent.  The  property  in 
the  hay  passed  at  the  time  of  the  bargain:  Gilmour  v.  Supple, 
11  Moo.  P.C.  551.  Therefore,  this  is  a case  of  a warranty,  and 
not  of  a condition  precedent,  and  the  appeal  must  fail.  For  the 
very  reason  that  the  quality  of  the  goods  could  not  be  ascertained 
until  removal,  a warranty  was  required,  and  the  defendant’s 
remedy,  if  any,  is  for  breach  of  warranty:  London  Electric  Co.  v. 
Eckert  (1917),  40  O.L.R.  208.  Where  no  time  is  mentioned  for 
the  execution  of  the  contract,  it  must  be  executed  within  a reason- 
able time:  Attwood  v.  Emery  (1856),  1 C.B.N.S.  110;  Hydraulic 
Engineering  Co.  v.  McHaffie  (1878),  4 Q.B.D.  670.  The  delay  of 
three  months  was  unreasonable.  There  was  no  right  to  take 
part  and  reject  part.  The  contract  was  for  the  whole  of  the  hay. 

McLaughlin,  in  reply. 

January  11,  1918.  Meredith,  C.J.C.P.:— It  is  much  to  be 
regretted  that  this  case  was  not  wholly  dealt  with  at  the  trial, 
for,  if  it  had  been,  all  the  delay  and  expense  caused  by  the  contest 
over  the  question  whether  the  hay  in  question  was  sold  upon  a 
“condition”  or  upon  a warranty,  could,  and  should,  have  been 
saved:  whether  a “condition”  or  a warranty,  the  substantial 
result  would  have  been  as  six  in  the  one  case  is  to  half  a dozen  in 
the  other.  If  the  hay  in  question  were  musty,  and  so  of  no  value 
when  sold,  the  plaintiff  could  not  recover  anything  for  it  by 
reason  of  the  warranty;  a cross-action  or  counterclaim  was  not 
necessary  to  obtain  a mere  reduction  in  price;  and,  if  anything 
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more  were  needed,  a counterclaim  should  have  been  made:  the 
whole  matter  should  have  been  finally  dealt  with  in  the  one  action : 
there  can  be  no  reasonable  excuse  for  making  two  actions  out  of  it. 

But  the  case  was  not  so  dealt  with,  and  we  have  now  to  con- 
sider whether  the  hay  was,  as  it  is  commonly,  though  inaccurately 
in  this  case,  said,  sold  subject  to  a “condition”  or  only  upon  a 
warranty. 

The  learned  trial  Judge  found  as  a fact  that  the  property  in  the 
hay  passed  from  the  seller  to  the  buyer  at  the  time  of  the  sale; 
but  he  afterwards  treated  th£  sale  as  one  on  a “condition,”  which 
was  inconsistent,  because,  if  sold  on  a condition — I speak,  of 
course,  always  of  a condition  precedent — the  property  would  not 
pass  unless  and  until  the  condition  was  fulfilled.  If  the  property 
passed,  the  case  was  one  of  a warranty,  not  one  of  a “condition:” 
and,  if  a warranty,  the  main  ground  of  this  appeal  fails. 

As  the  hay  in  question  was  in  existence,  pressed  and  in  bales 
ready  for  sale  and  delivery,  when  the  sale  in  question  was  made, 
any  condition,  in  the  true  meaning  of  the  word,  was  improbable; 
a warranty  was  very  probable  because  of  the  impossibility,  prac- 
tically, of  having  an  inspection  of  the  quality  of  the  hay,  though 
the  kind  of  hay  might  have  been  seen  readily.  Conditions  are 
more  usual  in  regard  to  sales  of  things  not  yet  in  existence;  or 
things  which  are  not  present  and  cannot  be  seen. 

In  this  case  the  question  is  really  not  one  of  a conditional  sale ; 
but  is  really  whether  the  goods  delivered  are  the  goods  which  were 
bought:  that  is,  whether  the  hay  in  question  is  of  the  same  kind 
which  the  defendant  bought.  As  was  said  in  one  of  the  cases : 
a sale  of  pease  is  not  carried  out  by  a delivery  of  beans.  It  is  not 
a question  of  “condition;”  but  is:  whether  the  goods  delivered 
are  those  which  were  bought.  In  some  cases  the  real  question  is 
whether  a condition  has  been  performed : and  in  all  cases  it  seems 
to  be  the  fashion  now  to  call  the  question  one  of  a condition. 

I am  quite  in  accord  with  the  learned  trial  Judge  in  his  finding 
that  the  property  in  the  hay  passed  to  the  buyer  at  the  time  of 
the  sale. 

The  hay  was,  as  I have  said,  in  existence,  pressed  and  in  bales 
ready  for  sale,  and  all  in  the  seller’s  barn.  It  was  that  hay  and 
all  of  that  hay  that  the  parties  intended  should  be  bought  and  sold. 
It  was  capable  of  inspection  as  to  the  kind  of  hay,  which  could 
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be  readily  seen  without  opening  the  bales : as  to  its  quality,  that 
was  not  practically  possible : it  might  be  damp  inside,  a dampness 
which  might  in  time  make  it  worthless : a dampness  which  might 
have  generated  must;  as  to  quality,  ordinary  prudence  required 
a warranty : as  to  the  kind  of  hay,  that  was  not  so  much  needed : 
and,  as  to  the  kind  of  hay,  no  real  question  arises  in  this  case, 
because  the  defendant  accepted  it  in  that  respect,  and  complained 
only,  and  refused  to  take  more  only,  because  it  was  musty. 

So,  there  can  really  be  no  doubt  that  what  was  sold  was  that 
hay,  with  a warranty  as  to  quality:  not  so  much  of  that  hay  as 
should  prove  to  be  of  good  quality.  No  one  would  sell  on  any 
such  terms,  which  would  require  both  parties  to  be  present  and 
contend  as  to  what  was  and  what  was  not  of  good  quality;  and 
leave  it  in  doubt  what  was  and  what  was  not  sold  until  each  bale 
was  opened,  and  after  that  if  the  parties  could  not  agree  upon 
what  was  and  what  was  not  good:  see  London  Electric  Co.  v. 
Eckert,  40  O.L.R.  208.  The  convenience,  indeed  the  need,  of  the 
thing  is  against  any  condition,  is  altogether  in  favour  of  the  prop- 
erty in  the  goods  passing  with  a warranty  as  to  quality.  In  the 
first  text-book  that  comes  to  my  hand — Blackburn’s  Contract  of 
Sale,  3rd  ed.,  p.  541 — the  rule  as  to  condition  or  warranty  is  thus 
stated:  “Where  the  goods  are  ear-marked  at  the  time  of  the  con- 
tract, the  stipulation  as  to  quality  is  not  a condition  precedent 
. . . but  a warranty  merely,  for  the  breach  of  which  the  buyer 

may  obtain  damages;”  and,  I may  add,  may  obtain  them  by  way 
of  reduction  of  the  price  he  is  to  pay  for  the  goods. 

That  being  so,  the  appeal  fails;  and  the  only  question  is:  what 
disposition  of  the  case  should  be  made  now:  whether  the  trial 
should  be  reopened  so  that  the  whole  matter  may  be  dealt  with, 
as  it  should  have  been,  in  the  one  case,  or  the  defendant  left  to 
bring  a new  action  upon  the  warranty.  I am  inclined  to  the 
former  course,  but  some  of  my  brothers  prefer  the  latter;  and,  as 
no  judgment  can  be  pronounced  without  a reargument,  according 
to  the  ordinary  practice  of  this  Divisional  Court,  on  an  equal 
division  of  the  Judges  in  unappealable  cases,  and  as  really  it 
means  only  some  more  expense,  I agree  to  that  disposition  of  the 
appeal  rather  than  cause  the  unsatisfactory  alternative. 

Another  point  of  importance  was  raised  and  much  discussed 
upon  this  appeal,  in  regard  to  which  I should  add  a few  words, 
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although  it  does  not  arise  if,  as  I think,  the  case  is  one  of  a war- 
ranty. That  point  was : whether,  the  defendant  having  accepted, 
and  sold,  a number  of  these  bales  of  hay,  he  could  then  reject  the 
rest  because  of  breach  of  “condition.”  I should  have  thought 
not:  that,  in  the  circumstances  of  this  case,  he  could  then  treat 
the  undertaking  of  the  seller  as  a warranty  only. 

The  case  of  Moiling  and  Co.  v.  Dean  and  Son  Limited,  18 
Times  L.R.  217,  was  relied  upon  as  being  opposed  to  that  view. 
The  case  is  not  fully  reported;  and  the  question  here  involved 
may  not  have  been  considered.  The  case  was  one  in  which  it 
was  found  that  the  purchasers  had  the  right  of  inspection,  and 
of  rejection  of  goods  not  made  according  to  contract.  On  the 
subject  of  rejection  of  a part  only,  the  learned  Judge  who  delivered 
the  judgment  of  a Divisional  Court  is  reported  to  have  said: 
“In  a contract  of  the  nature  of  the  one  in  question,  where  every 
one  of  the  articles  had  to  be  up  to  standard,  the  purchaser  was 
entitled  to  keep  some  and  reject  others,  and  thereby  reduce  the 
damages  to  be  paid  by  the  vendor  in  respect  of  the  breach  of  con- 
tract:” the  Court  treating,  I suppose,  the  contract  as  severable. 

The  law  of  England  and  Ireland  upon  the  subject  is  thus  ex- 
pressed in  the  Sale  of  Goods  Act,  1893,  sec.  11  (1.)  (c.j:  “Where 
a contract  of  sale  is  not  severable,  and  the  buyer  has  accepted  the 
goods,  or  part  thereof,  or  where  the  contract  is  for  specific  goods, 
the  property  in  which  has  passed  to  the  buyer,  the  breach  of  any 
condition  to  be  fulfilled  by  the  seller  can  only  be  treated  as  a 
breach  of  warranty,  and  not  as  a ground  for  rejecting  the  goods 
and  treating  the  contract  as  repudiated,  unless  there  be  a term  of 
the  contract,  express  or  implied,  to  that  effect.” 

It  was  not  at  any  stage  of  this  case  contended  that  the  property 
in  the  hay  did  not  pass  because  it  had  not  been  weighed.  Nor 
could  it  have  been  so  well  contended.  There  was  no  obligation  on 
the  seller  to  weigh  the  hay.  Its  weight  was  pretty  well  known  by 
the  number  of  bales,  the  average  weight  of  which  was  known  to 
the  parties  when  the  contract  was  made.  There  was  no  mention 
or  thought  of  weighing  when  the  purchaser  took  the  bales  which 
he  carried  away  and  sold. 

The  appeal  is  dismissed. 
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562 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1918 

Armand 

V. 

Noonan. 
Riddell,  J. 


[VOL. 


rest  of  his  stuff  on  the  farm,  he  went  to- reside  in  a neighbouring 
village,  leaving  the  hay,  pressed  and  baled,  lying  in  his  barn. 
The  defendant  made  him  an  offer  of  $10  a ton  for  it,  the  defendant 
to  draw  it  away;  the  offer  was  accepted  and  the  defendant  paid 
$10  on  the  bargain.  This  was  a few  days  after  the  20th  December, 
1916.  The  plaintiff  suggested  that  the  defendant  should  draw 
the  hay  away  between  Christmas  and  New  Year’s;  the  defendant 
agreed  to  draw  it  “as  soon  as  possible;”  and  this  was  acceded  to. 

The  learned  trial  Judge  says  “it  was  to  be  paid  for  when  taken 
away  by  the  defendant.”  I do  not  find  that  in  the  evidence. 
The  defendant  says: — - 

“Q.  256.  Was  there  anything  said  that  day”  (i.e.,  the  day 
of  the  acceptance  of  the  defendant’s  offer)  “as  to  when  he  was  to 
be  paid?  A.  There  was  nothing  at  all  said.” 

The  plaintiff  is  silent  as  to  the  time  of  payment.  We  must, 
therefore,  I think,  take  it  that  no  time  for  payment  was  men- 
tioned. 

Early  in  January,  the  plaintiff  asked  the  defendant  if  he  had 
started  to  take  the  hay  away;  he  said  he  had  not,  and  the  plaintiff 
asked  him  to  remove  it,  and  send  a cheque  for  $300  on  account. 
The  defendant  replied  that  he  would  remove  the  hay  soon,  or  as 
soon  as  he  could,  and  wrould  pay  the  whole  amount  then.  Appar- 
ently the  plaintiff  demanded  again,  for  the  defendant  says: — 

“Q.  264.  I think  I saw  him  in  Arnprior  again,  and  he  told  me 
he  wanted  the  money — I put  him  off.  I said  I had  not  the  money 
to  pay,  but  would  give  it  to  him  when  I drew  the  hay.” 

The  defendant  began  to  draw  on  the  14th  March,  and  drew 
some  23  tons  and  some  hundreds  not  “good  No.  1 timothy  hay,” 
as  he  knew — then  a bale  broke,  and  was  found  to  be  musty  in  the 
centre : he  thereupon  examined  some  20  more  bales,  musty  on  the 
outside,  but  did  not  open  them.  He  “quit,”  and,  calling  up  the 
plaintiff  by  telephone,  told  him  that  he  had  struck  musty  hay, 
offered  to  cull  out  the  hay  he  thought  would  answer  his  contract, 
and  pay  for  what  he  took.  The  plaintiff  refused  to  come  over  and 
discuss  the  matter,  taking  the  position  that  the  hay  was  the 
defendant’s. 

The  defendant  then  wrote  the  plaintiff  on  the  14th  March: 
“Just  a line  to  let  you  know  I have  stopped  drawing  your  hay,  as 
it  is  not  in  shape  for  me  to  handle,  as  there  is  too  much  of  it  musty, 
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so  I will  send  you  a cheque  by  next  mail  for  the  amount  I have  out.” 
He  drew  no  more,  but  left  some  42  tons  in  the  barn,  about  600 
bales  or  a little  more — this  still  remains  in  the  barn. 

On  the  19th  March,  the  defendant  sent  to  the  plaintiff  an 
account  of  the  amount  of  hay  drawn  away  by  him,  46,346  lbs., 
and  a statement  shewing  $221.72  still  due,  concluding  by  saying, 
“hope  you  will  be  satisfied.”  He  also  orally  made  an  offer  to  pay 
this  sum  (no  real  tender  was  made) , but  the  plaintiff  refused  to 
accept  unless  the  price  for  the  whole  should  be  paid. 

An  action  was  brought  in  the  County  Court  of  the  County  of 
Lanark  for  $640,  the  balance  of  the  price  for  65  tons,  less  $10 
paid;  the  defendant  paid  into  Court  the  sum  of  $221.72,  and 
defended  for  the  balance;  the  learned  County  Court  Judge  gave 
judgment  for  $640,  but  reserved  leave  to  the  defendant  to  sue 
for  damages  for  breach  of  contract — this  was  because  there  was 
no  counterclaim  pleaded  in  the  present  action,  and  no  evidence 
had  been  given  as  to  damage.  The  defendant  now  appeals. 

The  learned  County  Court  Judge  held  that  the  property  in  the 
hay  passed  to  the  defendant  on  the  bargain  being  made;  this  is 
the  first  finding  upon  which  an  attack  is  m&de. 

I do  not  see  how  there  can  be  the  slightest  doubt  of  this — the 
Privy  Council,  in  the  Canadian  case  of  Gilmour  v.  Supple , 11  Moo. 
P.C.  551,  566,  say:  “By  the  law  of  England,  by  a contract  for  the 
sale  of  specific  ascertained  goods,  the  property  immediately  vests 
in  the  buyer,  and  a right  to  the  price  in  the  seller,  unless  it  can  be 
shewn  that  such  was  not  the  intention  of  the  parties.”  The  goods 
here  were  known,  both  by  description  and  situs;  and,  unless  there 
is  more  in  the  case,  the  result  is  clearly  adverse  to  the  defendant. 

The  defendant  contends,  however,  that  the  hay  was  described 
to  him  as  “No.  1 timothy,”  and  that  it  was  not  “No.  1 timothy.” 
What  might  be  the  result,  had  this  contention  been  established 
by  the  evidence,  we  need  not  consider — the  learned  County  Court 
Judge  has  found,  on  evidence  amply  justifying  the  finding,  that 
“the  bargain  was  that  it  was  a sale  and  purchase  of  65  tons  of 
pressed  hay  which  consisted  of  good  timothy  except  2 or  3 
tons  of  clover” — “there  was  no  condition  of  grading  in  the  plain- 
tiff’s representation.”  Unless  there  was  must  present  in  the  hay, 
it  cannot,  on  the  evidence,  be  successfully  contended  that  the 
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goods  did  not  answer  the  description.  As  to  the  must,  the  only 
evidence  we  have  of  its  presence  was  nearly  three  months  after 
the  contract — there  is  nothing  to  indicate  its  presence  at  the  time 
of  the  contract.  Indeed  it  may  well  be  that  the  must  was  wholly 
absent  at  the  time  the  defendant  should  have  removed  the  hay. 

Where  no  time  is  mentioned,  the  law  implies  that  the  contract 
is  to  be  executed  within  a reasonable  time — and  the  stipulation 
that  the  hay  was  to  be  removed  “as  soon  as  possible,”  or  the  like, 
means  much  the  same — as  soon  as  one  reasonably  can,  having  re- 
gard to  all  the  circumstances:  Attwood  v.  Emery,  1 C.B.N.S. 
110;  Hydraulic  Engineering  Co . v.  McHaffie,  4 Q.B.D.  670,  es- 
pecially pp.  676,  677;  Tennant  v.  Bell  (1846),  9 Q.B.  684;  Staun- 
ton v.  Wood  (1851),  16  Q.B.  638;  Duncan  v.  Topham  (1849), 
8 C.B.  225. 

The  property  then  passed  on  the  making  of  the  contract,  and 
the  authorities  cited,  which  deal  with  another  kind  of  case,  have 
no  application.  The  hay  became  the  property  of  the  defendant, 
and  the  plaintiff  became  entitled  to  the  price  of  it.  All  question 
of  the  right  to  take  part  and  reject  part  disappears. 

On  the  evidence,  I can  find  no  case  for  diminution  in  the  price, 
under  the  rule  in  Gilmour  v.  Supple  and  similar  cases:  but  the 
learned  County  Court  Judge  has  amply  protected  the  defendant 
if  he  has  such  a case. 

I would  dismiss  the  appeal  with  costs. 

Rose,  J.,  agreed  with  Riddell,  J. 

Lennox,  J.  (dissenting) : — The  facts  are  not  complicated,  and 
the  learned  trial  Judge  has  stated  his  reasons  with  singular  clear- 
ness. I quite  agree  with  him  that  if  the  plaintiff  in  selling  the  hay 
described  it  as  “No.  1 good  timothy,”  the  expression  was  not 
used,  and  was  not  understood  by  the  defendant,  in  a technical  or 
scientific  sense;  nor  as  that  term  is  used  in  the  larger  markets  in 
grading  hay. 

The  agreement  was,  that  the  plaintiff  would  sell  and  deliver 
to  the  defendant,  at  the  plaintiff’s  barn,  about  65  tons  of  hay  at 
$10  a ton,  to  be  paid  for  at  this  rate  as  it  was  taken  away;  that 
the  defendant  would  accept  delivery  and  take  it  away  as  soon  as 
he  could;  and  that  all  of  the  hay,  with  the  exception  of  about 
3 tons,  was  clean  timothy,  in  good  condition. 
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The  decision  of  this  appeal  turns  upon  the  somewhat  narrow 
and  difficult  point  so  frequently  presented  in  deciding  agreements 
of  this  character,  namely:  Did  the  property,  by  force  of  the  bar- 
gain, immediately  vest  in  the  defendant,  leaving  him  to  the 
remedy  of  damages  only  for  breach  of  contract  if  the  hay  turned 
out  not  to  answer  to  the  description,  or  did  the  hay  remain  the 
property  of  the  plaintiff  until  it  passed  into  the  possession  of  the 
defendant,  entitling  him  to  refuse  to  accept,  if  all  or  some  of  it 
turned  out  not  to  be  of  the  character  described  by  the  plaintiff? 

It  was  a sale,  rather  it  was  an  agreement  for  sale,  by  descrip- 
tion; and,  if  the  question  were  res  Integra,  I would  have  no  hesita- 
tion in  saying  that,  the  plaintiff  undertaking  to  furnish  about  65 
tons  of  good,  clean,  marketable  timothy  hay,  was  bound  to  furnish 
about  that  quantity  of  the  quality  specified,  and  liable  to  dam- 
ages, if  damages  were  sustained  and  insisted  upon,  if  he  made  default ; 
that  the  defendant,  having  taken  a part  of  the  hay,  in  good  faith  and 
in  the  ordinary  way  of  handling  such  goods,  and  disposed  of  it 
beyond  recall,  had  the  right  to  refuse  acceptance  of  hay  of  another 
description;  that,  the  plaintiff  having  refused  to  allow  the  balance 
to  be  culled,  the  defendant  was  justified  in  doing  what  he  did; 
and  that,  in  tendering  and  paying  into  Court  for  what  he  got  at 
the  agreed  price,  the  defendant  did  all  and  possibly  more  than  all 
he  was  bound  to  do.  But,  although,  as  said  by  Greene,  C.J.,  in 
1 R.I.  356,  “The  law  is  progressive  and  expansive,  adapting  itself 
to  the  new  relations  and  interests  which  are  constantly  springing 
up  in  the  progress  of  society/ ’ yet  as  “this  progress  must  be  by 
analogy  to  what  is  already  settled”  (title-page  of  Corpus  Juris), 
I have  to  keep  in  mind  and  weigh  the  accumulated,  and  not  always 
reconcilable,  decisions  upon  agreements  with  a warranty,  sales 
upon  condition,  sales  of  specific  goods,  severable  agreements,  etc., 
so  easy  to  talk  about  and  so  difficult  to  apply.  Nevertheless  each 
case  must  be  decided  upon  its  own  facts.  The  facts  in  this  case 
are  hardly  in  dispute.  A clear  apprehension  of  the  agreement  is 
the  first  thing.  The  plaintiff  said: — 

“Mr.  Noonan  met  me  in  Arnprior  on  the  20th  December  last, 
and  asked  me  if  I had  my  hay  sold.  I said  'no/  and  he  made  me 
an  offer  of  $10  a ton  for  it — for  my  hay  in  the  barn — and  he  would 
draw  it.  I didn’t  accept  his  offer  that  day;  I told  him  I would  let 
him  know  in  a few  days  whether  I would  accept  his  offer  or  not. 
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So  I went  over  to  Pakenham  on  the  train  a few  days  after,  and  met 
Mr.  Noonan  there,  and  talked  the  matter  over  and  I decided  to 
accept  his  offer.  He  gave  me  $10  on  the  hay  at  that  time,  and  I 
suggested  that  he  draw  the  hay  between  Christmas  and  New 
Year’s,  or  at  the  first  good  sleighing,  and  he  says,  ‘I  will  draw  it 
as  soon  as  I can  get  it.’  . . . He  asked  me  if  it  was  good  hay. 

I told  him  it  was  good  timothy  hay  with  the  exception  of  2 or 
3 tons,  or  probably  more,  of  clover-hay.  That  was  mentioned 
in  Pakenham  anyway.  When  we  closed  the  deal  in  Pakenham, 
I told  him  it  was  clover-hay,  and,  if  it  did  not  suit  him,  he  could 
feed  it  to  his  cattle.”  (According  to  the  evidence  on  both  sides, 
in  this  sentence  he  is  referring  only  to  the  “ 2 or  3 tons.”) 

“ Q.  At  the  time  in  Arnprior  was  there  anything  else  said  about 
that  hay?  A.  Not  that  I mind  of,  not  until  we  closed  the  deal  in 
Pakenham,  just  before  train-time. 

“Q.  What  was  said,  if  anything,  in  Pakenham  in  the  first  con- 
versation about  quality — was  there  anything  said?  A.  He  asked 
me  if  the  hay  was  dry.  I said  it  was  all  pressed  hay  and  it  was 
dry  with  the  exception  of  two  loads.  We  were  drawing  it  to  the 
barn,  it  was  raining  a little  while,  and  then  it  came  on  heavier,  and 
we  had  to  stop  working.  That  was  all  that  got  wet.  The  last 
two  loads,  probably  nearly  two  tons;  it  got  a little  rain  moving  it 
to  the  barn  after  being  pressed.” 

This  was  not  quite  true,  and  The  difference  is  important.  It 
was  raining  while  it  was  being  baled;  and  rain  on  closely  baled 
bundles,  while  they  are  carried  for  a few  rods,  and  wet  hay  bound 
up  into  bundles,  are  not  the  same  thing. 

“ Q.  And  you  sold  that  hay  in  December  to  Noonan?  A.  20th 
of  December,  I think  was  the  date. 

“Q.  What  kind  of  barn  was  it — does  it  leak?  A.  No. 

“Q.  Was  it  a good  barn  for  hay?  A.  Yes. 

“Q.  What  happened  after  you  sold  the  hay  to  Noonan? 
Did  he  take  the  hay  away?  A.  No,  he  did  not.  I said,  ‘You 
will  commence  after  the  New  Year  and  draw  the  hay;’  and  he 
says : ‘ I will  draw  it  just  as  soon  as  I can  get  at  it.’  I expected  to 
have  got  my  money  for  the  hay  then  or  in  a very  short  time.” 
The  plaintiff  kept  the  hay  under  lock  and  key.  The  barn  was 
some  six  miles  from  Arnprior,  where  the  agreement  was  made. 
The  defendant  did  not  see  the  hay  until  he  began  to  remove  it. 
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He  could  not  judge  of  its  character  except  as  he  removed  it  from 
the  mow  and  loaded  it.  The  plaintiff  admitted  that  it  would  be 
“an  awful  job”  even  to  count  the  bales  left  after  the  defendant 
had  removed  23  tons.  And  even  for  the  trial  the  plaintiff  only 
examined  a few  bundles  closely,  and  looked  at  what  was  visible. 
It  was  impossible  to  examine  it  closely,  as  it  was  piled  in  the  mows. 
Nothing  appears  to  have  been  said  by  either  party,  and  nothing 
was  done,  after  the  beginning  of  January  until  the  defendant  began 
to  draw  the  hay  in  March;  and,  although  none  of  it  was  quite 
up  to  the  description,  the  first  23  tons  were  marketable  and  fairly 
good.  Then  it  was  found  to  be  musty.  As  to  this  the  plaintiff 
says  :■ — 

“Q.  Did  he  give  you  any  reason  why  he  did  not  remove  it  all? 
A.  After  he  moved  that  portion  of  it  that  he  took  away,  he  called 
me  up  on  the  ’phone  one  night  and  said  he  had  struck  some  musty 
hay  and  wanted  me  to  come  and  see  it.  I told  him  I could  not 
go  to  see  it.  I said  the  hay  was  not  mine;  I would  take  nothing 
to  do  with  it;  but  I told  him,  if  he  had  moved  it  in  time,  it  was  all 
right  when  I sold  it  to  him.” 

The  defendant  offered  to  take  what  was  good — and,  debate  it 
as  you  will,  that  is  all  he  agreed  to  buy;  but  the  plaintiff  would 
not  consent  to  this,  insisted  that  he  must  take  all,  and  refused 
even  to  look  at  it.  The  defendant  tendered  payment  at  the  rate 
of  $10  a ton  for  what  was  taken,  as  the  Judge  finds.  This  was 
refused,  and  he  paid  the  money  into  Court. 

That  the  hay  was  not  of  the  class  or  character  described,  as 
well  as  being  of  a poor  quality,  and  in  bad  condition,  is  not  open 
to  question.  Nothing,  as  I said,  turns  on  whether  the  hay  was 
described  as  a “No.  1 timothy”  or  only  as  “good  timothy.” 
Timothy  is  the  best  hay  in  the  market,  and  the  experts  agree  that 
good  timothy  properly  saved  is  “number  1 .”  They  are  convertible 
terms.  The  hay  did  not  deteriorate  owing  to  any  condition  arising 
after  the  bargain.  There  is  no  suggestion  that  it  did,  and  there  is 
abundant  and  uncontradicted  evidence  that  its  condition  in 
March  was  owing  to  its  character  when  harvested,  want  of  care 
in  harvesting,  and  rain  during  the  baling,  and  the  internally  wet 
bales  being  piled  deep  in  the  mow. 

There  can  be  no  doubt  about  it  being  musty.  The  plaintiff’s 
counsel  found  it  advisable  not  to  call  some  of  the  witnesses  selected 
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by  the  plaintiff  to  examine  it,  and  after  his  own  inspection  of  it 
appeared  to  have  no  great  confidence  in  it  himself.  On  cross- 
examination  the  plaintiff  said: — ■ 

“ Q.  According  to  your  judgment,  was  all  the  timothy  hay  that 
was  in  the  barn,  good  hay?  A.  It  looked  good. 

“Q.  Can’t  you  form  any  judgment  about  it?  A.  It  was  in 
good  shape. 

“Q.  Was  it  good  hay?  A.  It  looked  to  be  good  hay — good 
colour. 

“Q.  That  is  as  far  as  you  can  go?  A.  Yes.” 

It  may  be  that  other  considerations  might  arise  if  the  con- 
dition of  the  hay  in  March  was  owing  to  leakages  or  something 
of  that  kind  subsequent  to  the  agreement.  I do  not  say  or  think  that 
this  would  alter  the  situation;  but,  at  all  events,  it  was  not  owing 
to  conditions  subsequent,  as  the  expert  evidence  shews,  nor  as 
shewn  by  the  plaintiff’s  own  evidence,  already  quoted,  and  these 
answers  upon  cross-examination: — 

“ Q.  If  the  hay  were  in  good  condition  on  the  20th  of  December, 
and  was  in  a dry  barn,  what  would  take  place  between  the  20th  of 
December  and  March  that  would  injure  it?  A.  I don’t  know. 

“Q.  Is  there  anything  you  know  of  that  would  take  place  to 
injure  the  hay?  A.  Nothing  that  I know  of. 

“ Q.  So  it  is  a fair  inference,  then,  that  the  hay  was  the  same  in 
March  as  when  you  sold  it  to  him  on  December  the  20th? 

“ (Counsel  objects.)  ” 

The  evidence  of  the  hay-packers — so  materially  different  from 
the  statement  of  the  plaintiff  to  the  defendant — perhaps  explains 
the  condition  of  the  hay  when  they  got  down  into  the’  mow;  and,  if 
the  plaintiff  had  accepted  the  defendant’s  very  reasonable  offer, 
they  might  have  come  to  a lot  of  good  hay  in  sorting  it  out;  and 
the  loss,  if  any  loss  there  was,  would  not  have  fallen  very  heavily 
upon  any  one. 

The  parties  agree  in  saying  that  no  time  was  mentioned  for 
payment,  and  in  such  case  the  plaintiff  was  entitled  to  payment 
for  each  load  of  hay  as  it  was  taken,  if  he  was  not,  indeed,  entitled 
to  full  payment  before  delivery  of  any  of  the  hay.  This  was  the 
plaintiff’s  right  as  a matter  of  law,  and  this  whether  the  property 
in  the  hay  had  passed  or  not — in  the  absence  of  an  actual  agree- 
ment to  the  contrary  such  as  credit  terms  or  the  like  or  an  estab- 
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lished  course  of  dealing  from  which  a contrary  intention  should 
be  inferred. 

This  is  in  accord  with  the  English  Sale  of  Goods  Act,  1893, 
sec.  41  (1.)  (a.):  “ Where  the  goods  have  been  sold  without  any 
stipulation  as  to  credit.”  And  the  same  was  the  rule  at  common 
law:  Miles  v.  Gorton  (1834),  2 C.  & M.  504,  at  p.  511,  per  Bayley, 
B.  The  statute  is  a crystallisation  of  the  common  law  as  to  many 
of  its  provisions,  and  it  is  to  be  noted  that  the  common  law  pre- 
sumption that  the  property  does  not  pass,  where  the  goods  are 
sold  by  description,  until  they  are  examined  and  accepted,  is 
recognised  by  the  statute,  and  the  description  is  a condition: 
Varley  v.  Whipp,  [1900]  1 Q.B.  513. 

It  may  be  that  in  many  cases  possession  in  itself,  therefore, 
determines  nothing  as  a matter  of  law,  but  is  important  and  signifi- 
cant in  determining  the  fact  as  to  the  intention  of  the  parties. 
That  the  plaintiff  did  not  exercise  this  right  does  not  change  the 
character  of  the  contract,  nor  did  anything  happen  that  would 
amount  to  a waiver  as  to  the  hay  remaining  in  the  barn.  Again, 
the  somewhat  loose  agreement  as  to  the  time  the  hay  was  to  be 
taken  away  presents  no  difficulty.  A good  deal  of  latitude  was 
allowed  to  the  defendant,  but  the  plaintiff  could  protect  himself 
by  a notice;  and  he  regarded  the  time  taken  as  reasonable,  for  he 
made  no  complaint.  The  plaintiff  was  not  quite  frank  when  he 
asked  the  defendant,  in  January,  if  he  had  taken  the  hay.  He 
knew  he  had  not,  for  he  knew  the  hay  was  locked  in  the  barn,  and 
that  the  key  was  in  his  pocket.  He  knew,  too,  that  the  weight 
had  to  be  ascertained — that  nothing  had  been  said  as  to  how  this 
was  to  be  done — and  he  would  be  presumed  to  know  that  the  con- 
currence of  both  parties  was  necessary  to  effect  this  operation. 
When  a party  agrees  to  do  an  act  as  soon  as  he  can  or  when  he  is 
able,  it  is  for  the  plaintiff  to  establish  ability  as  a matter  of  fact. 
The  character  of  the  evidence  depends  upon  the  circumstances : Re 
Ross  (1881),  29  Gr.  385;  Sylvester  v.  Murray  (1895),  26  O.R.  599, 
765;  and,  if  the  plaintiff  was  dissatisfied,  of  which  there  is  no 
evidence,  he  was  bound  to  give  notice:  Daily  v.  Stevenson  (1839), 
5 O.S.  737. 

I recognise  and  concur  in  the  view  so  frequently  stated  that  it 
must  be  an  extraordinary  case  in  which  an  appellate  Court  will 
feel  itself  justified  in  reversing  the  findings  of  the  trial  Judge  based 
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upon  the  relative  value  of  conflicting  verbal  testimony.  In  this 
case,  as  I have  said,  there  is  practical  agreement  as  to  the  expressed 
terms  of  the  bargain;  and  in  this,  as  in  all  cases,  it  is  right  that  I 
should  form  and  express  an  opinion  as  to  the  proper  inferences  to 
be  drawn  from,  undisputed  facts  and  the  resulting  consequences  to 
the  parties  as  a conclusion  of  law.  I have  not  found  it  necessary, 
however,  to  draw  any  inferences  in  conflict  with  the  findings  of  the 
trial  Judge,  so  far  as  I know. 

Considering  this  case,  then,  upon  its  own  facts,  without,  for  the 
moment,  endeavouring  to  fit  or  shape  them  to  the  law  as  declared 
by  other  Judges,  as  applied  to  other  facts,  and  for  the  moment 
leaving  out  of  sight  all  the  niceties,  subtleties,  and  perplexities 
pertaining  to  sales  of  specific  goods  and  the  like,  and  whether  it 
was  or  was  not  intended  that  the  property  in  the  subject  of  the 
agreement  should  pass  by  force  of  the  agreement  on  the  20th 
December — for  the  intention  of  the  parties  is  the  determining 
factor  upon  this  question — I am  of  opinion  that  the  contract  the 
defendant  entered  into  and  the  only  obligation  he  assumed  (leav- 
ing out  the  question  of  a few  tons  of  clover)  was  to  accept,  pay  for, 
and  take  away  such  bales  of  hay,  then  stored  in  the  plaintiff’s 
barn,  not  exceeding  in  all  about  65  tons,  as  upon  loading  and 
examination  were  found  reasonably  to  answer  the  description  given 
by  the  plaintiff,  and  understood  by  both  parties  as  the  basis  and 
condition  of  the  bargain.  That  there  may  yet  be  hay  there  of  the 
character  described  by  the  plaintiff  matters  not,  for  the  plaintiff 
repudiated  the  right  of  selection.  Of  course  the  subject  of  the 
agreement  was  identified — it  was  hay  in  the  plaintiff’s  barn  the 
parties  were  talking  about — but  the  plaintiff,  honestly  or  dishonest- 
ly, by  his  description  of  it,  worded  and  limited  the  contract ; and  the 
bargain  was  for  3 tons  of  clover,  and,  except  as  to  this,  for  good, 
clean,  merchantable  timothy,  well  garnered  and  properly  baled, 
housed,  and  cared  for.  It  was  located  and  defined,  and  in  this 
sense  “ specific,”  but  to  speak  of  it  as  “ specific  and  ascertained” 
within  the  meaning  of  decided  cases,  in  my  opinion,  which  I 
express  with  unfeigned  respect,  would  be  to  push  the  sometimes 
salutary  principle  upon  which  the  Courts  have  determined  the 
ownership  of  ascertained  goods  quite  too  far.  How  does  this  case 
differ  in  principle  from  a sale  of  bullocks  or  hogs  or  apples  or  pota- 
toes? The  dealer  wants  all  he  can  get  of  a specified  class  and 
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quality.  The  farmer  wants  to  sell  all  he  has  produced.  They  meet 
in  a neighbouring  market-town,  and  the  farmer,  describing  what 
he  professes  to  have,  says,  “ I have  so  many  or  so  much;”  and  they 
are  in  agreement  as  to  a price  per  head,  or  per  barrel,  or  per  bag. 
He  says,  “I  have  20  first  class  Durham  steers  fitted  and  ready  for 
slaughter,”  or  “50  well-fatted  Tamworth  pigs;”  or  “100  barrels 
of  A1  sound  handpicked  greenings;”  or  “1,000  bags  of  first  class, 
sound  early  Rose  potatoes;”  and  the  dealer  says,  “I  will  take  the 
cattle  or  the  hogs  at  so  much  per  head,”  or  “the  apples  at  so  much 
a barrel,”  or  “the  potatoes  at  so  much  a bag.”  Granted  in  each 
case  that  the  goods  are  upon  the  seller’s  farm,  and  the  parties  are 
speaking  of  the  same  herd  or  the  growth  of  the  same  orchard  or 
the  same  potato-patch,  it  is  specific  in  that  sense  if  you  like.  Well, 
if  it  turns  out  that  the  farmer  can  produce  only  10  Durhams  or  30 
Tamworths,  and  the  rest  are  lean  and  runty  and  of  another  breed, 
or  half  the  apples  are  windfalls,  or  half  the  potatoes  offered  are  of 
an  unknown  or  mixed  variety,  has  the  property  passed  in  the 
runts  or  the  windfalls  or  the  mixture,  as  well  as  in  what  answered 
the  description  upon  which  the  agreement  was  based,  and  must 
the  dealer  who  has  shipped  a part  upon  the  faith  of  the  vendor’s 
word,  and  before  it  was  possible  to  detect  the  misrepresentation, 
innocent  or  otherwise,  accept  and  pay  for  what  was  never  spoken 
of  and  what  he  never  would  have  bargained  for,  and  whistle  for 
damages?  I can  see  no  distinction  in  principle  between  the 
cases  I have  put  and  the  case  at  Bar.  This  is  in  a way  what 
occurred  to  me  during  the  argument,  but  it  is  to  no  purpose  if  my 
argument  is  faulty,  as  it  may  be,  and  it  is  inconsequential  if  in 
conflict  with  the  law  as  declared  by  relevant  decisions  binding 
upon  this  Court.  I am  of  opinion,  as  an  inference  of  fact  based 
in  the  main  upon  the  plaintiff’s  evidence  and  conduct  in  holding 
the  key  and  looking  for  his  money,  amongst  other  things,  that  it 
was  not  intended  that  the  property  should  pass  by  the  making  of 
the  bargain.  I am  of  opinion,  too,  that  something  remained  to  be 
done  by  the  plaintiff,  and  that  from  the  nature  of  the  transaction 
there  could  be  no  change  of  property  in  the  hay  remaining  in  the 
barn  until  the  defendant  had  an  opportunity  to  test  the  goods  by 
the  description,  or  until  both  parties  concurred  in  ascertaining  the 
quantity,  or  had  unequivocally  assented  to  it.  The  existence  of  a 
warranty,  if  it  could  be  said  there  was  a warranty,  is  not  incon- 
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sistent  with  the  existence  of  a condition  as  well.  As  pointed  out 
in  Mody  v.  Greg  son,  L.R.  4 Ex.  49,  in  addition  to  the  condition  that 
the  goods  shall  answer  to  the  description,  there  may  be  a warranty 
that  they  are  merchantable  etc. 

If  the  vendor,  in  addition  to  describing  the  goods  by  their 
generic  name,  further  describes  them  in  terms  calculated  to 
enhance  their  value  or  affect  the  purchaser,  or  specifically  describes 
their  quality,  this  becomes  an  essential  part  of  the  contract — in 
other  words,  a condition:  Pollock  on  Contracts,  8th  ed.,  p.  562. 
In  such  case  the  purchaser  is  not  compelled  to  accept  goods  not 
answering  the  description:  Chanter  v.  Hopkins,  4 M.  & W.  399, 
at  p.  404;  Azemar  v.  Casella,  L.R.  2 C.P.  431. 

Whether  a particular  affirmation  as  to  the  quality  of  a specific 
thing  sold  be  only  a warranty,  or  the  sale  be  “conditional,  and  to 
be  null  if  the  affirmation  is  incorrect,”  is  a question  of  fact  to  be 
determined  by  the  circumstances  of  each  case:  Pollock,  op.  cil., 
p.  514.  And  “a  party  is  not  bound  to  accept  and  pay  for  chattels, 
unless  they  are  really  such  as  the  vendor  professed  to  sell,  and  the 
vendee  intended  to  buy:”  Hall  v.  Conder,  2 C.B.N.S.  22,  at  p.  41, 
109  R.R.  590. 

“The  parties  may  indicate  an  intention'by  their  agreement,  to 
make  any  condition,  precedent  to  the  vesting  of  the  property,  and 
if  they  do  so  their  intention  is  fulfilled  . . . And,  as  is  said  in 

Comyn’s  Digest,  Condition  (B.  13),  ‘if  a personal  thing  be  granted 
on  a condition  precedent,  the  property  does  not  vest  till  the  con- 
dition performed.’  And  so  also  in  sales  by  sample  no  property 
will  pass,  until  the  vendee  has  compared  the  bulk  with  the  sample 
and  assented  to  the  appropriation,”  etc.:  Blackburn’s  Contract  of 
Sale,  Blackstone  edition,  pp.  142,  143  (star  p.  196).  And  d fortiori 
must  this  be  the  rule  when  the  sale  is  by  description  only. 

There  is  no  dearth  of  cases,  the  difficulty  is  to  apply  them 
properly.  The  decisions  are  not  uniform,  but  I cannot  find  that 
the  declared  principles  of  decision  are  in  conflict.  This  only  em- 
phasises that  each  case  must  be  determined  on  its  own  facts. 

Craig  v.  Beardmore  (1904),  7 O.L.R.  674,  is  perhaps  as  strong 
a case  as  can  be  cited  in  favour  of  the  plaintiff,  but  it  in  no  way 
conflicts  with  the  opinion  I entertain  as  to  the  principle  upon 
which  this  appeal  should  be  determined.  I heartily  concur 
in  the  principle  of  that  decision.  The  cases  are  clearly  distinguish- 
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able  upon  the  facts.  There  was  no  dispute  as  to  the  bark  which 
had  not  been  drawn  to  the  railway  siding — that  was  to  the  good; 
the  question  was  solely  who  should  bear  the  loss  of  the  tan  bark 
burned  at  the  siding.  As  to  this  bark  there  was  nothing  remain- 
ing to  be  done  by  the  plaintiff  except  the  loading  of  164  cords,  and 
this  was  prevented  by  the  inability  of  the  defendants  to  procure 
cars.  The  basis  of  the  decision  is  self-evident  upon  the  mere 
statement  of  the  facts.  There  was  no  dispute  as  to  the  character 
or  even  the  quality  of  the  subject  of  sale.  The  tan  bark  was 
examined,  measured  and  classified,  by  the  defendants’  agent 
before  the  agreement  was  signed  or  drawn  up.  They  were  dealing 
not  only  in  reference  to  a defined  or  specific  commodity,  but  the 
quantity  as  “measured,  in  the  bush,”  price  per  cord,  and  total 
price  were  final.  All  this  appeared  in  the  report  sent  in  by  the 
defendants’  agent,  and  before  the  fire  the  plaintiff  was  credited  in 
the  defendants’  books  with  559.80  cords  of  bark  at  $6.25  per  cord, 
total  $3,497.66,  and  charged  with  $500  paid  on  account.  Both 
the  learned  Chief  Justice  of  this  Court  and  Mr.  Justice  Street,  in 
pronouncing  the  judgment  of  the  Divisional  Court,  were  careful 
to  point  out  that  the  bark  had  been  already  measured,  classified, 
and  accepted  by  the  defendants’  agent  at  the  time  of  the  contract, 
and  in  the  judgment  on  appeal  it  is  pointed  out  that  the  vendors 
in  Logan  v.  LeMesurier  (1847),  6 Moo.  P.C.  116,  failed  because 
the  lumber  was  to  be  finally  measured  in  Quebec,  and  the  raft  was 
lost  before  measurement  or  delivery  at  that  place;  and  that  there 
were  both  final  measurement  and  actual  delivery  of  the  raft  in 
Gilmour  v.  Supple,  11  Moo.  P.C.  551,  before  the  loss  occurred. 
It  is  unnecessary,  therefore,  to  refer  further  to  the  Gilmour  case, 
except  it  be  to  point  out  the  importance  attached  in  all  the  cases 
to  final  and  definite  ascertainment  of  the  quantity,  and  that  in 
none  of  them  was  there  any  question  as  to  the  goods  or  any  of  the 
goods  answering  to  the  description. 

On  the  other  hand,  the  case  most  relied  upon  by  Mr.  McLaugh- 
lin, Moiling  and  Co.  v.  Dean  and  Son  Limited,  18  Times  L.R.  217, 
appears  to  be  directly  in  point — a contract  by  description  and  for 
severable  goods  at  individual  prices,  as  the  case  at  the  Bar  is : and 
a case,  too,  like  this,  in  which  the  buyer  used  the  goods  conforming 
to  the  contract,  or  at  least  saleable,  but  unlike  this  defendant,  in 
that  he  did  so  knowingly  and  voluntarily.  The  plaintiffs,  colour 
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printers  in  Germany,  agreed  to  supply  the  defendants  with  a 
number  of  books,  some  for  sale  in  England  and  some  in  America, 
as  the  plaintiffs  knew.  They  sent  on  to  London  40,000  intended 
for  re-shipment  to  America,  and  they  were  shipped  by  the  defend- 
ants to  New  York  without  inspection;  and  were  there  rejected  as 
not  being  of  the  quality  agreed,  and  sent  back  to  England.  The 
books  bore  the  imprint  of  the  American  publishers.  The  books 
were  shipped  by  the  plaintiffs  in  August,  and  arrived  back  in 
England  in  November,  when  the  defendants  gave  notice  of  accept- 
ance of  13,000  as  saleable  and  rejection  of  the  others.  The  defend- 
ants paid  for  what  they  kept,  less  expenses  of  shipment,  customs 
duties,  and  loss  of  profits  on  resale.  The  plaintiffs  sued  for  £738, 
the  agreed  price  for  40,000  books.  The  Official  Referee  gave 
j udgment  in  favour  of  the  defendants.  On  appeal  by  the  plaintiffs  to 
the  King’s  Bench  Division,  Lord  Alverstone  delivered  the  judgment 
of  the  Court.  He  held  that  the  delay  was  not  too  great,  and  the 
place  of  inspection  was  in  New  York,  and  said:  “It  was  argued 
that  the  defendants,  having  picked  out  and  sold  13,000  books, 
could  not  reject  the  rest  of  the  parcel.  In  a contract  of  the  nature 
of  the  one  in  question,  where  every  one  of  the  articles  had  to  he  up  to 
standard , the  purchaser  was  entitled  to  keep  some  and  reject 
others,  and  thereby  reduce  the  damages  to  be  paid  by  the  vendor 
in  respect  of  the  breach  of  contract.”  This  case  fully  bears  out 
what  Mr.  McLaughlin  was  mainly  seeking  to  impress:  that  the 
agreement  here  was  severable;  that,  being  by  description,  the 
defendant  only  bought  and  was  only  bound  to  take  what  answered 
(in  character)  to  the  description;  that  in  the  nature  of  the  con- 
tract this  was  necessarily  a matter  to  be  subsequently  ascertained ; 
that  until  this  was  done  it  was  not  contemplated  or  intended  by 
either  party  that  the  property  in  the  goods  would  pass,  and  then 
only  in  such  of  the  goods  as  answered  the  description;  and  that 
the  ascertainment  of  character  and  actual  quantity  was  practically 
impossible  until  the  hay  was  taken  from  the  mows  to  be  loaded 
and  taken  away.  The  italics  in  the  language  quoted  are  mine. 
Assuming  that  the  plaintiff  acted  honestly  in  describing  the  hay 
as  he  did — an  assumption  which  should  be  made  whenever  pos- 
sible— this  argument  is  entirely  in  harmony  with  what  I regard  as 
the  proper  inferences  of  fact  to  be  drawn  from  what  was  admittedly 
said  and  done,  and  the  surrounding  circumstances. 
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But  there  are  many  other  equally  cogent  decisions:  I can 
refer  only  to  a few  of  them.  Heilbutt  v.  Hickson  (1872),  L.R. 
7 C.P.  438,  41  L.J.C.P.  228,  was  a contract  for  30,000  pairs  of 
boots  intended  for  the  French  Army.  They  were  sold  by  sample, 
and  the  boots  were  to  be  equal  to  the  sample.  The  sample  con- 
tained paper  in  the  sole,  but  this  was  not  known  by  the  purchaser 
at  the  time  of  the  contract,  and  could  not  be  discovered  without 
cutting  the  sample  open.  A quantity  were  delivered  at  Fenning’s 
Wharf  in  London,  and  on  cutting  the  soles  of  some  of  these  open 
the  method  of  manufacture  was  discovered,  and  the  defendant,  the 
vendor,  agreed  to  take  back  such  as  had  this  defect.  He  there- 
upon delivered  other  parcels,  making  in  all  12,825  pairs,  and  after 
inspection  they  were  shipped  to  Lille  and  were  there  rejected  by 
the  French  Government  for  the  same  cause.  The  plaintiff  then 
repudiated  the  contract,  and  claimed  to  recover  the  money  paid. 
The  defendant  was  willing  to  take  back  those  proved  to  contain 
paper.  This  could  only  be  discovered  by  cutting  them  open. 
The  jury  found  that  the  boots  delivered  and  ready  for  delivery 
were  not  equal  to  the  sample,  and  the  defects  could  not  be  dis- 
covered on  inspection  without  cutting  the  boots  open.  The 
defendant  relied  upon  the  inspection  and  acceptance ; and  claimed 
that  the  plaintiff  was  only  entitled  to  damages  as  upon  a 'warranty. 
Bovill,  C.J.,  and  Byles  and  Brett,  JJ.,  held  the  plaintiff  entitled  to 
recover,  back  what  he  paid  and  for  loss  of  profits.  Brett,  J.,  said 
(pp.  456,  457) : “The  defect  . . . was  a secret  defect,  not  dis- 

coverable by  any  reasonable  exercise  of  care  or  skill  on  an  inspec- 
tion in  London.  By  the  necessary  inefficacy  of  the  inspection  in 
London  . . . the  apparent  inspection  in  London  could  be  of 

no  more  practical  effect  than  no  inspection  at  all  . . . a real 

inspection  at  Lille  being  . . . the  first  possible  effective 

inspection,  and  no  use  of  the  goods  having  been  made  before  the 
inspection  at  Lille,  it  seems  to  me  that  such  inspection  was,  by 
the  acts  of  the  persons  for  whose  acts  the  defendants  were  respon- 
sible, substituted  for  the  first  inspection  stipulated  for  by  the  con- 
tract.” 

In  Azemar  v.  Casella,  L.R.  2 C.P.  431,  677,  the  goods  were 
described  as  “Long-staple  Salem  ” cotton,  and  were  sold  by  sample. 
The  sale  was  of  specific  ascertained  goods  per  ship  “Cheviot.” 
The  goods  turned  out  to  be  not  “Long-staple  Salem,”  but  an 
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exceptionally  fine  grade  of  “ Western  Madras,”  and  were  rejected. 
The  decision  turned  upon  the  fact  that  they  were  not  the  goods 
ordered.  There  was  a provision  for  abatement  of  price  in  case  of 
inferiority,  and  it  was  contended  that  the  defendants  must  rely 
upon  the  warranty.  If  the  goods  had  been  of  the  class  ordered, 
although  inferior  to  the  sample,  this  would  have  been  so — the 
property  would  have  passed — but,  where  they  are  not  the  goods 
bargained  for,  it  is  manifest  that  there  can  be  no  change  of  owner- 
ship as  to  these  goods.  Willes,  J.,  said  that  the  property  had  not 
passed,  that  it  was  not  a mere  difference  in  value  to  be  compen- 
sated for  under  the  allowance  clause,  but  a difference  in  species,  so 
that  the  contract  was  for  one  thing  and  the  goods  tendered  another 
thing. 

In  Benjamin  on  Sale,  5th  ed.,  p.  563,  it  is  said  that,  except 
under  special  circumstances,  “the  rule  is  very  general  and  uniform 
that  the  condition  precedent  must  be  fully  and  strictly  performed 
before  the  party  on  whom  its  fulfilment  is  incumbent  can  call  on 
the  other  to  comply  with  his  promise” — authorities  referred  to. 

In  Nicholson  v.  Bradfield  Union  (1866),  L.R.  1 Q.B.  620,  as 
here,  part  of  the  goods  could  not  be  returned.  The  defendants 
ordered  70  tons  of  Ruabon  coals.  The  plaintiff  delivered  15  tons 
of  this,  and  next  day  7 tons  of  another  kind  of  coals,  which  he  shot 
into  the  same  pile.  Before  discovery,  the  defendants  had  con- 
sumed 6 tons  taken  from  the  bulk.  Held,  the  defendants  were 
not  bound  to  pay  for  what  remained. 

In  Lucy  v.  Mouflet,  5 H.  & N.  229,  the  defendant  used  part  of 
the  cider  and  complained  by  letter.  He  went  on  and  used  more, 
in  all  about  20  gallons.  He  then  repudiated  the  contract.  The 
plaintiff  did  not  answer  the  defendant’s  letter.  The  Court  held 
that  the  omission  to  answer,  under  the  circumstances,  might  be 
regarded  as  acquiescence  in  a further  trial  of  the  cider,  and  that  the 
defendant  could  still  exercise  the  right  to  reject. 

In  Harnor  v.  Groves  (1855),  15  C.B.  667,  the  plaintiff  bought 
and  paid  for  25  sacks  of  flour,  and  the  decision  was  the  other  way. 
When  he  had  used  half  a sack,  he  gave  notice  that  the  flour  was 
not  according  to  contract,  but  he  used  two  more  sacks  and  sold 
one.  The  Court  held  that  he  was  precluded  by  his  manner  of 
dealing  with  the  flour,  after  he  knew  of  the  defect,  from  repudiat- 
ing his  contract. 
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Toulmin  v.  Hedley  (1845),  2 Car.  & K.  157,  was  the  case  of  a 
sale  of  a specific  cargo  of  guano  on  the  ship  “Sarah.”  Cress  well, 
J.,  directing  the  jury,  said:  “It  is  true  that  this  was  a contract  for 
a specific  cargo;  but  it  had  not  been  seen  by  the  defendant;  and 
I think,  therefore,  that,  before  accepting  it,  he  was  entitled  to 
look  at  it,  in  order  to  see  whether  it  corresponded  with  the  terms 
of  the  warranty  or  not;  and  that,  if  it  did  not,  he  was  entitled  to 
reject  it.” 

I have  referred  to  the  weighing  or  other  ascertainment  of  the 
quantity.  All  that  was  to  be  done  to  pass  the  property  to  the 
defendant,  in  my  opinion,  was  not  done.  I have  not  overlooked 
the  distinction  that  must  be  kept  in  mind  between  “difference  in 
character”  and  mere  difference  or  inferiority  in  quality.  In  this 
case  the  hay  rejected  was  different  in  character.  The  three 
specialised  tons  called  “clover”  were  mixed  clover  and  timothy, 
all  the  rest  was  to  be  timothy  properly  harvested  and  housed,  etc., 
as  I have  said,  and  in  good  condition.  The  evidence  is,  that  what 
was  rejected  was  unquestionably  not  of  this  character,  even  aside 
from  the  question  of  must.  Musty  hay,  in  the  sense  of  fodder,  is 
not  hay  at  all — nothing  will  eat  it. 

The  appeal  should  be  allowed  and  the  action  be  dismissed  with 
costs  here  and  below.  The  money  in  Court  should  be  applied 
towards  payment  of  these  costs,  and  the  surplus,  if  any,  paid  to 
the  plaintiff. 


App.  Div. 
1918 

Armand 

V. 

Noonan. 

Lennox,  J. 


Appeal  dismissed ; Lennox,  J.,  dissenting. 
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Burkett  v.  Ott. 

1918 

Jan.  11. 

Contract — Maintenance  of  Aged  Married  Couple — Agreement  with  Daughter  and 
Husband — Settlement — Moneys  in  Bank  Placed  to  Joint  Account  of  Parents 
and  Daughter — Written  Direction  to  Bank — Survivorship — Rights  under 
Will  of  Settlor  — Evidence  — Mental  Competence  of  Settlor — Fraud — 
Duress — Undue  Influence — Improvidence — Action  Brought  by  Person 
Assuming  Position  of  Personal  Representative  after  Death  of  Settlor — 
Finding  of  Trial  Judge — Appeal — Divided  Court. 

By  his  will,  made  in  1910,  0.  devised  a house  and  land  to  his  wife  and  be- 
queathed the  residue  of  his  estate  to  his  daughters,  appointing  the  daughters 
executrices.  The  house  and  land  were  sold  during  his  lifetime,  and  the 
proceeds  given  to  his  wife.  In  July,  1916,  he  executed  a power  of  attorney 
in  favour  of  B.,  the  husband  of  one  of  the  daughters.  That  instrument  was 
withdrawn  or  superseded  in  November,  1916,  when  0.,  his  wife,  and  B.’s 
wife  signed  a letter  addressed  to  a bank,  in  which  the  moneys  of  0.  and  his 
wife  (being  all  the  property  they  had)  were  deposited,  directing  the  bank 
to  open  an  account  in  the  names  of  0.,  his  wife,  and  his  said  daughter,  or  to 
continue  the  account  or  accounts  already  opened  in  those  names,  and 
authorising  the  bank  to  pay  all  moneys  to  the  credit  of  such  account  or 
accounts  to  any  one  of  the  three  and  the  survivor  or  survivors.  0.  died  in 
January,  1917.  No  application  for  letters  probate  of  the  will  was  made. 
This  action  was  brought  by  the  other  daughter  for  a declaration  that  the 
money  in  the  bank  was  the  property  of  the  personal  representatives  of  0. 
and  subject  to  his  will;  the  defendants  being  the  wife  of  B.,  the  widow  of  0., 
and  the  bank;  B.  was  not  made  a party. 

The  action  was  dismissed  without  costs  by  Britton,  J.,  the  trial  Judge,  who 
found  that  the  direction  to  the  bank  was  given  in  pursuance  of  and  as  a 
means  of  carrying  out  an  agreement  made  by  0.  and  his  wife  with  B.  and 
his  wife,  whereby  B.  and  his  wife  were  to  have  all  the  property  of  0.  and 
his  wife,  and,  in  consideration,  to  give  0.  and  his  wife  a home  and  suitably 
provide  for  them  for  the  remainder  of  their  lives  and  the  life  of  the  survivor, 
and  that  that  agreement  had  not  been  successfully  impeached  by  the 
plaintiff. 

Upon  the  plaintiff’s  appeal,  the  appellate  Court  was  equally  divided,  and  the 
appeal  was  dismissed  with  costs. 

Held,  per  Meredith,  C.J.C.P.,  and  Lennox,  J.,  that  it  appeared  from  the 
evidence  and  all  the  circumstances  of  the  case  that  there  was  no  concluded 
contract  between  the  parties;  and  that,  if  there  had  been,  it  was  so  mani- 
festly improvident  and  incomplete  that  in  a court  of  equity  it  must  be  con- 
sidered ineffectual.  The  money  should  be  paid  into  court,  and  retained 
until  the  plaintiff  had  obtained  letters  of  administration  with  the  will 
annexed  or  letters  probate,  and  then  paid  out  to  her,  B.  being  added  as  a 
party  defendant. 

Per  Riddell  and  Rose,  JJ.,  that  the  agreement  was  established;  that  0. 
was  competent  to  understand  and  understood  its  effect;  that  it  was  not 
obtained  by  fraud,  duress,  or  undue  influence;  and  that  it  was  not  so 
improvident  that  it  should  be  set  aside  after  the  death  of  0. 

Empey  v.  Fick  (1907),  13  O.L.R.  178,  15  O.L.R.  19,  discussed. 

Action  by  Emma  Burkett,  one  of  the  two  daughters  of  Joseph 
Arber  Ott,  deceased,  against  her  mother,  Catherine  Ott,  her  sister, 
Minerva  Barrick,  and  the  Bank  of  Hamilton,  for  a declaration  that 
a sum  of  money  deposited  in  the  bank  was  the  property  of  the  per- 
sonal representatives  of  the  deceased,  and  for  other  relief. 
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The  action  was  tried  by  Britton  J.,  without  a jury,  at  Cayuga. 

R.  S.  Colter,  for  the  plaintiff. 

W.  M.  German,  K.C.,  for  the  defendants. 

June  15,  1917.  Britton,  J. Joseph  Arber  Ott  resided  at  the 
time  of  his  death  in  the  town  of  Welland,  and  died  there  in  the 
month  of  January,  1917,  leaving  him  surviving  his  wife,  Catherine, 
and  two  daughters,  viz.,  the  plaintiff  Emma  Burkett  and  the  de- 
fendant Minerva  Barrick,  his  heiresses  at  law. 

The  two  daughters  are  the  executrices  of  their  father’s  will. 
This  will  is  dated  the  9th  January,  1910.  It  does  not  appear  that 
probate  of  the  will  was  obtained  or  even  applied  for. 

By  the  will,  the  deceased  devised  to  his  widow  a house  and  lot, 
and  bequeathed  the  balance  of  his  estate  to  his  daughters  above 
mentioned. 

This  action  is  brought  to  recover  a sum  of  money  now  in  posses- 
sion of  the  defendants  the  Bank  of  Hamilton. 

The  claim  of  the  plaintiff  is  that  an  order  held  by  the  bank,  if 
signed  by  her  father  Joseph  Arber  Ott,  which  the  plaintiff  denies, 
was  not  signed  by  him  with  a full  knowledge  of  the  effect  of  said 
order,  and  was  not  so  signed  of  his  own  free  will,  but  was  obtained 
by  the  defendants  Catherine  Ott  and  Minerva  Barrick  through 
and  by  reason  of  fraud,  duress,  and  undue  influence. 

The  plaintiff  asks  for  a declaration  that  the  money  is  the  prop- 
erty of  the  personal  representatives  of  the  deceased.  The  plain- 
tiff also  asks  for  a return  of  all  moneys  withdrawn  by  her  sister  or 
mother  or  either  of  them;  and  for  an  injunction  restraining  the 
defendants  from  withdrawing  or  using  the  said  money  or  any  part 
thereof. 

The  house  and  lot  devised  to  the  wife  of  the  deceased  were  sold 
during  his  lifetime.  The  proceeds  of  the  sale  were  given  to  his 

wife. 

It  is  alleged  by  the  defendant  Minerva  Barrick  that,  on  or 
about  the  6th  November,  1916,  the  deceased  and  his  wife  agreed 
with  Minerva  Barrick  and  her  husband  that,  if  the  said  Barrick 
and  'wife  would  give  them  a home  and  suitably  provide  for  them 
for  the  remainder  of  their  lives,  and  the  life  of  the  survivor,  they, 
the  husband  and  wife,  would  give  all  the  money  and  other  property 
they  had  for  so  doing. 

41 — 41  O.L.R. 
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The  defendants  agreed  to  this,  and  the  husband  and  wife  went 
there  and  so  remained  until  the  husband’s  death,  and  the  widow 
is  now  living  with  and  being  maintained  by  the  defendant  Minerva 
Barrick  and  her  husband. 

On  the  6th  November,  when  the  alleged  agreement  was  made, 
the  power  of  attorney  dated  the  22nd  July,  1916,  was  withdrawn 
or  superseded,  and  another  blank  was  produced  by  the  manager  of 
the  Bank  of  Hamilton  at  Dunnville,  and  was  filled  out  and  signed 
by  The  Otts  and  by  the  defendant  Minerva  Barrick.  This  was  not 
so  much  a power  of  attorney  as  it  was  a direction  to  the  bank  that 
cheques  would  be  honoured  drawn  upon  the  Ott  accotint. 

There  was,  as  it  appears  to  me,  a want  of  care  in  drawing  up 
this  document : for  example,  the  power  of  attorney  of  the  22nd  July 
was  one  authorising  the  appointee  to  transact  for  Joseph  Ott  a 
general  banking  business,  and  that  was  not  the  real  intention  of 
Joseph  Ott.  He  was  a retired  farmer,  and  had  no  intention,  in 
July,  1916,  of  going  into  a banking  business,  either  by  himself  or 
by  any  attorney.  So  in  November,  1916,  what  was  done  was  a way 
of  paying  money  over  to  Mrs.  Barrick  and  her  husband. 

On  the  6th  November,  1916,  the  date  and  time  of  the  alleged 
agreement,  there  stood  to  the  credit  of  Joseph  Ott  the  sum  of 
$3,110.  This  is  what  the  defendants  say  was  to  be  given  to 
Minerva  Barrick  and  her  husband  for  the  maintenance  of  the  aged 
couple.  The  only  way  this  was  paid  to  them  was  by  the  following 
direction  to  the  Bank  of  Hamilton  at  Dunnville. 

“Dunnville,  Ont. 

“November  6th,  1916. 

“To  the  Bank  of  Hamilton. 

“The  undersigned  hereby  request  you  to  open  an  account  or 
accounts  under  the  following  title,  Joseph  Arber  Ott  and  Catherine 
Ott  and  Minerva  E.  Barrick,  or  to  continue  the  present  account  or 
accounts  now  carried  on  with  you  under  such  title  (during  your  dis- 
cretion), and  the  undersigned  authorise  you  to  pay  all  moneys  at 
the  credit  of  such  account  or  accounts  to  the  undersigned  or  either 
or  any  of  them,  or  upon  the  cheques  of  the  undersigned  or 
either  or  any  of  them,  whether  the  same  be  signed  in  the  same 
name  or  names  as  the  title  of  the  said  account  or  accounts,  or  in  the 
name  or  names  of  the  individual  or  individuals  signing  the  said 
cheques  or  otherwise;  and  in  case  of  death  of  the  undersigned,  or 
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either  or  any  of  them,  to  pay  the  same  to  the  survivor  or  survivors, 
or  any  one  or  more  of  them.  In  case  of  any  overdraft  or  any  in- 
debtedness or  liability  being  incurred  in  your  favour  in  connection 
with  such  account  or  arising  thereout,  then  the  undersigned  jointly 
and  severally  agree  to  pay  the  same  to  you  forthwith,  and  the 
undersigned  agree  to  become  jointly  and  severally  liable  to  you  as 
principal  debtors  therefor. 

1 1 W itness  * 1 J oseph  Arber 

“as  to  all  three  signatures 

her 

“Cyrenus  Barrick.  “Catherine  X 

mark 


his 

X Ott 

mark 

Ott. 
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“Minerva  E.  Barrick. ” 

This  in  itself  was  not  a transfer  or  paying  over  of  the  money. 
It  was  a direction  only  to  the  bank  to  pay  to  either  himself  or  wife 
or  Minerva  Barrick. 

This  has  given  me  some  trouble;  but,  accepting  as  I do  the 
statement  that  the  money  was  to  be  paid,  and  that  the  form  was 
that  of  the  bank,  rather  than  that  of  Ott  and  his  wife,  I find  that 
the  money  was  placed  and  is  now  in  the  control  of  the  daughter 
Minerva  for  her  and  her  husband’s  use,  in  return  for  which  the 
maintenance  was  to  be  given. 

The  contract,  I think,  must  be  interpreted  that  the  defendant 
Minerva  and  her  husband  must  provide  clothing,  food,  and  a com- 
fortable home  while  living,  and  a suitable  burial  of  each  after 
death. 

From  that  time  the  money  was  treated  by  the  Barricks  as  their 
own  money,  although,  according  to  the  direction,  Mrs.  Ott,  the 
widow,  could  by  signing  a cheque  have  drawn  all  or  any  of  the 
money  from  the  account. 

I find  that  Joseph  Ott,  at  the  time  of  signing  this  direction,  was 
competent  to  do  so.  The  evidence  given  concerning  his  not  being 
in  a state  of  mind  to  comprehend  and  understand  the  true  meaning 
of  the  direction  was  of  a weak  character;  a few  incidents  were 
spoken  of,  but  were  not  sufficient  to  indicate  by  a lack  of  memory, 
or  in  any  other  way,  his  want  of  capacity  to  understand  the  direc- 
tion. There  was  no  evidence  of  duress  or  fraud. 
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It  was  argued  by  counsel  for  the  plaintiff  that,  even  if  Mr.  Ott 
was  of  sound  mind  and  memory  at  the  time  of  signing  this  direction, 
that  was  not  in  itself  sufficient  to  pass  the  property  in  the  money 
from  him  and  his  wife  to  the  Barricks. 

As  before  stated,  Mrs.  Ott,  the  widow,  unquestionably  owned 
part  of  the  money,  which  was  in  part  the  proceeds  of  and  arising 
from  the  sale  of  the  house  and  lot  which  were  her  own. 

In  view  of  the  fact  that  Mrs.  Ott  is  still  living,  and  is  now  living 
with,  and  being  maintained  by,  the  defendant  Minerva  and  her 
husband,  I cannot  say  that  the  agreement  was  an  improvident  one, 
considering  the  reasonable  expectation  of  life  and  that  they  were 
not  very  old  people,  and  considering  that  the  only  persons  who 
would  be  the  objects  of  their  bounty  would  be  the  two  daughters, 
one  of  whom  is  the  defendant  and  the  other  the  plaintiff  in  this 
action;  and  these  daughters  were  married  and  apparently  well 
provided  for. 

The  fair  interpretation  of  the  agreement  was  that  the  cost  of 
maintenance  of  the  husband,  while  living,  and  the  funeral  expenses 
in  reference  to  him  after  death,  should  be  borne  out  of  the  money 
received  by  Minerva  Barrick,  and  that  there  will  be  no  charge 
against  the  plaintiff  for  past  or  future  services  in  reference  to  the 
maintenance  or  burial  of  her  parents. 

This  is  a case  in  which  there  can  be  no  declaration  against  the 
husband,  Benjamin  Franklin  Barrick,  as  to  liability  or  otherwise, 
as  he  is  not  a party  to  the  action.  In  dealing  with  the  case  the 
difficulty  is  increased  by  Catherine  Ott  being  a party  to  the  agree- 
ment and  a defendant  in  this  action. 

There  is  no  course  open  to  me  but  to  direct  the  dismissal  of  the 
action.  This  I do  with  the  hope  that  the  agreement  as  interpreted 
by  me  will  be  faithfully  and  honourably  carried  out  as  regards 
Catherine  Ott  by  Minerva  Barrick. 

Part  of  the  trouble  has  arisen  from  the  blank  forms  which  the 
bank  handed  out. 

The  judgment  will  be  dismissing  the  action,  but  without  costs 
as  against  the  plaintiff. 


The  plaintiff  appealed  from  the  judgment  of  Britton,  J. 


October  23,  1917.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Lennox, and  Rose,  JJ. 
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R.  S.  Colter,  for  the  appellant,  argued  that  the  defendant 
Minerva  Barrick  and  her  husband,  Benjamin  F.  Barrick,  stood  in 
a fiduciary  relationship  to  the  deceased  Joseph  A.  Ott;  that  the 
alleged  agreement  was  improvident,  and  was  not  understood  by 
the  deceased;  that  the  deceased  had  no  independent  advice;  and 
that  the  evidence  shewed  that  the  deceased  was  not  in  a fit  state  of 
mind  or  body  to  make  any  agreement.  It  was  also  contended  that 
the  deceased’s  signature  to  the  bank  document  had  been  obtained 
by  fraud,  duress,  and  undue  influence. 

W.  M.  German,  K.C.,  for  the  defendants  Catherine  Ott  and 
Minerva  E.  Barrick,  respondents,  relied  upon  the  reasons  given  by 
the  trial  Judge;  and  argued  that  there  had  been  no  fraud,  duress, 
or  undue  influence.  Whatever  might  have  been  the  result  if  the 
action  had  been  brought  in  the  deceased’s  lifetime,  it  could  not 
succeed  now:  Empey  v.  Fick  (1907),  13  O.L.R.  178,  15  O.L.R.  19. 

Colter,  in  reply,  said  that  the  Empey  case  had  no  application  to 
the  facts  of  the  present  action. 

Robert  Bradford,  for'the  defendants  the  Bank  of  Hamilton,  sub- 
mitted their  rights  to  the  Court.  They  were  willing  to  pay  any 
moneys  in  their  hands  to  the  parties  justly  entitled  to  them. 

January  11,  1918.  Meredith,  C.J.C.P.: — In  the  month  of 
November,  1916,  Ott,  now  dead,  was  the  owner  of  about  S3, 200, 
which  was  deposited  in  his  own  name,  in  the  Bank  of  Hamilton,  at 
Dunnville,  in  the  county  of  Welland,  at  interest.  The  man  was 
77  years  of  age  and  feeble  in  mind  and  body:  and  that  money  was 
all  the  property  or  means  he  had,  or  could  be  expected  ever  to  have. 

In  that  month,  Benjamin  F.  Barrick,  who  was  a son-in-law  of 
Ott,  and  had  been  and  was  Ott’s  business  adviser,  having  a power 
of  attorney  to  act  for  him  in  his  business  affairs,  went  to  the 
manager  of  the  bank  at  Dunnville  and  had  him  prepare  a writing 
for  the  purpose  of  having  Ott’s  money  in  the  bank  placed  to  the 
credit  of  Ott  and  of  Ott’s  wife  so  that  either  could  draw  upon  it 
during  their  joint  lives,  and  also  so  that  the  survivor  could  draw 
upon  it  after  the  death  of  the  other ; and  the  writing,  so  prepared, 
was  taken  by  Barrick  to  be  signed  by  the  Otts  and  then  returned 
to  the  bank. 

Soon  afterwards,  the  writing  was  so  returned,  but  in  the  mean- 
time it  had  been  changed,  by  Barrick,  by  making  his  own  wife  a 
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fund,  and  that  the  survivor  of  the  three  should  take  what  remained 
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after  the  death  of  the  other  two.  The  conflict  between  the  tes- 
timony of  the  bank-manager  and  that  of  Barrick  as  to  this  trans- 

Meredith, 
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action  is  significant. 

Ott  died  on  the  19th  January,  1917,  testate,  having  by  his  will 
made  an  equal  division  of  his  property  between  the  plaintiff,  Mrs 
Burkett,  and  Mrs.  Barrick,  his  only  two  children,  subject  to  the 
provision  he  made  in  the  will  for  his  wife:  and  the  substantial  pur- 
pose of  this  action  is,  to  have  the  money  in  the  bank,  which  is  all 
the  means  Ott  had,  made  subject  to  Ott’s  will. 

Although  Barrick  is  not  nominally  a party  to  this  action,  he  is 
really  the  defendant  in  it,  and  as  such  has  conducted  the  defence  of 
it  throughout;  and  the  defence  which  he  has  set  up  is  this:  that 
Ott  agreed  with  him  that  he  should  have  all  Ott’s  means  for  taking 
care,  apparently,  of  Ott  and  Ott’s  wife.  But  Barrick’s  testimony 
upon  this  all-important  subject  is  so  indefinite  that  it  is  difficult  to 
find  in  it  just  what  his  claim  really  is : therefore  I read  now  his  own 
words  respecting  it : — 

“ Q.  Now,  what  about  this  document  transferring  the  account? 
Just  explain  that?  A.  Well,  he  told  me,  he  says,  ‘Everything  is 
yours  and  you  can  fix  things  just  to  suit  yourself.’  He  says, 
‘Everything  is  yours.’  'Well  now,’  I said,  ‘I  don’t  want  the  money 
in  my  own  name,  all  I want  is  if  I am  to  take  care  of  you  I want  it 
so  it  will  be  mine.’  I said,  ‘For  the  present  I will  have  it  put  in  the 
bank  in  a joint  account,  and  then,  after  we  get  to  Welland,  we  will 
have  writings  drawed,’  and  he  said,  ‘All  right.’ 

“Q.  You  knew  you  were  going  to  Welland?  A.  Yes,  we 
knew  we  were  going  to  Welland,  and  he  said,  ‘Anything  at  all  that 
suits  you,  fix  things  just  to  suit  yourself.’  ” 

No  wri  lings  were  ever  drawn  up  except  that  which  I have 
mentioned,  authorising  the  withdrawal  of  Ott’s  money  from  the 
bank. 

From  this  testimony,  and  from  all  the  circumstances  of  the  case, 
two  things  appear  to  me  to  be  certain:  (1)  that  there  was  no  con- 
cluded contract  between  the  parties,  and  was  to  be  none  until  the 
writings  were  drawn  in  Welland:  (2)  and  that,  if  there  had  been,  it 
was  so  manifestly  improvident  and  incomplete  that  in  a court  of 
equity  it  must  be  considered  ineffectual. 

xliJ  ONTARIO  LAW  REPORTS. 

Whether  it  would  have  been  a contract  unenforceable  by 
reason  of  the  4th  section  of  the  Statute  of  Frauds  because  of  its 
analogy  to  a contract  to  pay  an  annuity — see  Sweet  v.  Lee  (1841), 

3 M.  & G.  452 — or  was  not,  because  of  such  cases  as  Souch  v.  Straw- 
bridge  (1846),  2 C.  B.  808,  and  McGregor  v.  McGregor  (1888),  21 
Q.B.D.  424,  need  not  be  considered:  but,  however  that  may  be,  the 
question  is  one  bearing  upon  the  providence  or  improvidence  of  the 
transaction. 

That  there  was  no  concluded  contract  and  that  there  was  to  be 
none  until  put  in  writing,  at  Welland,  is,  as  it  seems  to  me,  that  to 
which  Barrick,  in  substance,  testified:  and,  if  he  had  not  so  testified, 
it  was  self-evident:  for  otherwise  what  was  the  contract?  “Tak- 
ing care  ’ 7 of  Ott  and  his  wife,  if  she  were  included,  might  well  mean 
feed  and  lodge  them;  but  who  was  to  clothe  them,  provide  them 
with  “pocket  money,”  and  with  medical  and  surgical,  if  needed, 
attendance  and  nursing,  and  bury  them  when  they  died,  and  after- 
ward erect  a suitable  tombstone  in  memory  of  them?  And  who 
was  to  pay  their  debts,  if  they  had,  or  incurred,  any? 

And  when  was  Barrick  to  get  Ott’s  money;  and,  if  at  once,, 
what  security  was  Barrick  to  give  for  the  due  performance  of  his 
contract? 

Then  Barrick  was  Ott’s  business  adviser  and  attorney,  with  full 
power  over  all  Ott’s  means,  and  so  it  was  proper,  and  indeed  need- 
ful, that  Ott  should  have  an  independent,  competent  adviser,  before 
Barrick  could  rightly,  or  with  any  degree  of  fairness,  enter  into  any 
binding  contract  with  him  such  as  that  which  it  is  said  it  was  their 
intention  to  make ; and  in  Welland,  where  the  writings  were  drawn, 
that  could  be  provided  for  and  obtained. 

It  is  impossible  for  me  to  find  that  there  was  any  concluded  con- 
tract, under  which  Barrick  has  become  entitled  to  all  of  Ott’s 
means.  The  fact  that  the  money  was  not  turned  over  to  him  is 
against  it  also. 

And,  if  there  were,  is  it  not  manifest  that  the  transaction  was 
a most  improvident  one?  First,  in  regard  to  its  uncertainty  in  fact 
and  in  law:  uncertainty  as  to  its  terms,  as  well  as  being  dependent 
altogether  upon  word  of  mouth:  second,  the  entire  absence  of  any 
security  to  the  Otts,  nothing  in  writing  to  prove  Ott’s  rights,  and 
nothing  in  property  to  secure  them : third,  the  entire  absence  of  any 
independent  advice  or  assistance  to  Ott,  notwithstanding  the  con- 
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fidential  relationship  between  the  men:  fourth,  Ott’s  mental  and 
physical  feebleness,  evidenced  so  plainly  in  these  transactions: 
like  a child,  capriciously  changeable,  contented  in  no  place  but  for 
a while ; changing  from  living  with  one  son-in-law  to  the  other ; and 
then  to  a home  of  his  own:  and  discontented  with  all  in  turn;  and 
at  the  time  of  the  last  change  from  the  home  of  one  son-in-law  to 
that  of  the  other  acting  like  a discontented  child  wanting  a new  doll 
and  willing  to  give  the  world  to  get  it:  dissatisfied  with  the  Bur- 
ketts and  ready  to  do  anything  and  give  everything  to  get  away 
from  them:  only  to  be  followed  by  another  periodical  revulsion  of 
feeling  if  the  man  had  lived  a few  months  longer. 

It  therefore  seems  to  me  that  Barrick  has  no  legal  or  equitable 
right  to  the  moneys  in  question  in  this  action  under  the  contract 
which  he  alleged,  but  has  failed  to  prove;  and  which,  if  proved, 
would  be  invalid:  and  that  seems  to  me  to  be  all  that  is  substan- 
tially in  controversy. 

The  action  is  not  well-brought;  but  no  one  has  at  any  time 
objected  to  its  constitution;  and  so  the  Court  should,  in  so  far  as  it 
can,  determine  the  real  matters  in  question  between  the  parties. 

And  the  real  question  is,  as  I have  said,  whether  Barrick  can, 
under  the  contract  which  he  alleges,  defeat  the  plaintiffs  sub- 
stantial rights  under  Otf  s will.  If  there  was  such  a valid  contract 
as  Barrick  alleges,  then  the  plaintiff  cannot  get  anything  under  the 
will ; otherwise  she  must ; and  there  is  no  reason  why  that  question 
should  not,  as  between  the  parties  to  this  action  and  Barrick,  be 
determined  in  this  action,  adding  Barrick  as  a party:  though,  it 
need  hardly  be  said,  the  proper  method  of  dealing  with  all  questions 
arising  out  of  the  circumstances  in  question  would  have  been  in  an 
action  by  the  legal  personal  representative  of  Ott,  with  Barrick  also 
a party  defendant. 

But  any  want  of  formality  should  be,  and  is  easily,  cured.  The 
plaintiff  can  and  should  be  appointed  representative  of  her  father’s 
estate  for  the  purposes  of  this  action:  Barrick  can,  and  should  be 
made  a party  defendant.  If  he  be  unwilling  that  that  be  done,  then 
the  plaintiff,  as  the  legal  personal  representative  of  her  father’s 
estate,  is  entitled  as  against  the  present  defendants  to  the  money 
in  question,  which  was  her  father’s  money,  and  to  which  the  de- 
fendants make  no  claim,  but  merely  set  up  Barrick’s  claim,  which 
they  have  failed  to  prove:  but  the  money  should  not  be  paid  to 
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the  plaintiff,  it  should  be  paid  into  Court,  until  the  plaintiff  has 
obtained  letters  of  administration  with  the  will  annexed  or  pro- 
bate of  the  will. 

This  case  has  no  real  resemblance  to  that  of  Empey  v.  Fick, 
13  O.L.R.  178,  15  O.L.R.  19:  in  that  case  the  man  had  lived  under 
the  agreement  for  four  years,  and,  instead  of  avoiding  it,  had  done  all 
he  could  to  ratify  it.  Empey' s case  was  based  upon  the  case  of 
Mrs.  Geldard— Mitchell  v.  Homfray  (1881),  8 Q.B.D.  587 — in  which 
the  Lord  Chancellor  said  (p.  591) : “She  was  determined  to  abide 
by  her  acts;  this  is  not  a case  of  mere  acquiescence;  she  determined 
that  she  would  not  undo  what  she  had  done.” 

In  this  case  no  contract  had  really  been  made:  there  was  no 
time  to  undo  it,  and  it  had  not  been  done.  And  that  case  was  not 
one  of  an  improvident  transaction:  see  Hatch  v.  Hatch  (1804),  9 Yes. 
292,  and  Moxon  v.  Payne  (1873),  L.R.  8 Ch.  881.  Ott  was  willing, 
was  anxious,  to  make  any  kind  of  contract  that  Barrick  chose  to 
exact : but,  if  he  had  lived  a little  longer,  his  tri-monthly,  or  semi- 
annual or  other  periodic  revulsion  of  feeling,  doubtless,  would 
have  come,  and  he  would  have  been  willing,  doubtless,  to  make 
any  kind  of  contract  his  other  son-in-law  saw  fit  to  exact,  so  long 
as  he  could  get  away  from  the  Barricks.  Such  things  are  not 
uncommon  in  second  childhood:  and  it  is  the  duty  of  the  con- 
fidential and  business  adviser  and  attorney  of  such  an  one  not  to 
take  from  him  all  that  he  possesses  without  giving  as  much  as  the 
scratch  of  a pen  for  it,  but  to  protect  him  from  those  who  might : 
and  it  need  hardly  be  said  that  the  right  of  action  which  one  has  to 
recover  his  property  taken  from  him  in  an  improvident  transaction 
is  not  one  which  dies  with  him:  that,  as  in  all  other  cases  of  fraud, 
of  every  kind,  the  transaction  may  be  voidable  as  well  after  as 
before  the  death  of  the  person  imposed  upon. 

I would  allow  the  appeal,  and  direct  that  judgment  be  entered 
in  one  or  other  of  the  ways  I have  mentioned,  depending  on  Bar- 
rick’s  consenting  or  refusing  to  be  made  a party  to  the  action. 

Lennox,  J. : — I am  of  opinion  that  the  appeal  should  be  allowed 
and  judgment  entered  up  as  directed  by  the  learned  Chief  Justice 
presiding  in  this  Court. 
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Riddell,  J. : — The  late  Joseph  Arber  Ott,  a man  of  68  years  of 
age,  owning  a house  and  lot  at  Burnaby,  in  the  township  of  Wain- 
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fleet,  made  a will  in  1910  leaving  the  house  and  lot  to  his  wife,  the 
defendant  Catherine  Ott,  for  life,  at  her  death  to  be  sold  and  the 
proceeds  thereof  divided  between  his  only  children,  two  daughters, 
the  plaintiff,  Mrs.  Burkett,  and  the  defendant  Mrs.  Barrick.  The 
remainder  of  his  estate  he  divided  equally  between  his  wife  and  his 
two  daughters-:  his  two  daughters  were  made  executrices.  He  had 
already  disposed  of  his  farm  and  paid  the  proceeds  into  the  bank. 

In  the  fall  of  1916,  he  disposed  of  his  house  and  lot  at  Burnaby 
for  $600,  gave  $100  to  each  of  his  daughters,  and  “divided  some 
furniture  between  them — the  remainder  of  his  money  he  deposited 
in  the  bank  (on  the  5th  October).  That  done  he  went  with  his  wife 
to  live  with  his  daughter,  the  plaintiff ; remained  there  for  a few 
weeks;  and,  on  the  6th  November,  1916,  removed  to  the  house  of 
his  other  daughter,  the  defendant  Mrs.  Barrick.  In  July  previous 
he  had  given  the  husband  of  Mrs.  Barrick  a power  of  attorney,  in 
form  for  bank  purposes  only,  but  it  is  alleged  by  Barrick,  intended 
to  be  a power  of  attorney  to  do  all  Ott’s  business  for  him. 

On  the  6th  November,  Ott  with  his  wife  and  his  daughter  the 
defendant  Mrs.  Barrick,  signed  a document  in  the  following  terms 
— the  document  being  witnessed  by  a brother  of  the  husband  of 
Mrs.  Barrick: — 

[The  learned  Judge  set  out  the  document  transcribed  in  the 
judgment  of  Britton,  J.,  supra.] 

A sum  of  $60  was  drawn  out  in  November  by  Barrick  for  Ott’s 
purposes,  and  later  replaced;  early  in  December,  the  Barricks  sold 
out  and  removed  to  Welland,  accompanied  by  Ott  and  his  wife; 
he  took  sick  early  in  the  year  1917  and  died  on  the  19th  January. 

Before  his  illness  (on  the  1st  December,  1916)  there  was  a sum 
of  $500  drawn  by  Barrick  under  his  power  of  attorney — he  alleges 
this  was  to  pay  debts  &c. 

Further  sums  of  $300  and  $225  were  drawn  out  in  the  same  way, 
on  the  5th  and  9th  December,  1916,  respectively;  and,  after  Ott’s 
death,  the  defendant  Mrs.  Barrick  drew  $300  on  her  own  cheque 
(on  the  12th  March,  1917). 

On  the  29th  January,  1917,  the  plaintiff  brought  an  action 
against  her  mother  (Mrs.  Ott),  her  sister  (Mrs.  Barrick),  and 
the  bank — in  her  statement  of  claim  she  alleges  the  will  and  the 
document  of  the  6th  November,  the  incapacity  of  Ott  to  under- 
stand this  document,  and  that  it  was  obtained  from  him  by 
“fraud,  duress,  and  undue  influence  ” by  Mrs. Ott  and  Mrs.  Barrick. 
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The  prayer  asks  for  a declaration  that  the  moneys  originally  in 
the  bank  were  the  property  of  the  personal  representative  of  Ott, 
and  an  order  for  the  return  of  all  moneys  withdrawn  by  Mrs.  Ott 
and  Mrs.  Barrick;  an  injunction  and  general  relief  are  also  sought. 

The  defence  of  Mrs.  Ott  and  Mrs.  Barrick  alleges  an  agreement 
by  Ott  with  Mr.  and  Mrs.  Barrick  that,  in  consideration  of  their 
giving  him  and  his  wife  a home  and  taking  care  of  them  for  life, 
he  would  give  them  all  his  property ; that  the  bank  document  was 
intended  to  evidence  this  agreement  &c.;  and  claims  that  the 
money  in  the  bank  is  the  property  of  Mrs.  Ott  and  Mrs.  Barrick. 

The  reply  is  that,  if  any  such  agreement  was  entered  into,  Ott 
did  nob  understand  its  effect;  he  was  “not  in  a fit  and  proper  state 
of  health  to  enter  into  any  agreement;’7  and  it  was  not  in  his 
“interests”  (I  presume  this  is  intended  to  plead  the  improvidence 
of  th?  agreement). 

This  case  came  down  for  trial  before  Mr.  Justice  Britton,  at 
Welland,  without  a jury:  the  action  was  dismissed  without  costs — 
the  plaintiff  now  appeals. 

It  will  be  seen  that  there  are  only  three  issues  presented,  all 
dealing  with  the  bank  document  of  the  6th  November:  (1)  Was 
Ott  induced  by  fraud,  duress,  or  undue  influence  of  his  wife  and 
Mrs.  Barrick  to  execute  the  bank  document?  (2)  Was  he  com- 
petent to  understand  and  did  he  understand  its  effect?  And  (3) 
was  it  so  improvident  that  it  should  be  set  aside? 

It  will  be  observed,  too,  that  Barrick  is  not  a party  to  the  action, 
and  no  charge  is  made  against,  no  relief  claimed  from,  him. 

I agree  with  the  learned  trial  Judge  that  the  answers  to  the  first 
two  questions  must  be  against  the  plaintiff:  there  is  no  evidence 
of  fraud  or  improper  conduct  of  any  kind;  and  it  is,  I think,  plain 
that  he  was  of  normal  capacity.  Several  trivial  matters  are  alleged 
against  his  capacity,  but  none  of  them  is  of  any  more  consequence 
than  the  trivialities  alleged  in  Empey  v.  Fick,  13  O.L.R.  178,  15 
O.L.R.  19(C.A.) 

(I  retain  the  opinion  expressed  by  me  in  Empey  v.  Fick,  that  an 
action  of  this  kind  should  be  brought  by  the  personal  representative : 
but,  in  this  particular  case,  those  who  would  be  the  personal  repre- 
sentatives are  before  the  Court:  and  we  could,  and  if  necessary 
should,  make  the  plaintiff  administratrix  ad  litem.  I deal  with  this 
case  then  as  though  the  plaintiff  had  a right  of  action.) 
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(3)  However  the  case  would  have  stood  had  the  deceased 
brought  the  action,  I accept  the  law  in  Empey  v.  Fick  as  shewing 
that  the  plaintiff  cannot  succeed  after  his  death. 

The  claim  as  made  by  the  defendant  Mrs.  Barrick  is  abundantly 
supported  by  the  evidence,  believed  as  it  is  by  the  trial  Judge;  I 
quote  and  apply  here  the  language  of  my  Lord  in  Empey  v.  Fick, 
15  O.L.R.  at  p.  22: — 

“ It  was  not  attacked  by  the  grantor,  or  by  his  wife,  in  his  life- 
time; on  the  contrary,  it  was  throughout  treated  by  them  as  if 
satisfactory  and  binding;  and  is  now  earnestly  supported  by  the 
widow.  There  can  be  no  sort  of  doubt  that  had  it  been  attacked 
in  his  or  her  name,  or  in  the  names  of  both  of  them,  the  action 
would  have  been  repudiated,  and  at  their  instance  would  have 
failed.  How,  then,  can  any  one  representing,  or  claiming  under, 
them,  succeed  in  a like  action?  The  mental  condition  of  the 
grantor  cannot  be  said  to  have  been  such  that  he  could  not  have 
prevented  such  an  action,  or  such  as  to  make  him  entirely  unable 
to  acquiesce  in  or  confirm  the  transaction  in  any  manner:  see 
Mitchell  v.  Homfray,  8 Q.B.D.  587” — especially  at  p.  591. 

Vanzantv.  Coates  (1917),  39  O.L.R.  557,  40  O.L.R.  556,  is  quite 
a different  case. 

I would  dismiss  the  appeal  with  costs. 

Rose,  J.,  agreed  with  Riddell,  J. 

The  Court  being  divided,  appeal  dismissed  with  costs. 
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Contract — Brokers — Dealings  in  Company-shares  for  Customer — Sale  of  Shares — 
Credit  of  Proceeds — uPart  Payment  ” — Limitations  Act , R.S.O.  1914,  ch.  76, 
sec.  55  (2) — Interest — Rates  Payable — Effect  of  Contract. 

The  business  transactions  between  the  plaintiffs,  stockbrokers,  and  the 
defendant,  one  of  their  customers,  having  been  begun  and  always  carried 
on  under  and  subject  to  an  agreement  in  writing  respecting  them,  by  which 
it  was  provided  that  when  stocks  held  by  the  plaintiffs  for  the  defendant 
were  sold,  the  proceeds  were  to  be  applied  on  the  defendant’s  account,  and 
the  defendant  was  to  pay  interest  at  such  rate  or  rates  as  the  plaintiffs  might 
notify  the  defendant  of  from  time  to  time: — 

Held,  that  a sale  of  the  defendant’s  stocks  and  the  application  of  the  proceeds 
towards  pajunent  of  his  account,  as  provided  for  in  the  agreement,  saved 
the  plaintiffs’  claim  out  of  the  provisions  of  the  Statute  of  Limitations, 
under  which  otherwise  it  would  be  barred. 

Meaning  and  effect  of  “part  payment”  explained. 

Waters  v.  Tompkins  (1835),  2 C.M.  & R.  723,  followed. 

Section  55  (2)  of  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  considered. 

(2)  That  the  provision  in  respect  of  interest,  contained  in  the  agreement,  was 
applicable  until  transactions  under  it  ceased. 

Judgment  of  Clute,  J.,  40  O.L.R.  374,  affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Clute,  J., 
40  O.L.R.  374. 


November  21,  1917.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Lennox,  and  Rose,  JJ. 

D.  0.  Cameron,  for  the  appellant.  The  evidence  does  not  shew 
that  the  plaintiffs  ever  became  entitled  to  sell  the  stocks  purchased 
by  them  on  the  defendant’s  behalf.  The  agreement  between  the 
plaintiffs  and  the  defendant  is  unenforceable,  and  contrary  to 
public  policy.  The  transactions  between  the  plaintiffs  and  the 
defendant  were  merely  colourable  and  illusory,  and  none  of  the 
purchases  or  sales  of  stock  by  the  plaintiffs  on  behalf  of  the  defend- 
ant were  ever  carried  out  or  intended  to  be  carried  out  by  either 
part3r,  and  were  mere  gambling  transactions,  contrary  to  the 
provisions  of  the  Criminal  Code,  sec.  231:  Beamish  v.  James 
Richardson  & Sons  Limited  (1914),  49  S.C.R.  595,  16  D.L.R.  855. 
The  plaintiffs’  whole  cause  of  action  arose  more  than  six  years  prior 
to  the  issue  of  the  writ  of  summons,  and  is  barred  by  the  Statute 
of  Limitations.  The  plaintiffs  were  not  entitled  to  charge  the 
defendant  with  interest  at  a higher  rate  than  they  were  obliged 
to  pay  themselves  for  call-money  in  New  York  and  Toronto,  and 
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since  the  month  of  November,  1907,  they  were  entitled  to  charge 
interest  only  at  the  rate  of  5 per  cent,  per  annum. 

Joshua  Denovan,  for  the  plaintiffs,  respondents.  The  sales  of 
the  defendant’s  stocks  and  the  application  of  the  proceeds  toward 
payment  of  his  account,  as  provided  for  in  the  agreement,  made, 
in  each  case,  a new  starting-point  for  the  statute  to  run,  and  so  the 
debt  was  never  barred:  Waters  v.  Tompkins  (1835),  2 C.M.&R. 
723.  The  charging  of  interest  and  the  manner  of  charging  it  were 
according  to  the  terms  of  the  agreement  between  the  parties. 

Cameron , in  reply. 


January  11,  1918.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.C.P.: — The  plaintiffs  are  stockbrokers,  and  the 
defendant  w~as  one  of  their  customers;  and  their  business  trans- 
actions were  begun  and  have  been  always  carried  on  under  and 
subject  to  an  agreement  in  writing  respecting  them.  Under  it, 
when  stocks  held  by  the  plaintiffs  for  the  defendant  were  sold,  the 
proceeds  were  to  be  applied  on  the  defendant’s  account;  and  the 
defendant  was  to  pay  interest  at  “such  rate  or  rates  as  the”  plain- 
tiffs “might  notify”  the  defendant  of,  from  “time  to  time.” 

The  questions  involved  in  this  appeal  are:  (1)  whether  a sale  of 
the  defendant’s  stocks  and  the  application  of  the  proceeds  towards 
payment  of  his  account,  as  provided  for  in  the  agreement,  saved 
the  plaintiffs’  claim  out  of  the  provisions  of  the  Statute  of  Limi- 
tations, under  which  otherwise  it  would  be  barred:  and  (2)  whether 
the  provision  in  respect  of  interest,  contained  in  the  agreement, 
is  applicable  until  transactions  under  it  ceased. 

As  the  payment  was  made  in  accordance  with  the  terms  of  the 
agreement,  it  was  a payment  made  by  the  defendant;  and,  as  it 
was  made  on  account  of  a greater  debt,  it  was  a part  payment, 
which  necessarily  was  an  acknowledgment  of  the  existence  of  the 
debt,  from  which  it  is  proper  to  import  a promise  to  pay  it;  and  so 
the  statute  runs  now  from  the  date  of  the  payment,  not  from  the 
time  when  the  cause  of  action  on  the  debt  first  arose;  and,  there- 
fore, is  not  barred. 

The  law  upon  the  subject  is  thus  clearly  stated  by  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Waters  v.  Tompkins,  2 C.M.  & R.  723,  726:  “The  meaning 
of  part  payment  of  the  principal,  is  not  the  naked  fact  of  payment 
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of  a sum  of  money,  but  payment  of  a smaller  on  account  of  a greater 
sum , due  from  the  person  making  the  payment  to  him  to  whom  it 
is  made ; which  part  payment  implies  an  admission  of  such  greater 
sum  being  then  due,  and  a promise  to  pay  it : and  the  reason  why 
the  effect  of  such  a payment  is  not  lessened  by  the  Act  is,  that  it 
is  not  a mere  acknowledgment  by  words,  but  it  is  coupled  with  a 
fact:’’  see  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  sec.  55  (2).* 

On  the  other  question  it  is  said  that  the  agreement  as  to  interest 
does  not  apply  post  diem:  but  after  what  date?  The  case  is  not  one 
of  a debt  payable  at  a fixed  time,  with  interest  in  the  meantime. 
The  indefiniteness  as  to  the  rates  of  interest  was  caused  by  the  fact 
that  they  really  depended  upon  the  rates  which  the  plaintiffs  had 
to  pay  for  the  money  which  they  were  obliged  to  borrow  to  carry 
on  the  defendant’s  purchases.  It  was  said  that  they  charged  one- 
half  of  one  per  cent,  more  than  they  were  obliged  to  pay;  and  that 
part  of  this  profit  was  taken  up  in  paying  the  expenses  of  carrying 
on  their  brokerage  business. 

The  meaning  of  the  agreement,  and  the  intention  of  the  parties, 
were  that  the  defendant  should  pay  such  rates  from  time  to  time 
as  long  as  the  plaintiffs  were  “ carrying”  the  defendant’s  purchases: 
and  in  that  manner  interest  has  been  charged.  After  the  account 
was  closed,  and  the  defendant  had  been  converted  into  simply  a 
debtor,  to  the  plaintiffs,  interest  has  been  charged  at  5 per  cent, 
only.  The  defendant  has  no  reasonable  cause  of  complaint  in  this 
respect. 

And,  lastly,  it  was  urged  that  there  was  a binding  verbal  agree- 
ment that  the  plaintiffs  should  charge  no  more  for  interest  than 
one-half  of  one  per  cent,  more  than  they  had  to  pay.  There  are 
two  answers  to  that  contention:  (1)  that  there  is  no  evidence  that 
anything  more  than  that  has  been  charged:  and  (2)  that,  if  there 
had  been,  the  written  agreement  must  prevail. 

We  held,  upon  the  argument  of  the  appeal,  that  none  of  the 
transactions  was  proved  to  be  illegal. 

I would  dismiss  the  appeal. 

Appeal  dismissed  with  costs. 

*Section  55  (1)  requires  that  an  acknowledgment  or  promise  shall  be  in 
writing;  but  sub-sec.  (2)  provides  that  “nothing  in  this  section  shall  alter, 
take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  by 
any  person.” 
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Ottawa  Separate  School  Trustees  v.  Quebec  Bank. 

Constitutional  Law — Act  respecting  the  Roman  Catholic  Separate  Schools  of 
the  City  of  Ottawa,  7 Geo.  V.  ch.  60  (0.) — Ultra  Vires — Decisions  on 
Previous  Act,  5 Geo.  V.  ch.  1+5 — Moneys  Received  by  Commissioners 
Appointed  under  that  Act — Moneys  Deposited  in  Banks — Moneys  Raised 
by  Board  of  Trustees  under  Separate  Schools  Act — Recovery  by  Trustees — 
Trust — Trust  Funds — British  North  America  Act,  secs.  92,  92 — Rights 
and  Privileges  with  Respect  to  Denominational  Schools — Acts  respecting 
the  Appointment  of  a Commission  for  the  Ottawa  Separate  Schools,  7 Geo. 
V.  ch.  59 — Application  of — Expenditures  Made  by  Commissioners — 
Moneys  Properly  Paid  in  Discharge  of  Liability  of  Board  of  Trustees — - 
Allowance  to  Commissioners — Conversion  of  Trust  Funds — Damages — 
Deductions— Natural  Justice. 

After  the  decisions  of  the  Privy  Council  in  Ottawa  Separate  School  Trustees  v. 
Mackell,  [1917]  A.C.  62,  affirming  the  validity  of  regulation  17  of  the 
Department  of  Education  for  Ontario,  and  in  Ottawa  Separate  School 
Trustees  v.  Ottawa  Corporation,  [1917]  A.C.  76,  declaring  the  Ontario  Act 
5 Geo.  V.  ch.  45  (sec.  3)  ultra  vires,  actions  were  brought  by  the  Board  of 
Trustees  of  the  Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa 
against  the  Commissioners  who  were  appointed,  under  the  Act  mentioned, 
to  manage  and  control  those  schools,  and  against  two  banks,  to  recover 
certain  moneys  of  the  plaintiffs  taken  over  by  the  defendants  under  the 
authority  of  that  Act.  All  the  funds  sought  to  be  recovered  were  raised  by 
taxation  imposed  by  the  plaintiffs  under  the  Separate  Schools  Act: — 

Held,  (1)  that,  if  the  powers  and  rights  and  duties  conferred  by  the  Separate 
Schools  Act  might  be  called  a trust,  and  the  moneys  raised  for  school 
purposes  thereunder  trust  moneys,  the  transfer  of  such  rights  and  powers 
and  the  funds  raised  thereunder  to  the  Commissioners  was  in  breach  of  the 
trust — the  Separate  Schools  Act  contemplating  that  the  Board  of  Trustees 
had  the  exclusive  right,  privilege,  and  duty  to  exercise  and  discharge  those 
rights,  privileges,  and  duties;  and  the  application  of  the  funds  by  the  Com- 
missioners to  the  purposes  of  the  trust  was  no  answer  to  the  actions. 

(2)  That  the  Act  passed  by  the  Ontario  Legislature  in  1917,  after  the  decisions 
of  the  Privy  Council — an  Act  respecting  the  Roman  Catholic  Separate 
Schools  of  the  City  of  Ottawa — 7 Geo.  V.  ch.  60,  declaring  in  effect  that  all 
expenditures  made  by  the  Commissioners  were  valid  and  binding  on  the 
plaintiffs,  was  ultra  vires. 

Section  93  of  the  British  North  America  Act,  1867,  must  be  read  with  sec. 
92;  and,  while  sec.  93  expressly  gives  to  the  Provincial  Legislature  the  exclu- 
sive right  to  make  laws  in  relation  to  education,  that  right  is  subject  to  the 
provisions  following,  the  first  of  which  is  that  nothing  in  such  laws  shall 
prejudicially  affect  any  right  or  privilege  with  respect  to  denominational 
schools  which  any  class  of  persons  had  by  law  in  the  Province  at  the  Union. 
The  effect  of  the  Act  7 Geo.  V.  ch.  60  was,  to  affect  prejudicially  some  of 
the  rights  or  privileges  of  the  plaintiffs  as  a Board  of  Separate  School 
Trustees.  That  Act  was  to  be  regarded  only  as  an  ineffectual  means  of 
getting  rid  of  the  effect  of  the  declaration  of  the  Privy  Council  that  5 Geo.  V. 
ch.  45  was  ultra  vires. 

(3)  That  another  Act  passed  by  the  Ontario  Legislature  in  1917 — an  Act 
respecting  the  Appointment  of  a Commission  for  the  Ottawa  Separate 
Schools — 7 Geo.  V.  ch.  59,  was  not  applicable  to  the  questions  before  the 
Court  in  these  actions. 

(4)  That,  although  the  expenditures  made  by  the  Commissioners  were  ultra 
vires  and  the  Acts  of  1917  had  not  the  effect  of  making  the  plaintiffs  liable 
for  the  acts  of  the  Commissioners,  yet,  inasmuch  as  a large  portion  of  the 
expenditure  found  its  proper  place  and  application  in  carrying  on  the  schools, 
the  Court  could  recognise  this  portion  of  the  expenditure  and  preclude  the 
recovery  of  the  plaintiffs  to  that  extent. 
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At  the  moment  when  the  Commissioners  took  control  of  the  moneys  and 
property  of  the  plaintiffs,  there  was  a conversion;  and  the  plaintiffs  were  en- 
titled to  recover  damages  commensurate  with  their  loss  by  the  conversion. 
The  measure  of  the  loss  was  the  amount  of  the  funds  converted;  but  the  funds 
were  trust  funds  which  the  plaintiffs  were  bound  to  apply  to  the  conduct 
and  management  of  the  schools;  the  teachers,  officers,  and  employees  had 
been  hired  by  the  plaintiffs;  an  indebtedness  had  accrued  or  was  accruing; 
and  from  the  amount  to  be  recovered  by  the  plaintiffs  should  be  deducted 
a sum  representing  the  amount  by  which  the  plaintiffs  were  relieved  from 
their  obligations  in  respect  of  salaries  and  the  conduct  and  management 
of  the  schools.  This  was  but  natural  justice. 


Three  actions  were  brought  by  the  Board  of  Trustees  of  the 
Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa:  (1) 
against  the  Quebec  Bank;  (2)  against  the  Bank  of  Ottawa;  and 
(3)  against  Thomas  D’Arcy  McGee,  Arthur  Charbonneau,  and 
Dennis  Murphy,  those  three  individuals  composing  the  Com- 
mission appointed  by  the  Lieutenant-Governor  of  Ontario  under 
the  Act  5 Geo.  V.  ch.  45,  assented  to  on  the  8th  April,  1915. 

These  three  actions  were  consolidated  by  order  of  Middleton,  J. 
0 Ottawa  Separate  School  Trustees  v.  Quebec  Bank  (1917),  39  O.L.R. 
118,  35  D.L.R.  134),  and  the  Attorney-General  for  Ontario  and 
Mackell  and  others  (representing  a class  of  ratepayers  interested) 
were  added  as  defendants. 

The  actions  were  brought  to  recover  moneys  paid  by  the  banks 
to  the  Commission  and  separate  school  moneys  paid  by  the  Cor- 
poration of  the  City  of  Ottawa  to  the  Commission. 


The  consolidated  actions  were  tried  by  .Clute,  J.,  without  a 
jury,  at  Ottawa. 

N.  A.  Belcourt , K.C.,  and  E.  R.  E.  Chevrier,  for  the  plaintiffs. 

G.  F.  Henderson , K.C.,  for  the  defendant  the  Quebec  Bank. 

McGregor  Young,  K.C.,  for  the  Attorney-General  for  Ontario. 

W . N.  Tilley,  K.C.,  and  A.  W.  Greene,  for  the  other  defendants. 

January  14.  Clute,  J.: — These  actions  (consolidated)  are 
brought  to  recover  certain  moneys  and  property  of  the  plaintiffs 
taken  over  by  the  defendants  under  the  authority  of  an  Act  of  the 
Ontario  Legislature,  5 Geo.  Y.  ch  45,  assented  to  on  the  8th  April, 
1915. 

The  plaintiffs  in  their  statement  of  claim  in  the  consolidated 
actions  allege  that  on  the  26th  July,  1915,  they  had  deposited 
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various  sums  in  the  Quebec  Bank,  amounting  to  $97,331.34;  that 
they  have  since  demanded  this  sum ; and  that  payment  thereof  has 
been  refused.  The  plaintiffs  further  allege  that  the  Bank  of  Ottawa 
at  various  dates  during  the  year  1916  received  on  deposit  certain 
sums  of  money  aggregating  $37,627.02,  being  the  property  of  the 
plaintiffs,  and  the  Bank  of  Ottawa  has  since  held  the  said  moneys 
and  now  wrongfully  detains  and  refuses  to  pay  the  same  to  the 
plaintiffs/  They  further  charge  that  the  defendants  Dennis 
Murphy,  Thomas  D’Arcy  McGee,  and  Arthur  Charbonneau,  the 
alleged  Commissioners,  procured  to  themselves  the  payment  by  the 
Corporation  of  the  City  of  Ottawa  and  received  from  the  corpora- 
tion $84,955.50,  representing  one-half  of  the  annual  rate  of  nine 
mills  on  the  dollar  on  the  taxable  property  of  the  supporters  of  the 
Roman  Catholic  Separate  Schools  for  the  City  of  Ottawa  during 
the  year  1915,  which  sum  had  previously  been,  under  the  law  in  that 
respect,  levied  and  collected  by  the  Corporation  of  the  City  of 
Ottawa  for  the  Roman  Catholic  Separate  School  supporters  and 
the  Roman  Catholic  Separate  Schools  of  the  City  of  Ottawa  for  the 
account  and  benefit  of  the  plaintiffs  and  for  the  management  and 
conduct  of  the  Separate  Schools,  and  they  charge  these  defendants 
with  having  appropriated  to  their  own  use  the  whole  of  the  said 
sum,  and  that  they  have  wrongfully  detained  and  wrongfully  detain 
and  have  refused  to  pay  the  said  sum  to  the  plaintiffs.  The 
plaintiffs  claim  from  the  Quebec  Bank  $97,331.34;  from  the 
Bank  of  Ottawa  $37,627.02;  and  from  the  other  defendants, 
the  alleged  Commission,  $84,955.50,  and  also  the  said  sum  from 
the  Quebec  Bank  and  the  Bank  of  Ottawa. 

The  correctness  of  these  amounts,  without  admitting  liability, 
is  not  disputed. 

The  Quebec  Bank  states  that  any  moneys  that  were  standing 
to  the  credit-  of  the  plaintiffs  in  its  books  on  the  26th  July, 
1915,  have  been  since  that  date  paid  out  and  disbursed  to  or  on  the 
order  of  the  Ottawa  Separate  School  Commission  in  the  ordinary 
course  of  banking  business.  This  also  is  not  disputed.  The 
Quebec  Bank  further  pleads  the  Act  5 Geo.  V.  ch.  45,  alleging 
that  the  Commission  appointed  pursuant  to  the  Act  duly  entered 
into  possession  of  the  premises  and  property  of  the  plaintiff  Board 
and  all  the  moneys  so  standing  to  the  credit  of  the  plaintiff  Board 
on  the  books  of  the  Quebec  Bank,  and  exercised  and  discharged  the 


xliJ  ONTARIO  LAW  REPORTS. 

powers  and  duties  of  the  Board  and  disbursed  the  said  moneys  for 
the  purposes  of  the  Separate  Schools  of  the  City  of  Ottawa  until 
the  said  statute  was  declared  to  be  ultra  vires  by  order  of  His 
Majesty  in  Council  pronounced  on  the  6th  November,  1916.  This 
also  is  not  denied,  although  the  legality  is  called  in  question.  The 
bank  further  alleges  that  the  moneys  so  paid  out  and  disbursed 
were  moneys  which  were  by  law  required  to  be  used  for  the 
purpose  of  the  maintenance  and  conduct  of  the  Separate  Schools 
of  the  City  of  Ottawa  and  that  the  moneys  were  so  applied  and 
used  for  payments  and  expenditures  necessary  and  proper  to  the 
maintenance  and  conduct  of  the  Separate  Schools  of  the  City  of 
Ottawa;  and  it  further  pleads,  as  a defence  to  the  action,  the  Act 
7 Geo.  V.  ch.  60 — an  Act  respecting  the  Roman  Catholic  Separate 
Schools  of  the  City  of  Ottawa. 

The  Bank  of  Ottawa  raises  the  same  defence,  and  pleads  also 
that  the  $37,627.02  claimed  by  the  plaintiffs  was  received  by  the 
bank  from  the  Commission  in  the  ordinary  course  of  its  (the  bank’s) 
banking  business  as  the  banker  of  the  said  Commission,  and  the 
whole  of  the  said  sum  with  accrued  interest  thereon  is  still  standing 
to  the  credit  of  and  subject  to  the  order  of  the  said  Commission.  I 
find  that  this  amount  was  raised  by  the  plaintiffs  in  due  form  and 
collected  and  paid  into  the  bank  to  form  a sinking  fund  to  meet  the 
payment  of  certain  debentures  which  had  been  duly  and  lawfully 
issued  by  the  plaintiffs  to  raise  money  for  school  purposes,  and  that 
they  were  set  apart,  ear-marked,  and  in  trust  for  that  fund.  It  is 
further  pleaded  by  the  Bank  of  Ottawa  that  the  last  mentioned  sum 
formed  a part  of  the  $97,331.34  which  the  plaintiffs  claim  from  the 
Quebec  Bank.  The  Bank  of  Ottawa  further  pleads  that  the  Com- 
mission borrowed  from  it  the  sum  of  $71,891.16  for  school 
purposes,  which  were  necessary  to  conduct  and  maintain  the 
said  schools,  and  which,  but  for  the  appointment  of  the  said 
Commission  as  aforesaid,  would  have  been  expended  by  the  plain- 
tiffs in  the  proper  conduct  and  management  thereof;  and  by 
way  of  counterclaim  the  Bank  of  Ottawa  repeats  the  allegations  and 
claims  to  recover  the  sum  of  $71,891.16,  which  still  remains  due  and 
owing  to  it  by  the  Commission. 

The  Commissioners,  by  their  defence  to  the  consolidated  actions, 
deny  that  they  are  indebted  in  the  sum  of  $84,955.50,  and  deny 
that  that  sum  was  procured  or  received  by  the  Commissioners  from 
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the  Corporation  of  the  City  of  Ottawa  as  therein  alleged ; and  say 
that,  on  the  contrary,  the  said  moneys  were  received  by  the  Com- 
mission out  of  the  Supreme  Court  of  Ontario  pursuant  to  the 
order  of  the  Appellate  Division  of  the  Supreme  Court,  made  on  the 
3rd  April,  1916,  in  an  action  in  which  the  plaintiff  Board  with 
Charles  Leclerc  and  others  were  plaintiffs  and  the  said  corporation 
and  the  said  Ottawa  Separate  School  Commission  were  defendants. 
It  was  not  denied  that  this  sum  was  received  by  the  Commission 
from  the  Court,  the  sum  having  been  paid  into  Court.  It  is  also 
not  denied  that  it  represents  the  school  funds  of  the  Board.  The 
Commission  further  state  that  the  moneys  so  received  out  of  Court 
were  wholly  disbursed  and  expended  in  maintaining  and  carrying 
on  the  said  schools.  They  further  plead  that  the  Department  of 
Education  made  regulation  17,  controlling  the  use  of  the  French 
language  in  the  Public  and  Separate  Schools  of  the  Province;  that 
the  regulation  was  first  published  in  June,  1912,  and  was  republished 
as  amended  in  August,  1913;  that  there  were  both  French  and 
English-speaking  supporters  of  the  Separate  Schools  in  the  City  of 
Ottawa,  and  a number  of  the  schools  under  the  control  of  the 
plaintiff  Board  were  attended  by  children  whose  native  tongue  was 
French,  and  were  “ English-French”  schools  as  defined  by  the 
said  regulation,  and  subject  to  its  provisions.  The  remaining 
schools  were  attended  by  children  of  the  English-speaking  sup- 
porters, and  English  was  the  sole  language  in  use  for  instruction  or 
communication  to  the  pupils  therein;  that  a majority  of  the 
plaintiff  Board,  being  opposed  to  the  regulation,  resisted  the  De- 
partment of  Education  and  wrongfully  refused  to  comply  with  the 
said  regulation;  that  Mackell  and  others,  on  the  29th  April,  1914, 
brought  an  action  against  the  Board,  in  which,  with  other  relief, 
they  claimed  an  injunction  restraining  the  Board  from  employing 
or  paying  teachers  without  proper  legal  qualifications,  as  well  as 
teachers  who  refused  or  neglected  to  conform  to  the  said  regulations, 
and  also  from  borrowing  money  whilst  the  Board  should  neglect 
or  refuse  to  conform  to  or  comply  with  the  said  regulation;  that  on 
the  29th  April,  1914,  an  interim  order  was  obtained  restraining  the 
Board  as  aforesaid,  which  was  continued  by^a  further  order  until 
the  20th  May,  1914,  when  it  was  continued  until  the  trial ; that,  the 
Board  having  been  guilty  of  a breach  of  the  injunction,  an  order  was 
obtained  on  the  11th  September,  1914,  that  the  Board  should  open 
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the  schools  under  their  control  not  later  than  the  16th  September, 
1914;  that  a trial  was  had  and  completed  on  the  17th  December, 
1914,  wherein  it  was  pronounced  that  the  said  regulation  was 
valid  and  intra  vires , and  the  Board  were  perpetually  restrained 
from  the  payment  of  unqualified  teachers  or  teachers  who  neglected 
or  refused  to  conform  to  or  in  any  manner  contravened  the  said 
regulation,  subject  to  such  further  order  as  the  Court  might  see 
fit  to  make,  upon  it  being  shewn  that  the  Board  were  conducting 
and  intended  to  conduct  the  schools  under  their  charge  according  to 
law;  and  thereupon  a Commission  was  appointed,  which  took 
possession  of  the  premises  and  properties  of  the  Board  on  the  26th 
July,  1915,  and  thereafter  maintained  and  conducted  the  said 
schools  continuously  until  the  month  of  November,  1916,  during 
the  whole  of  which  time  it  is  alleged  that  the  plaintiff  Board  con- 
tinued in  their  wrongful  opposition  to  the  regulations  of  the 
Department  and  were  unwilling  to  conduct  the  said  schools  accord- 
ing to  law,  and  it  continued  to  be  necessary  to  adopt  special  means 
to  provide  education  for  the  children  entitled  to  attend  the  said 
schools.  The  defence  further  alleges  that  the  sum  of  $84,955.50 
paid  out  of  Court  to  the  Commissioners,  and  all  the  moneys  which  the 
plaintiffs  seek  to  recover  from  the  defendants  in  this  action,  were 
expended  and  disbursed  by  the  Commissioners  in  carrying  on  the  said 
schools  and  in  the  maintenance,  conduct,  and  management  thereof, 
and  were  used  and  applied  by  them  as  the  Board  should  have  used 
and  applied  them  in  carrying  on  the  schools  ; and  that,  in  addition, 
the  Commissioners  incurred  a liability  to  the  Bank  of  Ottawa  for 
$71,891.16;  and  these  defendants  claim  that  they  are  entitled  to  be 
indemnified  by  the  Board  from  and  against  all  liability  in  con- 
nection with  the  said  moneys  in  question,  including  moneys  so 
borrowed  as  aforesaid,  and  their  expenditure  by  the  Commissioners 
as  set  forth.  They  claim  that  the  moneys  were  used  and  applied 
in  discharging  the  debts  and  liabilities  of  the  Board,  and  the  Com- 
missioners are  entitled  to  be  subrogated  to  the  rights  of  all  persons 
and  corporations  so  thereby  paid.  These  defendants  also  plead 
and  claim  the  benefit  of  7 Geo.  V.  ch.  60;  and  by  way  of  counter- 
claim repeat  the  allegations  and  claim  indemnity  and  an  order  that 
the  plaintiffs  pay  and  discharge  the  $71,891.16  and  interest. 

The  preamble  of  the  Act  5 Geo.  V.  ch.  45  recites  an  action 
pending  in  the  Supreme  Court  of  Ontario,  of  Mackell  and  other 


Clute,  J. 

1918 

Ottawa 

Separate 

School 

Trustees 

v. 

Quebec 

Bank. 


600 

Clute,  J. 

1918 

Ottawa 
Separate 
School 
-Trustees 
. v. 
Quebec 
Bank. 


ONTARIO  LAW  REPORTS.  [vol. 

supporters  of  the  Separate  Schools  in  the  City  of  Ottawa  against 
the  above  plaintiffs,  in  which  the  Board  are  contending  that  regula- 
tions number  17  of  1912  and  number  17  of  1913,  made  by  the 
Minister  of  Education,  were  ultra  vires  of  the  Provincial  Legis- 
lature under  the  British  North  America  Act.  The  Act  further 
recites  that  the  said  Board  have  failed  to  open  the  schools  in  their 
charge  at  the  time  appointed  by  law,  and  to  provide  or  pay  qualified 
teachers  for  the  said  schools,  and  have  threatened  at  different  times 
to  close  the  said  schools  and  to  dismiss  th  equalified  teachers  duly 
engaged  for  the  same.  The  Act  declares : (1)  that  the  said  regulations 
were  duly  made  and  became  binding  upon  the  said  Board  and 
the  schools  under  their  control ; (2)  it  declares  the  duty  of  the  Board 
(a)  to  keep  open  the  said  schools;  ( b ) to  continue  to  employ 
qualified  teachers ; (c)  to  engage  additional  teachers ; (d)  to  do  all 
acts  necessary  to  carry  out  the  foregoing  duties.  Section  3 provides 
that  if,  in  the  opinion  of  the  Minister  of  Education,  the  Board  fail 
to  comply  with  any  of  the  provisions  of  this  Act,  he  shall  have 
power  (a)  to  appoint  a Commission  of  not  less  than  three  nor 
more  than  seven  persons ; ( b ) to  vest  in  the  Commission  all  of  the 
powers  possessed  by  the  Board;  (c)  to  suspend  or  withdraw  all  or 
any  of  the  rights,  powers,  and  privileges  of  the  Board,  and,  when- 
ever he  may  think  desirable,  to  restore  the  whole  or  any  part  of  the 
same  and  to  revest  the  same  in  the  Board;  (d)  to  make  such  use  of 
the  legislative  grant  that  would  be  payable  to  the  Board  on  the 
warrant  of  any  inspector  for  the  use  of  any  of  the  said  schools  as 
the  Minister  may  in  writing  direct.-  By  sec.  4,  nothing  in  the  Act 
shall  be  construed  to  relieve  the  Board  or  its  members  from  the 
discharge  and  performance  of  any  duties  imposed  upon  it  or  them 
by  law  or  by  any  judgment  in  the  said  action,  or  from  any  liability 
to  any  supporter  of  the  said  schools  or  other  person  interested  that 
has  been  or  may  be  incurred  by  reason  or  on  account  of  the  failure 
or  neglect  of  the  Board  or  any  of  its  members  to  perform  or  dis- 
charge the  said  duties. 

Upon  the  Act  being  passed,  an  action  was  commenced  by  the 
plaintiffs  to  have  the  Act  declared  ultra  vires.  The  Act  was  held 
by  the  Ontario  Courts  to  be  within  the  power  of  the  local  Legis- 
lature: Ottawa  Separate  School  Trustees  v.  City  of  Ottawa  (1915-16), 
34  O.L.R.  624,  24  D.L.R.  497,  36  O.L.R.  485,  30  D.L.R.  485. 

In  the  Mackell  case  the  regulations  numbered  17  were  also  held 
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valid  and  binding:  Mackell  v.  Ottawa  Separate  School  Trustees  C!ute,-J’ 

(1914-15),  32  O.L.R.  245,  18  D.L.R.  456,  34  O.L.R.  335,  24  D.L.R.  ^ 

475.  Ottawa 

Both  the  Mackell  case  and  the  action  by  the  Board  impugning  ^Schoo™ 
the  validity  of  the  statute  were  carried  to  the  Privy  Council,  with  Trustees 
the  result  that  the  validity  of  the  regulation  (now  called  17)  was  Quebec 
affirmed:  Ottawa  Separate  School  Trustees  v.  Mackell,  [ 1917]  A.C.  Bank* 
62,  32  D.L.R.  1 ; and  the  Act  5 Geo.  V.  ch.  45  (sec.  3)  was  declared 
to  be  ultra  vires : Ottawa  Separate  School  Trustees  v.  Ottawa  Cor- 


poration, [1917]  A.C.  76,  32  D.L.R.  10.  It  is  thus  apparent  how 
important  is  an  understanding  of  the  views  taken  by  the  Privy 
Council  of  the  rights  of  the  plaintiffs  and  of  the  scope  and  power 
of  the  local  Legislature  in  dealing  with  those  rights. 

The  judgment  of  their  Lordships  was  delivered  by  Lord  Buck- 
master,  L.C.,  in  each  case. 

As  these  cases  are  relied  upon  by  counsel  for  both  parties,  and 
as  they  clearly  disclose  the  facts  and  circumstances  which  gave 
rise  to  this  case,  I shall  refer  to  them  somewhat  fully  in  the  present 
case. 

In  the  Mackell  case  it  is  pointed  out  that  in  Ontario  there  are 
two  classes  of  free  primary  schools,  public  schools  and  separate 
schools ; the  latter  being  denominational  schools,  established  under 
the  Separate  Schools  Act  of  1863,  26  Viet.  ch.  5,  Upper  Canada. 
The  appellants  were  elected  trustees  of  the  Rom  an  Catholic  Separate 
Schools  in  Ottawa,  and  under  the  above  Act  had  power  to  determine 
the  “kind  and  description”  of  schools  to  be  established  therein  and 
power  to  manage  them.  In  1913,  the  Department  of  Education  for 
the  Province,  under  provincial  statutory  powers  to  make  regula- 
tions, issued  a regulation  (number  17)  restricting  the  use  of  French 
in  schools,  whether  public  or  private,  in  which  French  was  a 
language  of  instruction  and  communication.  Section  93  of  the 
British  North  America  Act,  1867,  enacts  that  for  each  Province  the 
Legislature  may  exclusively  make  laws  in  relation  to  education, 
but,  by  sub-sec.  1,  provides  that  “nothing  in  any  such  law  shall 
prejudicially  affect  any  right  or  privilege  with  respect  to  denomina- 
tional schools  which  any  class  of  persons  have  in  the  Province  at 
the  Union.”  The  appellants  contended  that  the  regulation  was 
invalid  under  the  above  section  and  was  not  binding  upon  them. 
It  was  held:  (1)  that  the  class  of  persons  for  whom  the  protection 
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of  the  sub-section  is  claimed  must  be  a class  determined  by  religious 
belief  and  not  by  race  or  language;  (2)  that  the  power  of  the 
appellants  as  trustees  to  determine  the  “kind  and  descrip tion”  of 
schools  did  not  extend  to  determining  whether  English  or  French 
should  be  the  language  of  instruction  ; and  (3)  that  the  regulation 
did  not  prejudicially  affect  any  right  or  privilege  secured  by  law  at 
the  Union  to  Roman  Catholics  in  the  Province,  and  that  it  was 
consequently  valid  and  binding  upon  the  appellants. 

The  Lord  Chancellor  points  out  (p.  67)  that  in  order  to  confer 
legislative  authority  upon  the  “instructions”  an  Act  (5  Geo.  V.  ch. 
45)  was  passed,  during  the  litigation,  declaring  that  the  regulations 
imposed  were,  duly  made,  etc. 

“It  is  obvious,”  the  Lord  Chancellor  continues  (pp.  67,  68), 
“that  the  validity  of  this  statute  depends  upon  considerations 
similar  to  those  involved  in  determining  the  validity  of  the  in- 
structions . . . Of  192  Rom  an  Catholic  schools  under  the  charge 
of  the  appellants  116  have  been  designated  English-French 
schools.” 

In  dealing  with  the  question,  “What  were  the  rights  and 
privileges  that  were  protected  by  the  Act,  and  were  they  invaded 
by  the  circular  according  to  its  true  meaning?”  the  Lord  Chan- 
cellor pointed  out  (pp.  69,  70)  that  at  the  date  of  the  passing  of  the 
British  North  America  Act,  1867,  a statute  was  in  operation  in 
Upper  Canada  by  which  certain  legal  rights  and  privileges  were 
conferred  on  Roman  Catholics  in  Upper  Canada  in  respect  to 
separate  schools,  and,  so  far  as  the  facts  of  this  case  were  concerned 
that  was  the  only  source  from  which  the  rights  and  privileges 
could  have  proceeded. 

This  Act,  the  Separate  Schools  Act,  1863  (26  Viet.  ch.  5,  Upper 
Canada),  by  sec.  2 enabled  five  heads  of  families,  being  Roman 
Catholics,  to  call  a meeting  for  the  election  of  trustees  for  the 
management  of  a separate  school  for  Roman  Catholics. 

By  sec.  7 : “The  Trustees  of  Separate  Schools  forming  a body 
corporate  under  this  Act,  shall  have  the  power  to  impose,  levy  and 
collect  School  rates  or  subscriptions,  upon  and  from  persons  sending 
children  to,  or  subscribing  towards  the  support  of  such  Schools, 
and  shall  have  all  the  powers  in  respect  of  Separate  Schools,  that 
the  Trustees  of  Common  Schools  have  and  possess  under  the  pro- 
visions of  the  Act  relating  to  Common  Schools.” 
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Section  13  provides  that  all  teachers  of  separate  schools  shall 
be  subject  to  the  same  examinations,  and  receive  their  certificates 
on  qualifications,  in  the  same  manner  as  common  school  teachers 
generally;  “ provided  that  persons  qualified  by  law  as  Teachers, 
either  in  Upper  Canada  or  Lower  Canada,  shall  be  considered  quali- 
fied Teachers  for  the  purposes  of  this  Act.”  This  provision  has  been 
held  by  the  Privy  Council  to  be  limited  in  time,  and  is  therefore 
not  applicable  to  the  present  case. 

Section  26  provides  that  the  Roman  Catholic  Separate  Schools 
shall  be  subject  to  inspection  as  may  be  directed  from  time  to  time 
by  the  Chief  Superintendent  of  Education,  and  shall  be  subject 
also  to  such  regulations  as  may  be  imposed  from  time  to  time  by 
the  Council  of  Public  Instruction  for  Upper  Canada. 

As  section  7 confers  upon  the  trustees  of  separate  schools  all 
the  powers  in  respect  of  separate  schools  that  the  trustees  of 
common  schools  have  under  the  provisions  of  the  Act  relating  to 
common  schools,  it  is  necessary  to  turn  to  that  Act,  which  will  be 
found  in  the  Consolidated  Statutes  of  Upper  Canada,  22  Viet.  ch. 
64  (sec.  79).  This  section  points  out  the  duty  of  the  Board  and 
defines  its  powers.  There  are  some  18  sub-sections,  which  include 
provisions  for  the  appointment  of  a Chairman,  Secretary,  Super- 
intendent, Collectors,  and  Secretary-Treasurer,  and  provide  for 
the  meetings  of  the  Board;  and  sub-sec.  4 gives  authority  to 
take  possession  of  all  common  school  property,  and  to  accept  and 
to  hold  as  a corporation  all  property  acquired  or  given  for  common 
school  purposes  in  the  city,  town  or  village,  by  any  title  whatso- 
ever; (5)  to  manage  or  dispose  of  such  property,  and  all  moneys 
or  income  for  common  school  purposes;  (6)  to  apply  the  same,  or 
the  proceeds,  to  the  objects  for  which  they  have  been  given  or 
acquired;  (7)  to  provide  school  premises,  and  apparatus,  text- 
books, and  library;  (8)  to  determine  (a)  the  sites,  kind  and  de- 
scription of  schools;  (6)  the  teacher  or  teachers  to  be  employed, 
the  terms  of  employing  them,  the  amount  of  their  remuneration, 
and  the  duties  which  they  are  to  perform,  the  salary  of  the  local 
superintendent  of  schools  appointed  by  them,  and  his  duties;  (9) 
to  adopt,  at  their  discretion,  measures  for  union  with  Grammar 
Schools;  (10)  to  appoint  committees  of  oversight  and  manage- 
ment; (11)  to  prepare  estimates  to  lay  before  the  municipal 
councils  (a)  for  salaries;  ( b ) school  premises;  (c)  buildings,  rents, 
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repairs;  (d)  suitable  apparatus  and  text-books;  (e)  school  libraries; 
(/)  for  all  other  necessary  expenses  of  the  schools  under  their  charge ; 
(12)  to  levy  school  rates;  (13)  to  give  orders  to  teachers  and  other 
school  officers  and  caretakers  for  sums  due  them ; (14)  to  call  annual 
and  special  meetings;  (15)  to  see  that  pupils  in  the  schools  are  duly 
supplied  with  a uniform  series  of  authorised  text-books;  (16)  to 
see  that  all  schools  under  their  charge  are  conducted  according  to 
the  authorised  regulations;  (17)  to  prepare  and  transmit  to  the 
Chief  Superintendent  of  Education  a report  containing  all  informa- 
tion required  by  the  regulations. 

In  commenting  upon  this  section  in  the  Mackell  case,  the  Lord 
Chancellor  points  out  the  wide  powers  thereby  given  and  observes 
(pp.  70,71) 

“These  powers  are,  however,  to  some  extent  limited  by  sub- 
secs. 15  and  16,  the  first  of  which  in  effect  requires  that  the  text- 
books should  be  a uniform  series  of  authorised  text-books,  while 
the  latter  compels  the  trustees  to  see  that  all  schools  under  their 
charge  are  conducted  according  to  the  authorised  regulations.” 

Counsel  for  the  appellants  contended  in  that  case  that  the 
“kind  of  school”  under  sub-sec.  8 of  sec.  79  that  the  trustees  were 
authorised  to  provide  is  a school  where  education  is  to  be  given  in 
such  language  as  the  trustees  think  fit,  and  that  “kind  of  school” 
means  a school  where  the  French  language,  under  the  direction  of 
trustees,  may  be  used  as  a medium  of  instruction  on  terms  not 
less  favourable  than  the  use  of  English.  The  Lord  Chancellor 
said  (pp.  71,  72): — 

“Their  Lordships  are  unable  to  agree  with  this  view.  The 
‘kind’  of  school  referred  to  in  sub-sec.  8 of  sec.  79  is,  in  their 
opinion,  the  grade  or  character  of  school,  for  example,  ‘a  girls’ 
school,’  'a  boys’  school,’  or  ‘an  infants’  school,’  and  a ‘kind’  of 
school,  within  the  meaning  of  that  sub-section,  is  not  a school 
where  any  special  language  is  in  common  use. 

“The  schools  must  be  conducted  in  accordance  with  the  regula- 
tions, and  their  Lordships  can  find  nothing  in  the  statute  to  take 
away  from  the  authority  that  had  power  to  issue  regulations  the 
power  of  directing  in  what  language  education  is  to  be  given.  . . . 

“Their  Lordships  appreciate  the  affection  which  the  French- 
speaking  residents  in  Ottawa  feel  for  the  French  language;  but  it 
must  not  be  forgotten  that,  although  a majority  of  the  supporters 
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of  the  English-French  separate  schools  in  Ottawa  are  of  French 
origin,  there  are  other  supporters  to  whom  French  is  not  the 
natural  language.  This  fact  has  no  doubt  caused  great  difficulty 
in  adjusting  fairly  as  between  the  different  inhabitants  the  natural 
rivalry  as  to  the  language  to  be  used  in  the  education  of  the 
children,  and  the  care  with  which  this  difficulty  has  been  considered 
is  evidenced  in  the  terms  of  a valuable  report  which  is  printed  in 
the  record  and  to  which  their  Lordships  would  direct  attention.” 

I copy  the  portion  of  the  report  there  quoted,  as  having  material 
bearing  on  the  present  case: — 

“As  was  stated  in  our  former  report,  while  all  classes  of  the 
French  people  are  not  only  willing  but  desirous  that  their  children 
should  learn  the  English  language,  they  at  the  same  time  wish 
them  to  retain  the  use  of  their  own  language,  and  there  is  no  reason 
why  they  should  not  do  so.  To  possess  the  knowledge  of  both 
languages  is  an  advantage  to  them.  And  the  use  of  the  English 
language  instead  of  their  own,  if  such  a change  should  ever  take 
place,  must  be  brought  about  by  the  operation  of  the  same  in- 
fluences which  are  making  it  all  over  this  continent  the  language 
of  other  nationalities  as  tenacious  of  their  native  tongue  as  the 
French.  It  is  a change  that  cannot  be  forced.  To  attempt  to 
deprive  a people  of  the  use  of  their  native  tongue  would  be  as  un- 
wise as  it  would  be  unjust,  even  if  it  were  possible.  In  the  British 
Empire  there  are  people  of  many  languages.  The  use  of  these 
does  not  affect  the  loyalty  of  the  people  to  the  Crown,  and  the 
English  language  remains  the  language  of  the  Empire.  The  object 
of  these  schools  is  to  make  better  scholars  of  the  rising  generation 
of  French  children,  and  to  enable  them  to  do  better  for  themselves 
by  teaching  them  English,  while  leaving  them  free  to  make  such 
use  of  their  own  language  as  they  please.” 

The  Lord  Chancellor  then  proceeds  (p.  72) : — 

“ It  therefore  becomes  necessary  to  examine  closely  the  terms  of 
the  circular  in  order  to  ascertain  the  nature  and  extent  of  the 
restrictions  it  imposes.  Unfortunately  it  is  couched  in  obscure 
language,  and  it  is  not  easy  to  ascertain  its  true  effect.” 

After  referring  to  different  portions  of  the  regulations,  he 
observes  (pp.  72,  73) : — 

“The  second  paragraph  of  the  circular  is  important.  The 
regulations  and  courses  of  study  prescribed  for  the  public  schools, 
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which  are  not  inconsistent  with  the  provisions  of  the  circular,  are 
applied  to  the  English-French  schools,  with  the  following  modi- 
fications : ‘ The  provision  for  religious  instruction  and  exercises  in 
public  schools  shall  not  apply  to  separate  schools,  and  separate 
school  boards  may  substitute  the  Canadian  Catholic  readers  for 
the  Ontario  public  school  readers.’ 

“These  modifications  bring  the  instructions  into  agreement 
with  the  provisions  as  to  regulations  affecting  religious  instruction 
in  the  Common  Schools  Act  and  the  Separate  Schools  Act.” 

He  then  refers  to  sec,  129  of  the  Common  Schools  Act,  1859, 
which  provides  that  pupils  are  not  to  be  required  to  observe  re- 
ligious exercises  objected  to  by  their  parents;  and  His  Lordship 
then  proceeds  (p.  73) : — 

“Indeed  the  clause,  in  their  Lordships’  opinion,  indicates  that 
the  whole  course  of  religious  teaching  in  the  separate  schools  is 
outside  the  operation  of  the  circular,  for  the  circular  applies  to 
public  schools  and  separate  schools  alike  and  impartially,  and  if  it 
contained  provisions  with  regard  to  religious  instruction  in  the 
public  schools,  by  virtue  of  this  clause  those  provisions  would  not 
apply  to  the  separate  schools ; throughout  the  whole  of  the  circular, 
however,  there  is  nothing  whatever  to  indicate  that  it  is  intended 
to  have  any  application,  excepting  it  may  be  in  the  case  of  public 
schools,  to  anything  but  secular  teaching,  and  it  is  in  this  con- 
nection that  clause  3 must  be  read.”  (That  is,  clause  3 of  regula- 
tion 17.)  “This  is  the  clause  which  regulates  the  use  of  French 
as  the  language  of  instruction  and  communication.” 

This  portion  of  the  decision  of  the  Privy  Council  in  the  Mackell 
case,  declaring  that  regulation  17  has  no  application  to  religious 
teaching  in  separate  schools,  has  a very  important  bearing,  I 
think,  upon  the  broader  issues  of  this  case,  and  it  affords  a ground 
of  hope  that  an  arrangement  satisfactory  to  all  parties  may  be 
found.  The  counsel  for  the  plaintiffs  emphasised  what  he  stated 
to  be  the  fact  that  in  the  English-French  schools  the  teachers  were 
compelled  to  use  the  English  language  as  the  language  of  instruction 
during  the  religious  teaching  in  the  schools. 

The  result  of  the  decision  in  the  Mackell  case  was  in  effect  that 
regulation  17  was  valid  and  binding,  but  that  it  had  no  application 
to  religious  instruction  in  separate  schools,  and  that,  in  their 
Lordships’  opinion,  the  clause  as  to  religious  instruction  in  sec.  129 
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of  the  Common  Schools  Act  indicates  that  the  whole  course  of 
religious  instruction  is  outside  the  operation  of  the  circular. 

In  the  case  of  Ottawa  Separate  Schools  Trustees  v.  Ottawa  Cor- 
poration, [1917]  A.C.  76,  32  D.L.R.  10,  which  may  be  referred  to  as 
the  trustees’  case,  the  appellants  being  the  Board  of  Trustees  who 
are  the  present  plaintiffs,  it  appeared  that  they  were  elected  under 
sec.  2 of  the  Separate  Schools  Act  of  1863  (26  Viet.  ch.  5,  Upper 
Canada),  by  the  supporters  of  the  Roman  Catholic  Separate 
Schools  in  Ottawa,  and  had  powers  to  manage  them,  subject  to 
regulations.  It  appeared  that  they  had  refused  to  conduct  the 
schools  in  accordance  with  regulations  which  in  the  Mackell  case 
were  held  to  be  validly  made  by  the  Department  of  Education  for 
the  Province,  and  had  failed  to  open  the  schools  at  the  date  ap- 
pointed by  law,  and  to  provide  or  pay  qualified  teachers.  The 
Legislature  of  Ontario  thereupon  passed  an  Act,  5 Geo.  V.  ch.  45, 
which,  after  reaffirming  the  regulations  and  the  statutory  duties 
of  the  appellants,  provided  by  sec.  3 that  if,  in  the  opinion  of  the 
Minister  of  Education,  the  appellant  Board  should  have  failed  to 
comply  with  any  of  the  provisions  of  the  Act,  he  should  have  power, 
with  the  approval  of  the  Lieutenant-Governor  in  Council,  to  appoint 
a Commission  and  to  vest  in  it  all  or  any  of  the  powers  vested  by 
statute  in  the  Board,  and  to  suspend  or  withdraw  all  or  any  of  the 
rights  and  privileges  of  the  Board  until  he  should  think  it 
desirable  to  restore  the  whole  or  any  part  of  the  same.  The 
British  North  America  Act,  1867,  sec.  93,  enacts  that  for  each 
Province  the  Legislatures  may  exclusively  make  laws  in  relation 
to  education,  but  provides,  by  sub-sec.  1,  “Nothing  in  any  such 
laws  shall  prejudicially  affect  any  right  or  privilege  with  respect 
to  denominational  schools  which  any  class  of  persons  has  by  law  in 
the  Province  at  the  Union.”  (See  the  head-note  in  the  trustees’ 
case.) 

It  was  held  that  sec.  3 of  5 Geo.  V.  ch.  45  was  ultra  vires  and 
invalid  under  sec.  93,  sub-sec.  1,  of  the  British  North  America  Act, 
1867,  since  it  prejudicially  affected  the  right  or  privilege  conferred 
by  the  Act  of  1863  upon  the  supporters  of  the  Roman  Catholic 
separate  schools  in  Ottawa  (a  section  of  a class  of  persons  within  the 
meaning  of  the  sub-section)  to  elect  trustees  for  the  management 
of  the  schools. 

The  Ottawa  Separate  Schools  Commission  was  appointed  under 
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sec.  3 of  5 Geo.  Y.  ch.  45,  referred  to  in  the  head-note,  and  under 
the  circumstances  therein  mentioned. 

The  appellants  in  the  trustees’  case  brought  two  actions,  the 
first  against  the  Ottawa  Corporation  and  the  Commission  for  an 
injunction  restraining  the  corporation  from  paying  to  the  Com- 
mission the  school  rates  which  they  had  collected,  and  the  second 
against  the  Quebec  Bank  and  the  Commission  to  restrain  the  bank 
from  paying  over  moneys  deposited  in  the  names  of  the  appellants, 
the  trustees. 

The  appellants  alleged  that  sec.  3 was  invalid  and  void  under 
sec.  93,  sub-sec.  1,  of  the  British  North  America  Act,  1867.  The 
Commission  by  their  defence  pleaded  that  the  statute  was  within  the 
competence  of  the  Legislature  of  Ontario.  The  Ottawa  Corpora- 
tion and  Quebec  Bank  submitted  to  the  order  of  the  Court. 

The  actions  were  consolidated  and  heard  by  Meredith, 
C.J.C.P.,  who  dismissed  the  actions,  and  his  decision  was  affirmed 
by  the  Appellate  Division:  see  34  O.L.R.  624  and  36  O.L.R.  485. 
The  Attorney-General  for  Ontario  was  represented  at  the  hearings. 

It  was  argued  in  support  of  the  appeal  that  sec.  3 deprived  the 
supporters  of  the  Roman  Catholic  Separate  Schools  of  their  rights 
under  the  Separate  Schools  Act  of  1863.  For  the  Commission  it 
was  argued  that  there  was  a large  body  of  Roman  Catholic  children 
whose  parents  desired  to  obey  the  regulations,  but  the  appellants 
had  closed  the  schools,  and  that  the  right  or  privilege  in  the  Roman 
Catholic  ratepayers  is  to  elect  a Board  to  administer  the  Act.  If 
they  persisted  in  electing  trustees  who  failed  to  carry  out  valid 
regulations,  they  refused  to  exercise  the  privilege.  The  right  to 
maintain  separate  schools  is  in  abeyance,  owing  to  the  action  of 
the  trustees.  The  Act  complained  of  merely  provides  new 
machinery  for  the  maintenance  of  the  schools.  The  right  of  appeal 
to  the  Governor-General  under  sec.  93,  sub-sec.  3,  of  the  British 
North  America  Act,  1867,  prevents  a continuation  of  the  Com- 
mission beyond  such  time  as  its  existence  is  necessary;  and  it  was 
the  duty  of  the  Minister,  under  the  section  complained  of,  to 
restore  the  appellants  to  their  functions  as  soon  as  they  were  pre- 
pared to  administer  the  law:  Julius  v.  Bishop  of  Oxford  (1880), 
5 App.  Cas.  214,  222. 

To  this  it  was  replied  that  sec.  93,  sub-sec.  1,  protects  the 
rights  as  to  denominational  schools,  not  merely  as  to  denomina- 
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tional  teaching ; and  that  the  powers  of  the  trustees  may  be  taken 
away  altogether  under  the  Act  complained  of. 

The  Lord  Chancellor  points  out  (pp.  78,  79)  that  the  action 
referred  to  in  the  preamble  of  the  Act  of  1915  (the  Mackell  case) 
had  been  finally  decided  adversely  to  the  appellants  (the  trustees) ; 
and  their  Lordships  saw  no  reason  to  anticipate  that  this  judgment 
would  not  be  accepted  and  obeyed.  He  refers  to  the  further 
recital  of  the  Act  as  to  the  failure  of  the  trustees  to  open  the  schools, 
and  to  provide  or  pajr  qualified  teachers,  and  the  threat  to  close  the 
schools  and  dismiss  the  qualified  teachers,  and  points  out  that  the 
accuracy  of  these  recitals  was  not  questioned  by  counsel  for  the 
appellants.  He  then  refers  to  sec.  3 of  the  Act,  which  provides  in 
effect  that  if,  in  the  opinion  of  the  Minister  of  Education,  the 
Board  fails  to  comply  with  any  of  the  provisions  of  the  Act,  he 
shall  have  power,  with  the  approval  of  the  Lieutenant-Governor 
in  Council : (a)  to  appoint  a Commission ; ( b ) to  vest  in  and  confer 
upon  any  Commission  so  appointed  all  or  any  of  the  powers 
possessed  by  the  Board  under  statute  or  otherwise,  including 
the  right  to  deal  with  and  administer  the  rights,  properties,  and 
assets  of  the  Board,  and  all  such  other  powers  as  he  may  think 
proper  and  expedient  to  carry  out  the  object  and  intent  of  this  Act: 
(c)  to  suspend  or  withdraw  all  or  any  part  of  the  rights,  powers, 
and  privileges  of  the  Board,  and  whenever  he  may  think  desirable 
to  restore  the  whole  or  any  part  of  the  same,  and  to  revest  the  same 
in  the  Board;  (d)  to  make  such  use  or  disposition  of  any  legislative 
grant  that  would  be  payable  to  the  said  Board  on  the  warrant  of 
any  inspector  for  the  use  of  the  said  schools,  or  any  of  them,  as  the 
Minister  may  in  writing  direct. 

The  acting  Minister  of  Education  expressed  the  opinion  that 
the  trustees  had  failed,  and  were  failing,  to  comply  with  the  pro- 
visions of  the  Act,  and  submitted  the  appointment  of  a Com- 
mission for  the  approval  of  the  Lieutenant-Governor  in  Council, 
and  a commission  was  duly  appointed  under  an  order  in  council 
on  the  25th  July,  1915. 

It  wras  pointed  out  (pp.  79,  80)  that  all  or  any  part  of  the  rights 
and  powers  and  privileges  of  the  Board  may  be  suspended  or  with- 
drawn without  limitation  in  time,  and  only  subject  to  restoration 
at  the  discretion  of  the  Minister;  and  that  the  powders  so  with- 
drawn may  be  conferred  upon  and  vested  in  a Commission,  in  the 
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selection  of  which  the  ratepaying  supporters  of  the  Roman  Catholic 
Separate  Schools  have  no  voice.  There  is  no  exception  to  the 
universality  of  the  extent  to  which  all  the  rights,  powers,  and 
privileges  of  the  appellant  Board  may  be  suspended  or  withdrawn 
and  vested  in  and  conferred  upon  this  nominated  body.  It  is 
pointed  out  in  the  judgment  (p.  81)  that  the  appellants  there,  the 
trustees,  would  be  entitled  to  the  protection  of  provision  1 of  sec. 
93  of  the  British  North  America  Act,  though  they  were  the  only 
Board  of  Trustees  in  the  Province  constituted  under  the  Separate 
Schools  Act,  1863;  and,  that  being  so,  it  was  difficult  to  appreciate 
the  argument  that  no  legal  right  or  privilege  existing  in  the  Prov- 
ince at  the  Union  with  respect  to  denominational  schools  had 
been  prejudicially  affected. 

Then  follows  a passage  upon  which  counsel  for  the  defence 
laid  special  stress.  It  is  this  (pp.  81,  82): — 

“ It  is  possible  that  an  interference  with  a legal  right  or  privilege 
may  not  in  all  cases  imply  that  such  right  or  privilege  has  been 
prejudicially  affected.  It  is  not  necessary  to  consider  such  a possi- 
bility, and  this  question  does  not  arise  for  decision  in  the  appeal. 
The  case  before  their  Lordships  is  not  that  of  a mere  interference 
with  a right  or  privilege,  but  of  a provision  which  enables  it  to  be 
withdrawn  in  toto  for  an  indefinite  time.  Their  Lordships  have 
no  doubt  that  the  power  so  given  would  be  exercised  with  wisdom 
and  moderation,  but  it  is  the  creation  of  the  power  and  not  its 
exercise  that  is  subject  to  objection,  and  the  objection  would  not 
be  removed  even  though  the  powers  conferred  were  never  exercised 
at  all.  To  give  authority  to  withdraw  a right  or  privilege  under 
these  conditions  necessarily  operates  to  the  prejudice  of  the  class 
of  persons  affected  by  the  withdrawal.  Whether  or  not  a different 
policy  might  have  been  preferable,  either  in  the  opinion  of  the 
provincial  Legislature  or  in  that  of  the  Courts,  is  not  a relevant 
consideration,  It  was  argued  that  no  evidence  on  behalf  of  the 
appellant  Board  had  been  called  to  prove  that  the  withdrawal  of 
their  rights,  powers,  and  privileges  operated  to  their  prejudice. 
In  the  opinion  of  their  Lordships  no  such  evidence  was  necessary.” 

Their  Lordships  took  the  view  that  the  Act  as  framed  was 
ultra  vires,  and  liberty  was  reserved  to  the  plaintiffs  (the  trustees), 
should  occasion  arise,  to  apply  to  the  Supreme  Court  of  Ontario 
for  relief  in  accordance  with  this  declaration. 

These  actions,  now  consolidated,  were  brought  accordingly. 
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It  was  strongly  urged  by  counsel  that  it  did  not  follow,  although 
the  Act  was  ultra  vires,  that  what  was  done  by  the  Commission 
in  the  way  of  expenditure  of  moneys  in  carrying  on  the  schools  was 
also  ultra  vires,  or,  if  it  were  so,  that  the  plaintiffs  were  entitled 
to  recover  the  money  which  had  been  so  expended.  The  argument 
is  put  upon  the  ground  that  a trust  existed  in  respect  of  the  school 
funds  for  separate  school  purposes;  and,  the  Board  of  Trustees 
refusing  to  discharge  their  duties  in  respect  of  that  fund,  and  the 
Commission  having  applied  the  funds  to  the  purposes  of  the  trust, 
the  plaintiffs  ought  not  to  be  heard  to  claim  a return  of  the  funds. 
No  direct  authority  was  cited  for  this  position. 

The  defendants  further  contended  that  in  any  event  the  Act 
of  the  Legislature  of  Ontario  of  7 Geo.  V.  ch.  60  was  a bar  to  the 
plaintiffs’  claim,  to  which  the  plaintiffs  replied  that  that  Act  also 
was  ultra  vires. 

Dealing  with  the  first  defence,  I am  unable  to  understand  how 
the  rights  and  privileges  which  were  taken  away  from  the  plaintiffs 
and  conferred  upon  the  Commission,  being  without  authority  as 
made  in  pursuance  of  an  Act  which  is  ultra  vires,  can  afford  an 
answer  to  the  application  and  disposition  of  funds  which  were 
procured  by  the  rights  and  powers  conferred  upon  the  Board  by 
provision  1 of  sec.  93  of  the  British  North  America  Act.  To  say 
that,  if  the  Act  is  ultra  vires  and  the  Commission  void,  yet  their 
acts  retain  some  colour  of  right  because  they  were  of  that  nature 
which  can  alone  be  discharged  by  the  plaintiffs,  seems  to  me  a con- 
tradiction in  terms.  The  bankers,  of  course,  can  receive  no  author- 
ity to  transfer  their  clients’  account  to  the  credit  of  the  Commis- 
sion, and  the  direction  of  the  Commission  to  the  bank  to  do  so  and 
the  acquiescence  of  the  bank  in  so  doing  amounted  to  a conversion 
of  the  plaintiffs’  funds.  It  was  urged,  nevertheless,  that,  the  funds 
being  so  applied  to  separate  school  purposes  and  in  greater  part  to 
the  payment  of  teachers  which  the  Board  had  engaged,  it  would 
be  inequitable  to  permit  the  plaintiffs  to  recover  back.  It  may  be 
mentioned  here  that  all  the  funds  sought  to  be  recovered  by  the, 
plaintiffs  were  raised  by  taxation  imposed  by  the  Board  of  Trustees, 
under  the  Separate  Schools  Act.  I cannot  give  effect  to  this  argu- 
ment of  the  defendants.  A number  of  cases  were  cited  by  counsel 
for  the  defence,  but  they  are  not,  in  my  opinion,  authorities  for 
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the  contention  urged.  If  the  powers  and  rights  and  duties  con- 
ferred by  the  Separate  Schools  Act  may  be  called  a trust,  and  the 
moneys  raised  for  school  purposes  thereunder  trust  moneys,  it  is 
nevertheless  clear  that  the  transfer  of  such  rights  and  powers  and 
the  funds  raised  thereunder  to  the  Commission  was  in  breach  of 
such  trust;  the  Act  contemplating  that  the  Board  of  Trustees  had 
the  exclusive  right  and  privilege  and  duty  to  exercise  and  dis- 
charge those  rights,  privileges,  and  duties  conferred  by  the  Act. 

I think,  therefore,  aside  from  ch.  60  of  7 Geo.  V.,  that  no  valid 
defence  has  been  offered  to  the  plaintiffs’  claim.  It  remains,  there- 
fore, to  consider  the  effect  of  7 Geo.  V.  ch.  60. 

The  Act  recites  the  appointment  of  a Commission  “to  conduct 
and  manage  the  Roman  Catholic  Separate  Schools  of  the  City 
of  Ottawa”  and  that  the  Act  has  been  declared  ultra  vires.  It 
further  recites  that  the  Board  of  Trustees  had  neglected  and  failed 
to  open  and  keep  open  and  maintain  and  conduct  the  said  schools 
according  to  law  and  to  provide  qualified  teachers  therefor,  and 
had  threatened  at  various  times  to  close  the  said  schools  and  had 
neglected  to  discharge  and  perform  the  duties  imposed  upon  them  by 
law  to  the  loss  and  damage  of  the  supporters  of  the  said  schools 
and  to  the  serious  prejudice  of  the  children  entitled  to  attend  the 
same ; and  that  by  reason  of  such  neglect  and  default  of  the  Board 
it  was  necessary  to  provide  special  means  for  the  education  of  the 
children  entitled  to  attend  the  said  schools  until  the  Board  should 
be  willing  to  perform  their  lawful  duties  in  respect  to  said  schools; 
and  the  Commissioners  were  appointed  for  the  purpose,  and  entered 
into  possession  of  the  school  premises  and  property  on  the  26th  day 
of  July,  1915,  and  thereafter  maintained  and  conducted  the  said 
schools  continuously  until  the  said  Act  was  declared  to  be  ultra 
vires,  during  the  whole  of  which  time  the  Board  was  unwilling  to 
conduct  the  said  schools  according  to  law.  The  Act  further  recites 
that  in  carrying  on  the  said  schools  and  meeting  the  obligations  of 
the  Board  the  Commissioners  disbursed  $68,873.43,  which  at  the 
date  of  their  appointment  stood  to  the  credit  of  the  Board  in  the 
Quebec  Bank  at  Ottawa,  and  the  further  sum  of  $84,156.04 
received  out  of  Court  pursuant  to  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  of  Ontario,  dated  the  3rd  April,  1916,  and  the 
further  sum  of  $71,944.08  received  from  other  sources,  all  of 
which  sums  of  money  were  by  law  applicable  to  the  maintenance 
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and  conduct  of  the  said  schools;  and  the  Commissioners,  in  the 
maintenance,,  conduct,  and  management  of  the  said  schools,  also 
incurred  a liability  to  the  Bank  of  Ottawa  for  $71,891.16  and 
interest  thereon,  which  remains  unpaid.  It  further  recites  the  com- 
mencement by  the  Board  of  these  consolidated  actions.  And,  by 
sec.  1: — 

“It  is  declared  that  the  Commissioners  disbursed  the  moneys 
and  incurred  the  liability  herein  recited  for  payments  and  expendi- 
tures which  were  necessary  to  maintain  and  carry  on  the  said 
schools  and  which  should  have  been  made  by  the  Board  in  the 
proper  conduct  and  management  of  the  said  schools  but  for  its 
wrongful  neglect  and  default  as  aforesaid.” 

It  is  further  declared,  by  sec.  2,  that  the  Commissioners  are 
entitled  to  indemnity  from  the  Board;  by  sec.  4,  that,  in  default 
of  payment  by  the  Board,  the  sum  may  be  paid  to  the  bank  out  of 
the  Consolidated  Revenue  Fund,  which  sum  so  paid,  with  interest, 
shall  be  a debt  to  His  Majesty  and  may  be  recovered  from  the 
Board  in  any  action  brought  for  that  purpose;  by  sec.  5,  this  Act 
may  be  pleaded  as  a defence  to  any  action  now  pending  or  that  may 
hereafter  be  brought  by  the  Board  against  any  person  or  corpora- 
tion in  respect  of  any  of  the  moneys  received  and  disbursed  by  the 
Commission  as  aforesaid.  Section  6 confirms  the  order  in  council 
of  the  26th  August,  1915,  set  out  in  the  schedule  to  the  Act,  which 
contains  a recommendation  of  the  Minister  that  he  be  authorised 
and  empowered  to  execute  and  deliver  to  the  Quebec  Bank  a bond 
of  indemnity  in  respect  of  payment  or  transfer  of  all  funds  by  the 
said  bank  to  the  Ottawa  Separate  School  Commission  heretofore 
or  hereafter  standing  to  the  credit  of  the  Separate  School  Board, 
and  which  but  for  the  appointment  of  the  said  Commission  would 
be  the  property  of  or  payable  to  the  said  Board. 

Can  this  Act  be  pleaded  in  bar  of  the  plaintiffs’  claim?  Counsel 
for  the  defence,  as  I understood  their  argument,  supported  the 
validity  of  this  Act  under  sec.  92,  provision  13,  of  the  British  North 
America  Act,  by  which  the  Legislature  of  each  Province  “may 
exclusively  make  laws  in  relation  to  matters  coming  within  the 
classes  of  subjects  next  hereinafter  enumerated,  that  is  to  say  . . . 
(13)  Property  and  civil  rights  in  the  Province.”  The  argument 
of  the  learned  counsel,  if  I understood  them  correctly,  was  to  the 
effect  that  the  Act  relied  on  did  not  in  any  way  prejudicially  affect 
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any  right  or  privilege  with  respect  to  denominational  schools  pre- 
served to  the  plaintiffs  under  sec.  93  (1)  of  the  British  North 
America  Act.  It  did  not  interfere  with  the  election  of  the  Board 
of  Trustees  nor  with  any  of  their  duties  and  rights  up  to  and 
inclusive  of  the  raising  of  the  funds  for  school  purposes  as  provided 
by  sec.  79  of  C.S.U.C.  1859,  ch.  64,  except  only  the  application  of 
the  funds  for  the  purpose  of  carrying  on  the  schools  which  became 
necessary  by  reason  of  the  plaintiffs’  default  in  st>  doing,  and  that 
legislation  in  regard  to  the  funds  so  raised  was  in  respect  to  property 
and  civil  rights  over  which  the  Legislature  had  exclusive  and  para- 
mount jurisdiction. 

Section  7 of  the  Act  of  1863,  read  in  connection  with  sec.  79  of 
the  Act  of  1859,  sub-secs.  11  and  13,  conferred  certain  rights,  powers, 
and  duties  in  regard  to  the  employment  of  teachers,  the  terms*  of 
employing  them,  and  the  amount  of  their  remuneration  and  their 
payment,  which  form  a part  of  the  rights  and  privileges  with 
respect  to  denominational  schools  preserved  to  them  by  clause  1 
of  sec.  93.  These  are  the  rights  and  privileges  which  are  expressly 
excepted  and  excluded  from  the  jurisdiction  of  the  Provincial 
Legislature,  and  in  respect  to  which  it  is  said  in  the  judgment  in  the 
Mackell  case  that  it  would  require  an  Act  of  the  Imperial  Legis- 
lature prejudicially  to  affect  any  such  right  or  privilege  reserved 
under  clause  1.  The  right  and  privilege  there  mentioned  is  not 
the  benefit  conferred  by  reason  of  a separate  school  being  provided 
for.  It  is  a right  and  privilege  by  which  such  a school  is  placed 
under  the  authority  and  jurisdiction  of  a Board  of  Separate  School 
Trustees,  elected  as  provided  by  the  Act  and  with  powers  given 
by  the  Act,  and  I do  not  understand  how  it  can  be  said  that  if  any 
of  these  rights  or  privileges  so  given  are  taken  away  or  the  trustees 
precluded  from  enjoying  them  that  that  does  not  prejudicially 
affect  such  right  and  privilege.  The  recital  in  7 Geo.  V.  ch.  60 
(1917)  says  that  it  was  in  respect  of  such  rights  and  privileges 
that  the  Act  was  passed.  In  the  opinion  of  the  Legislature,  the 
Board  of  School  Trustees  neglected  their  duties  in  that  regard,  and 
the  Legislature,  having  assumed  to  make  provision  for  the  dis- 
charge of  such  duties  by  a Commission,  which  has  been  declared 
ultra  vires,  now  proceeds  to  declare  that  all  expenditures  so  made 
by  such  illegal  Commission  are  valid  and  binding  on  the  Board. 
The  deprivation  of  the  School  Board  of  their  school  funds  and 
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property,  including  their  school-houses  and  control  of  teachers, 
denuded  them  of  all  rights  and  privileges  under  the  Act,  and  the 
Act  which  deprives  them  of  the  right  of  recovery  and  reinstate- 
ment in  respect  of  their  funds  and  property  is  a continuation  of 
such  deprivation,  and  cannot,  in  my  opinion,  but  prejudicially 
affect  any  such  right  or  privilege. 

To  give  sec.  92  the  effect  claimed  for  it  would  be,  in  my  judg- 
ment, to  neutralise  the  effect  of  sec.  93.  The  laws  in  relation  to 
education  referred  to  in  sec.  93  might  fairly  fall  within  the  term 
‘‘civil  rights”  mentioned  in  sec.  92,  but  it  cannot  be  said  that  there- 
fore such  right  is  not  subject  to  any  limitation.  Section  93  must  be 
read,  I think,  with  sec.  92;  and,  while  it  expressly  gives  to  the 
Legislature  the  exclusive  right  to  make  laws  in  relation  to  education, 
that  right  is  subject  to  the  provisions  following,  one  of  which  is  that 
nothing  in  such  laws  shall  prejudicially  affect  any  right  or  privilege 
with  respect  to  denominational  schools  which  any  class  of  persons 
had  by  law  in  the  Province  at  the  Union.  It  appears  to  me  that 
the  sole  question  involved  in  this  action  is,  whether  or  not 
the  effect  of  ch.  60  is  prejudicially  to  affect  any  of  the  rights  or 
privileges  of  the  plaintiffs  as  a Board  of  Separate  School  Trustees — 
and  to  ask  the  question,  it  seems  to  me,  is  to  answer  it.  Upon  the 
face  of  the  Act,  it  in  effect  justifies  all  that  was  done  under  the 
Commission.  It  is  not  simply  the  case  of  a Legislature,  with  the 
power,  declaring  that  certain  expenditures  are  valid;  it  is  more 
than  that;  it  is  the  Act  of  the  Legislature  assuming  to  deal  with 
the  subject-matter  in  respect  of  rights  and  privileges  over 
which,  and  within  which  limitation,  they  have  no  jurisdiction  what- 
ever. In  my  opinion,  this  Act  is  also  ultra  vires. 

There  is  the  further  Act  of  7 Geo.  V.  ch.  59 — an  Act  respecting 
the  Appointment  of  a Commission  for  the  Ottawa  Separate 
Schools — which  was  referred  to  upon  the  argument,  and  which 
was  later  submitted  to  the  Appellate  Division  for  consideration 
as  to  its  validity.  This  Act  has  been  declared  valid  by  the  First 
Divisional  Court  of  the  Appellate  Division:  Re  Ottawa  Separate 
Schools  (1907),  ante  259. 

In  the  reasons  for  judgment  of  the  learned  Chief  Justice  of 
Ontario  he  points  out  that : — 

“All  that  has  been  decided  is  that  the  Act  5 Geo.  V.  ch.  45,  as 
framed,  is  ultra  vires,  and  there  is  nothing  to  indicate  or  to  require 
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us  to  hold  that,  in  the  circumstances  which  exist  as  to  these  schools, 
it  is  not  competent  for  the  Legislature  to  make  provision  for  meet- 
ing the  conditions  which  these  circumstances  have  created  and  by 
a properly  framed  enactment  to  suspend  the  powers  and  functions 
of  the  Separate  School  Board  if  and  so  long  as  it  refuses  to  conduct 
the  schools  under  its  management  in  accordance  with  the  law. 
Indeed,  the  careful  wording  of  the  declaration  of  the  Judicial  Com- 
mittee, and  the  fact  that  it  is  limited  to  the  Act  as  framed , appear 
to  me  to  indicate  the  contrary  and  to  warrant  the  inference  that, 
in  the  view  of  the  Judicial  Committee,  it  would  be  competent  for 
the  Legislature  to  pass  such  an  enactment  as  I have  mentioned, 
or  at  all  events  to  leave  open  the  question  of  its  right  to  do  so.” 

He  took  the  view  that  the  objectionable  feature  of  the  legis- 
lation in  the  former  Act  is  not  present  in  the  Act  there  considered, 
and  in  the  opinion  of  the  Court  it  was  not  ultra  vires.  The  learned 
Chief  Justice  points  out  that  the  important  differences  between  the. 
two  Acts  are  that  the  Act  of  1915  gave  to  the  Minister  of  Education, 
if  in  his  opinion  there  was  a failure  to  comply  with  the  provisions  of 
the  Act,  having  obtained  the  approval  of  the  Lieutenant-Governor 
in  Council  therefor,  the  power  to  appoint  a Commission  and  to 
vest  in  it  the  powers  of  the  School  Board,  including  the  rights  to 
deal  with  and  administer  its  properties  and  assets,  and  to  suspend 
or  withdraw  any  of  the  rights,  powers,  and  privileges  of  the  Board, 
and  whenever  he  might  think  it  desirable  to  do  so  to  restore  them 
or  any  part  of  them  and  to  revest  them  in  the  Board;  while  the 
Act  in  question  gives  the  right  to  appoint  a Commission  only 
when  the  Board  in  fact  neglects  or  refuses  to  conduct  the  schools 
under  its  control  according  to  law;  and  the  provision  as  to  the  restor- 
ation to  the  Board  of  the  conduct  and  management  of  the  schools  is 
that  they  shall  be  restored  by  the  Minister  of  Education  whenever  it 
shall  appear  that  the  schools  will  be  conducted  by  the  Board 
according  to  law.  Another  difference  pointed  out  is  that  the  latter 
Act  provides  by  sec.  4 that  if  any  question  arises  as  to  whether 
the  circumstances  justify  the  appointment  or  the  continuance  of  a 
Commission  it  shall  be  determined  on  summary  application  to  the 
Supreme  Court  at  Toronto. 

Since  the  judgment  in  that  case,  by  mutual  consent  counsel 
have  submitted  to  me  what  they  deem  to  be  the  effect  of  the  judg- 
ment upon  the  question  to  be  decided  in  this  case. 
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Mr.  Belcourt  urges  that  ch.  59  of  7 Geo.  V.  does  not  apply  to  ch. 
45  of  5 Geo.  V.,  which  the  Privy  Council  held  to  be  ultra  vires . The 
whole  subject-matter  of  the  cases  tried  by  me  arises  out  of  the 
legislation  which  had  been  declared  wholly  invalid.  He  therefore 
urges  that  the  recent  decision  of  the  Appellate  Division  cannot  in 
any  way  be  of  assistance  in  the  solution  of  the  cases  (consolidated) 
before  me. 

Mr.  McGregor  Young,  for  the  Attorney-General,  submits  that 
“the  judgment  of  the  Appellate  Division  seems  to  dispose  of  one 
of  the  questions  argued  before  you — as  to  whether  the  Ontario 
Legislature  can  provide  by  legislation  for  the  situation  which  arises 
whenever  the  Board  does  not  carry  on  the  schools  according  to 
law.  If  the  Legislature  can  deal  with  it  in  advance,  it  would  seem 
to  follow  that  it  can  deal  just  as  effectively  by  subsequent  legis- 
lation.” 

The  argument,  I understand,  amounts  to  this:  that,  the  Act  7 
Geo.  V.  ch.  59  being  intra  vires,  had  it  been  passed  instead  of  the 
Act  5 Geo.  V.  ch.  45,  a Commission  appointed  under  the  Act  of 
1917  within  such  legal  authorisation  would  have  been  effective, 
and  under  such  an  Act  the  conduct  and  management  of  the  schools 
could  have  been  withdrawn  from  the  Board  by  the  Minister  of 
Education  until  such  time  as  it  should  appear  that  the  schools 
would  be  conducted  by  the  Board  according  to  law;  and  that,  if 
the  Legislature  could  so  deal  with  it  to  such  limited  extent,  “it  can 
deal  just  as  effectively  by  subsequent  legislation;”  and  therefore 
the  Act  7 Geo.  Y.  ch.  60,  already  referred  to,  which  assumed  to 
legalise  all  that  was  done  under  the  Commission,  is  intra  vires. 

I am  unable  to  take  this  view.  On  the  contrary,  I am  of 
opinion  that,  inasmuch  as  what  was  done  by  the  Commission  was 
done  under  an  authority  which  has  been  declared  to  be  ultra  vires, 
it  was  therefore  something  wholly  illegal  and  without  authority  of 
any  kind,  and  itself  ultra  vires.  As  has  been  already  pointed  out, 
the  trustees  have  the  conduct  and  management  of  the  schools. 
This  includes  the  raising  of  money  by  the  means  provided  and  its 
application.  This  right  was  not  legally  suspended  during  the 
period  of  expenditure  and  the  conduct  of  the  schools  by  the  Com- 
mission. The  right  of  the  Board  during  all  this  period  was  to  have 
restored  to  it  that  which  had  been  taken  from  it  by  an  illegal  Act 
or  Acts.  This  action  is  in  effect  seeking  such  restoration.  The 
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Acts  by  which  the  Board  lost  this  control  and  conduct  and  manage- 
ment of  the  schools,  and  was  deprived  of  the  possession  and  control 
of  the  school  funds,  were  each  and  all,  in  the  view  I take,  ultra 
vires  of  the  Legislature  authorising  that  to  be  done.  It  therefore 
seems  to  me  a contradiction  in  terms  to  say  that  that  which  is  in 
effect  ultra  vires  may  be  declared  to  be  intra  vires  by  an  Act  of  the 
same  Legislature.  I do  not  see  that  7 Geo.  V.  ch.  59  in  any  way 
applies. 

Chapter  '60  declares  (1)  that  the  Commissioners  disbursed  the 
moneys  and  incurred  the  liabilities  recited  in  the  preamble  for  pay- 
ments and  expenditures  which  were  necessary  to  maintain  and 
carry  on  the  said  schools  and  which  should  have  been  made  by  the 
Board  in  the  proper  conduct  and  management  of  the  said  schools 
but  for  its  wrongful  neglect  and  default.  This  is  a declaration 
that  what  the  Commissioners  did  the  Board  should  have  done. 
That  may  be  true,  but  the  Commissioners  still  did  it  without  legal 
authority,  or  any  authority  whatever. 

Section  2 further  declares  that  the  payments  and  expenditures 
made  should  be  deemed  for  all  purposes  to  have  been  made  by  the 
Commissioners  for  and  on  behalf  and  at  the  request  of  the  Board. 
Even  assuming  that  the  Commissioners  were  authorised  by  the 
Board  to  do  what  they  did  do,  that  would  not  have  given  them  any 
authority  to  do  as  they  did.  The  Board  itself  would  then  have 
acted  beyond  its  powers.  But  it  is  added  that  the  Commis- 
sioners are  entitled  to  indemnity  from  the  Board  in  respect 
thereof.  It  may  be  urged  that  the  Legislature  has  power  to  declare 
the  Commission  entitled  to  an  indemnity  for  payments  made  which 
the  Board  did  not  authorise,  but  shall  be  deemed  to  have  author- 
ised. This  can  only  be  so  upon  the  assumption  that  the  Provincial 
Legislature  has  power,  in  respect  of  matters  over  which  it  has  juris- 
diction, property  and  civil  rights,  to  declare  that  the  property  of 
A.  belongs  to  B.  and  that  this  case  falls  within  that  class  of  cases. 
But  the  point  here  is,  that  the  Legislature  assumed  to  deal  with  a 
matter  over  which  it  had  no  jurisdiction,  that  was  beyond  its 
powers;  and  the  effect  of  this  Act  is  to  make  a declaration  of  the 
status  of  the  funds  in  respect  of  which  at  the  time  of  the  expendi- 
ture the  Commission  had  no  jurisdiction  whatever,  by  reason  of  the 
Act  under  which  it  was  authorised  being  ultra  vires.  It  is  not  a 
case,  in  short,  that  falls  within  the  jurisdiction  of  the  Legislature 
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to  deal  with  under  sec.  92  of  the  British  North  America  Act,  1867, 
provision  13.  It  falls  under  sec.  93,  and  is  subject  to  the  limitation 
there  contained  that  it  shall  not  prejudicially  affect  any  right  or 
privilege  with  respect  to  denominational  schools  which  any  class  of 
persons  have  by  law  in  the  Province  at  the  time  of  the  Union.  How 
can  it  be  said  that  ch.  60  does  not  prejudicially  affect  any  right  or 
privilege  of  the  School  Board?  The  Commission  assumed  all  the 
functions  of  the  School  Board,  and  deprived  the  School  Board  of 
the  right  of  conduct,  control,  and  management;  it  made  all  the 
expenditures  requisite  for  the  carrying  on  of  the  schools;  those 
expenditures  are  some  of  the  rights  of  the  School  Board  of  which 
it  was  deprived  by  the  Act.  It  was  this  assumption  of  authority 
that  caused  the  expenditure.  The  declaration  in  sec.  2 of  ch.  60 
that  such  expenditures  shall  be  deemed  to  have  been  made  at  the 
request  of  the  Board  does  not  alter  the  fact  that  the  expenditures 
at  the  time  they  were  made  were  ultra  vires;  and  no  Act  of  the 
Legislature  could  or  can  alter  the  fact  as  it  undoubtedly  exists. 

The  same  argument  applies  in  respect  of  the  $71,891.16  referred 
to  in  sec.  3 of  ch.  60,  which  declares  that  this  liability  to  the  Bank 
of  Ottawa  is  a debt  of  the  Board  to  the  said  bank,  and  that  the 
bank  is  entitled  to  set  off  the  same  against  other  moneys  of  the 
Board  in  its  hands.  This  represents  the  balance  of  expenditure  by 
the  Commission  not  provided  for  from  the  moneys  belonging  to  the 
Board  but  obtained  by  a loan  from  the  bank.  This  loan  was 
beyond  the  powers  of  the  Commission  to  bind  the  Board ; it  being 
an  indebtedness  incurred  by  virtue  of  an  Act  ultra  vires,  the  nature 
of  that  indebtedness  cannot  be  altered  by  a declaration  declaring 
it  to  be  a debt  of  the  Board  to  the  bank.  If  that  were  so,  then  the 
fact  that  an  act  was  ultra  vires  would  be  of  no  effect;  all  that  would 
be  required  to  cure  it  would  be  to  commit  the  act,  and  then  declare 
that  it  was  in  effect  intra  vires. 

After  the  best  consideration  that  I have  been  able  to  give  to  the 
question,  I can  only  regard  ch.  60  as  an  ineffectual  means  to  get  rid 
of  the  effect  of  the  declaration  of  the  Privy  Council  that  5 Geo.  V. 
ch.  45  is  ultra  vires. 

A further  question  remains,  namely:  assuming  that  the  ex- 
penditures made  by  the  Commission  were  ultra  vires  and  that  chs. 
59  and  60  do  not  have  the  effect  of  making  the  Board  liable  for  the 
acts  of  the  Commission  in  the  way  indicated  in  ch.  60,  yet,  inas- 
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much  as  a large  portion  at  all  events  of  the  expenditure  made  in 
the  conduct  of  the  schools  found  its  proper  place  and  application 
in  carrying  on  the  schools,  are  the  defendants  entitled  to  claim  that 
such  expenditure,  being  so  “at  home,”  ought  not  to  be  paid  back 
to  the  Board? 

Many  of  the  teachers  were  hired  by  the  Board,  and  continued 
to  teach  in  the  schools,  and  were  paid  the  salaries  which  they  would 
have  received  had  the  Boardbeen  permitted  to  continue  their  control. 
Can  the  Court  recognise  this  expenditure  or  any  portion  of  it  as  the 
application  of  trust  funds  properly  applied,  and  so  preclude  the 
right  of  recovery  by  the  Board,  who  may  be  otherwise  entitled 
thereto? 

At  the  moment  the  Commission  took  control  of  the  moneys 
and  property  belonging  to  the  Board,  there  was  a conversion,  and 
the  defendants  were  entitled  to  recover  the  same. 

Mr.  Belcourt  referred  to  Stokes  v.  Lewis  (1785),  1 T.R.  20. 
In  that  case  Lord  Mansfield,  C.J.,  said: — 

“The  facts  that  gave  rise  to  the  question  are  not  disputed: 
the  dispute  arises  concerning  the  election  of  a sexton,  and  the  way 
of  trying  it  is  by  refusing  to  pay  the  sexton  elected;  the  whole  is 
notoriously  in  litigation.  Under  these  circumstances,  therefore, 
one  parish  paid  the  quota  of  the  other  in  spite  of  their  teeth : then 
can  it  be  said,  that  this  action  for  money  paid,  laid  out  and  ex- 
pended, will  lie?  Certainly  not.  The  action  must  be  grounded 
either  on  an  express  or  implied  consent;  here  is  neither.” 

The  rule  to  set  aside  a nonsuit  was  discharged. 

In  Smith’s  Leading  Cases,  13th  ed.,  vol.  2,  p.  428,  reference  is 
is  made  to  Daniell  v.  Sinclair  (1881),  6 App.  Cas.  181,  as  to  the 
rule  in  equity  in  regard  to  payment  made  by  mistake  in  law  and 
mistake  in  fact : — 

“‘In  equity  the  line  between  mistakes  in  law  and  mistakes  in 
fact  has  not  been  so  clearly  and  sharply  drawn’  as  at  law;  . . . 
but  a Court  of  Equity  has  ‘power  to  relieve  against  mistakes  in 
law,  as  well  as  mistakes  in  fact;  that  is  to  say,  if  there  is  any  equit- 
able ground  which  makes  it,  under  the  particular  facts  of  the  case, 
inequitable  that  the  party  who  received  the  money  should  retain 
it.’  . . . ‘But  relief  has  never  been  given  in  the  case  of  a simple 
money  demand  by  one  person  against  another,  there  being  between 
those  two  persons  no  fiduciary  relation  whatever,  and  no  equity 
to  supervene  by  reason  of  the  conduct  of  either  of  the  parties.’” 
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The  present  case  is  rather  the  converse  of  that  above  cited. 
The  contention  is  that,  although  the  appropriation  of  the  money 
by  the  Commission  was  illegal,  yet  its  expenditure  ought  not  to  be 
disturbed  because  it  was  made  for  the  purpose  for  which  the 
money  was  intended,  though  not  by  the  Board  authorised  to  make 
such  payment. 

Another  case  referred  to  by  counsel,  Leigh  v.  Dickeson  (1884), 
15  Q.B.D.  60,  though  not  directly  in  point,  deals  with  the  question 
as  to  the  legal  conditions  which  enable  a man  who  has  expended 
money  to  recover  it  from  another.  Here  it  is  not  sought  by  the 
defendants  to  recover  the  money,  they  having  appropriated  it 
illegally,  but  the  claim  is  to  justify  the  expenditure.  As  the  case 
throws  some  light  on  the  general  question,  I refer  to  it:  see  pp.  64, 
65:— 

“If  money  has  been  expended  at  the  express  request  of  another, 
an  action  will  lie  at  the  suit  of  the  person  expending  it  against  the 
person  pursuant  to  whose  request  it  has  been  expended.  . . . But 
the  law  has  gone  further ; it  has  been  laid  down  that  if  one  person 
has  requested  another  to  do  an  act  which  will  cost  him  money,  that 
is,  which  will  expose  him  to  a legal  liability  to  pay  money,  the 
law  will  imply  a promise  on  the  part  of  the  one  making  the  request 
to  indemnify  the  other  for  the  expenditure  to  which  he  has  been 
subjected;”  and  this  has  been  extended  to  the  case  of  agents  em- 
ployed by  the  principal  in  certain  cases.  “Voluntary  payments 
may  be  divided  into  two  classes.  Sometimes  money  has  been 
expended  for  the  benefit  of  another  person  under  such  circum- 
stances that  an  option  is  allowed  to  him  to  adopt  or  decline  the 
benefit:  in  this  case,  if  he  exercises  his  option  to  adopt  the  benefit, 
he  will  be  liable  to  repay  the  money  expended;  but  if  he  declines  the 
benefit  he  will  not  be  liable.  But  sometimes  the  money  is  expended 
for  the  benefit  of  another  person  under  such  circumstances,  that  he 
cannot  help  accepting  the  benefit,  in  fact  that  he  is  bound  to  accept 
it : in  this  case  he  has  no  opportunity  of  exercising  any  option,  and 
he  will  be  under  no  liability.” 

In  the  present  case  the  money  was  expended,  at  least  all  except 
that  for  which  the  Chairman  of  the  Board  signed  cheques,  to  which 
I will  refer  later,  not  by  the  consent  but  against  the  will  of  the 
Board. 

In  Dominion  of  Canada  v.  Province  of  ' Ontario,  [1910j  A.C.  637, 
affirming  the  judgment  of  the  Supreme  Court  of  Canada,  Province 
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of  Ontario  v.  Dominion  of  Canada  (1909),  42  S.C.R.  1,  which  re- 
versed the  judgment  of  the  Exchequer  Court  of  Canada,  Dominion 
of  Canada  v.  Province  of  Ontario  (1907),  10  Can.  Ex.  C.R.  445, 
the  Dominion  of  Canada  sought  to  recover  from  the  Province  of 
Ontario  a certain  sum  of  money  alleged  to  have  been  expended 
by  the  Dominion  on  behalf  of  the  Province  under  a treaty  entered 
into  by  the  Government  of  Canada  and  certain  Indian  tribes.  It 
was  held  that  the  treaty  was  not  made  for  the  benefit  of  the  Prov- 
ince, but  in  pursuance  of  the  general  policy  of  the  Dominion  in 
dealing  with  Indians,  and  with  a view  to  the  maintenance -of  peace 
and  order  and  good  government  in  the  territory  affected,  and  that 
no  rule  or  principle  of  law  made  the  Province  responsible  for  ex- 
penses incurred  in  carrying  out  an  agreement  with  the  Indians  in 
which  it  was  not  a party  and  for  which  it  gave  no  mandate.  It 
was  held  in  the  Privy  Council  (see  head-note)  that  in  making  the 
treaty,  although  it  resulted  in  direct  advantage  to  the  Province, 
the  Dominion  Government  did  not  act  as  agent  or  trustee  for  the 
Province  or  with  its  consent,  or  for  the  benefit  of  the  lands,  but 
with  a view  to  great  national  interests — that  is,  for  distinct  and 
important  interests  of  their  own — in  pursuance  of  powers  derived 
from  the  British  North  America  Act,  1867.  Lord  Loreburn  in  his 
judgment  (pp.  644,  645)  points  out  that  when  by  subsequent  de- 
cisions it  was  established  that  the  lands  which  were  released  from 
the  overlying  Indian  interest  enured  to  the  benefit,  not  of  the 
Dominion,  but  of  the  Province  within  which  they  are  situated,  it 
became  apparent  that  Ontario  had  derived  advantage  under  the 
treaty;  and  the  principle  sought  to  be  enforced  by  the  appeal  was 
that  Ontario  should  recoup  the  Dominion  for  so  much  of  the  burden 
undertaken  by  the  Dominion  as  might  be  properly  attributed  to 
the  lands  within  Ontario  which  had  been  disencumbered  of  the 
Indian  interest  by  virtue  of  the  treaty.  Their  Lordships  were  of 
opinion  that  in  order  to  succeed  the  appellants  must  bring  their 
claim  within  some  recognised  legal  principle.  The  case  was  treated 
as  if  what  had  been  done  by  the  Crown  in  1873  in  the  making  of 
the  treaty  had  been  done  by  the  Dominion  Government,  as  in  sub- 
stance it  was  in  fact  done.  So  regarding  it,  their  Lordships  did 
not  think  there  was  sufficient  ground  for  saying  that  the  Dominion 
Government  in  advising  the  treaty  did  so  as  agent  for  the  Province. 
They  acted  with  a view  to  national  interests,  without  the  consent 
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of  the  Province,  in  the  belief  that  the  lands  were  not  within  that 
Province.  They  neither  had  nor  thought  they  required  nor  pur- 
ported to  act  upon  any  authority  from  the  Provincial  Government. 
Their  Lordships  further  found  (p.  646)  that  the  relation  of  trustee 
and  cestui  que  trust,  from  which  a right  to  indemnity  might  be 
derived,  could  not,  even  in  its  widest  sense,  be  established.  Lord 
Loreburn,  L.C.,  as  to  this  says  (p.*  646) : — 

“The  Dominion  Government  were  indeed,  on  behalf  of  the 
Crown,  guardians  of  the  Indian  interest  and  empowered  to  take  a 
surrender  of  it  and  to  give  equivalents  in  return,  but  in  so  doing 
they  were  not  under  any  special  duty  to  the  Province.  And  in 
regard  to  the  proprietary  rights  in  the  land  (apart  from  the  Indian 
interest)  which  through  the  Crown  enured  to  the  benefit  of  the 
Province,  the  Dominion  Government  had  no  share  in  it  at  all.  The 
only  thing  in  regard  to  which  the  Dominion  could  conceivably  be 
thought  trustees  for  the  Province,  namely,  the  dealing  with  the 
Indian  interest,  was  a thing  concerning  the  whole  Canadian  nation. 
In  truth,  the  duty  of  the  Dominion  Government  was  not  that  of 
trustees,  but  that  of  ministers  exercising  their  powers  and  their 
discretion  for  the  public  welfare.” 

While  the  case  just  cited  throws  light  upon  the  general  question, 
it  differs  widely  from  the  present  case. 

Mr.  Tilley  referred  to  the  case  of  Soar  v.  Ashwell,  [1893]  2 Q.B. 
390,  392.  In  that  case  the  fund  was  entrusted  by  the  trustees  to  a 
solicitor,  and  was  by  him  invested  on  an  equitable  mortgage,  in  his 
own  name.  The  mortgage  being  paid  off,  the  solicitor  received  the 
money  so  invested  from  the  mortgagor,  and  distributed  one  moiety 
of  it,  but  did  not  account  to  the  trustees  for  the  other  moiety.  It 
was  held  that  he  must  be  considered  as  having  been  in  the  position 
of  an  express  trustee  of  such  money,  and  therefore  the  lapse  of  time 
did  not  act  as  a bar  to  the  action;  by  Lord  Esher,  M.R.,  and 
Bowen,  L.J.,  because  he  received  the  money  in  a fiduciary  relation- 
ship, and  therefore  as  trustee;  by  Kay,  L.J.,  because  he,  though  a 
stranger  to  the  trust,  had  assumed  to  act  and  had  acted  as  a trustee, 
and  had  received  the  trust  money  under  a breach  of  trust  in  which 
he  concurred.  Here,  it  will  be  seen  that  the  effect  of  the  decision 
is  to  prevent  a person  who  had  received  trust  moneys  under  the 
trust  from  setting  up  the  Statute  of  Limitations  against  the  claim 
of  the  lawful  trustees  for  the  recovery  of  the  moneys.  It  lends  no 
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support  to  the  view  that  such  a person  who  held  the  money  in 
breach  of  trust  might  resist  a claim  for  its  recovery  by  pleading 
that  he  had  expended  it  in  favour  of  the  trust. 

Godefroi  on  Trusts  and  Trustees,  4th  ed.,  pp.  25,  26,  is  referred 
to  for  the  rule  upon  a well-recognised  principle  that  any  one  into 
whose  hands  trust  property  comes,  with  notice  of  the  trust,  is 
liable  to  account  for  such  property.  A person  who  by  his  own  act, 
or  under  some  erroneous  view  of  his  duty,  or  under  an  imperfect 
appointment,  chooses  to  take  upon  himself  the  character  of  a 
trustee,  becomes  liable  to  account  for  all  his  receipts  while  so  acting; 
and  such  a person  cannot  be  heard  to  say  for  his  own  benefit  that 
he  had  no  right  to  act  as  a trustee. 

Assuming  this  to  be  a correct  statement  of  the  law,  it  only 
establishes,  as  I understand  it,  that  a trustee  de  son  tort  cannot 
resist  the  claim  of  the  lawful  trustee  nor  be  heard  to  say  for  his  own 
benefit  that  he  had  no  right  to  act  as  trustee. 

In  the  case  of  In  re  Ryan , Kenny  v.  Ryan,  [1897]  1 I.R.  513, 
cited  by  the  learned  author  just  referred  to,  at  p.  26,  it  was  held 
that  an  executor  de  son  tort  is  liable  for  the  loss  sustained  through 
the  acts  of  a person  acting  under  his  authority  and  direction,  not- 
withstanding the  general  rule  that  an  executor  de  son  tort  is  answer- 
able  only  for  assets  which  he  actually  receives;  and,  where  one, 
under  the  mistaken  notion  that  he,  as  the  heir  or  devisee  of  a 
trustee,  is  entitled  to  sell  the  trust  property,  sells  it,  and  pays  the 
purchase-money  to  the  wrong  person,  he  remains  liable  for  it,  and 
cannot  deny  the  trust  or  repudiate  his  liability:  Rackham  v. 
SiddaU  (1849),  1 Macn.  & G.  607. 

In  Pickering  v.  Thompson  (1911),  2 O.W.N.  1361,  Middleton, 
J.,  pointed  out  that,  “though  one  who  takes  upon  himself  to  deal 
with  the  assets  of  a deceased  person  is  in  one  sense  a wrongdoer 
and  is  rightly  treated  as  an  executor  ‘ de  son  tort  ’ because  he  has  no 
rightful  title  to  the  office,  from  the  earliest  times  it  has  been 
recognised  that  his  acts  are  not  entirely  void.  Campbell,  C.J.,  in 
Thomson  v.  Harding  (1853),  2 E.  & B.  630,  says  (at  p.  640) : ‘Where 
the  executor  de  son  tort  is  really  acting  as  executor,  and  the  party 
with  whom  he  deals  has  fair  reasons  for  supposing  that  he  has 
authority  to  act  as  such,  his  acts  shall  bind  the  rightful  executor, 
and  shall  alter  the  property.’  But,  long  before  this,  in  Coulter’s' 
Case  (1598),  5 Co.  30. a.,  it  is  said  that  ‘all  lawful  acts  which  an 
executor  of  his  own  wrong  . . . does,  are  good.’” 
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I do  not  think,  however,  that  this  case  is  on  a similar  footing  to 
that  of  an  executor  de  son  tort.  Nor  are  the  authorities  relied  on 
sufficient  in  themselves  to  support  the  defendants’  contention  that, 
the  moneys  having  been  properly  expended,  it  will  be  inequitable  to 
allow  them  to  be  recovered  back.  The  fact  is  that  the  case  is  quite 
unique,  and  counsel  upon  both  sides  admitted  that  they  wer  un- 
able to  find  any  direct  authority  upon  the  point. 

Reference  was  made  to  Lewin  on  Trusts,  12th  ed.,  pp.  14  and 
15.  It  is  there  pointed  out  that  a cestui  que  trust  has  no  remedy 
but  by  a subpoena  in  Chancery.  “And  by  Chancery  must  be 
understood,  not  exclusively  the  Court  of  the  Lord  Chancellor,  but 
any  Court  invested  with  an  equitable  jurisdiction,  as  opposed  to 
common-law  courts.  ...  A common-law  court  could  never,  from 
the  defective  nature  of  its  proceedings,  have  specifically  enforced  a 
trust.”  No  doubt,  since  the  Judicature  Act  “equitable  estates 
and  rights  are  now  to  be  noticed  and  acted  upon  in  all  the  courts, 
and  where  there  is  a conflict  between  the  rules  of  equity  and  the 
rules  of  common  law,  the  rules  of  equity  are  to  prevail.” 

The  question  is,  having  regard  to  the  view  I take  as  above  set 
forth,  to  what  extent,  if  any,  the  plaintiffs  are  entitled  to  recover 
in  this  action. 

The  right  of  the  plaintiffs  to  raise  necessary  funds  for  school 
purposes  is  not  disputed.  The  amount  so  raised  and  ear-marked 
and  now  in  possession  of  the  Bank  of  Ottawa,  namely,  $37,627.02, 
and  interest  thereon,  the  plaintiffs  are  entitled  to  recover.  It  has 
never  been  appropriated  to  any  other  purpose,  it  stands  there  ear- 
marked for  a special  trust,  of  which  trust  the  plaintiffs  are  trustees, 
and  in  regard  to  which  it  is  not  shewn  that  they  have  in  any  respect 
neglected  their  duty.  It  is  a sum  collected  to  meet  debentures, 
and  the  plaintiffs  are  entitled  to  the  custody  and  control  of  the 
same.  Their  neglect  to  comply  with  regulation  17,  as  found  in  the 
Mackell  case  and  confirmed  by  the  Privy  Council,  does  not  relieve 
them  from  their  obligation  to  discharge  their  duty  as  trustees  in 
respect  of  a fund  raised  to  meet  their  accruing  obligations  in  the 
way  of  debentures. 

It  is  alleged  that  the  bank  is  entitled  to  hold  this  fund  to  meet 
other  advances  made  to  the  Commission,  to  a greater  amount.  I 
think  there  are  two  answers  to  this  claim.  That  fund  was  raised 
for  no  such  purposes,  and  was  not  subject  to  be  applied  to  the 
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ordinary  course  of  expenditure  for  school  purposes,  not  even  by 
the  Board;  and,  in  the  second  place,  it  was  transferred  to  the  bank 
by  the  Commission,  who  had  no  authority  to  do  so.  The  bank 
never  became  in  any  way  entitled  to  that  fund  as  of  an  ordinary 
bank  account,  and  are  not  entitled  to  set  it  off  as  against  advances 
made  to  the  Commission;  and  there  should  be  judgment  against 
the  Bank  of  Ottawa  for  a return  of  the  said  amount  of  $37,627.02, 
and  interest,  to  the  plaintiffs. 

In  respect  Of  the  other  sums  claimed  by  the  plaintiffs,  namely, 
the  $97,331.34  and  the  $84,955.50,  different  considerations  arise. 
With  respect  to  the  expenditures  made  by  the  Commission,  while, 
according  to  my  view,  these  expenditures  were  not  authorised  and 
were  illegal,  nevertheless  it  was  expenditure  for  the  purpose  for 
which  the  fund  was  intended,  that  is,  for  the  conduct  and  manage- 
ment of  the  separate  schools.  The  teachers  had  been  engaged  by 
the  Board,  and  they  were  entitled  in  justice  to  be  paid  for  the  time 
that  they  taught.  They  were  so  paid  by  the  Commission.  The 
plaintiffs  charge  that  there  was  a conversion  of  the  money  taken 
over  by  the  Commission,  and  I find  that  this  was  so.  The  plain- 
tiffs are  entitled  to  recover  damages  commensurate  with  their  loss 
for  the  conversion.  It  is  true  that  the  prima  facie  measure  of  loss 
at  the  moment  of  conversion  was  the  amount  of  the  fund  taken 
over  and  converted  to  the  use  of  the  Commission,  but  that  fund 
was  a trust  fund  which  the  Board  were  bound  by  law  to  apply  to  a 
particular  purpose,  namely,  to  the  conduct  and  management  of  the 
schools.  The  teachers,  officers,  and  employees  had  been  hired  by 
the  Board,  the  indebtedness  was  incurred  or  accruing. 

On  the  16th  February,  1917,  Mr.  Bates,  chartered  accountant, 
pursuant  to  instructions  from  the  Chairman  of  the  Board,  made 
his  report.  The  books  and  accounts  kept  by  the  Commission  were 
audited  from  the  1st  August,  1915,  to  the  4th  November,  1916. 
It  appears  from  the  report  that  the  schools  were  conducted  and 
carried  on  under  the  Commission  much  in  the  same  way  that  they 
had  been  carried  on  before;  that  is,  the  same  teachers  and  officers 
and  so  on  were  continued,  and  expenses  of  the  same  nature  were 
incurred  as  the  Board  would  have  made.  I find  from  his  report 
that  included  in  the  salaries  paid  to  teachers  was  the  amount  of 
$30,515.50,  which  constituted  arrears  of  salaries  before  the  Com- 
mission took  over  the  books.  A full  list  of  the  receipts  and  ex- 
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penditures  made  by  the  Commission  is  given  in  the  report.  It 
would  thus  appear  that  there  was  over  $30,000  paid  by  the  Com- 
mission for  arrears  of  salary.  Most  of  the  teachers  were  continued 
in  their  employment  in  discharging  their  duties  as  teachers.  Ex- 
hibit 18  contains  a list  of  teachers  who  received  payment  to  the 
7th  December,  1916,  and  it  appears  that  in  many  instances  the 
teachers  mentioned  in  this  list  were  paid  for  services  from  various 
dates  in  1914  to  December,  1916.  They  are  the  same  teachers. 
There  are  also  considerable  sums  paid  to  janitors  and  other  em- 
ployees, as  well  as  officers  of  the  schools,  amounting  to  over  $20,000, 
and  large  sums  for  maintenance  and  supplies  and  other  general  and 
ordinary  expenses.  I am  therefore  of  the  opinion  that,  the  plain- 
tiffs’ claim  being  in  the  nature  of  a conversion,  the  actual  damage 
which  the  plaintiffs  suffered  by  reason  of  such  conversion  is  the 
amount  received  of  the  Board’s  money  by  the  Commission,  namely, 
the  two  sums  of  $97,331.34  (less  the  $37,627.02  when  returned  and 
handed  over  by  the  bank  to  the  plaintiffs)  and  the  sum  of  $84,955.- 
50,  less  the  amount  by  which  the  plaintiffs  were  relieved  from  their 
obligation  in  respect  of  salaries  and  the  conduct  and  management 
of  the  schools,  paid  to  teachers,  officers,  and  employees  engaged 
by  the  plaintiffs,  and  in  respect  of  such  other  expenditures  in  regard 
to  insurance,  maintenance,  and  supplies  as  the  Board  were  liable 
for  in  the  ordinary  conduct  and  management  of  the  schools  by 
them. 

The  Commission,  having  withdrawn  from  the  Quebec  Bank 
$37,627.02,  and  deposited  the  same  to  their  credit  in  the  Bank  of 
Ottawa,  are  liable  in  the  first  instance  for  this  amount  also,  but 
should  receive  credit  for  the  same,  upon  the  amount  being  paid  or 
handed  over  by  the  Bank  of  Ottawa  to  the  plaintiffs. 

The  former  Secretary  of  the  Board  was  continued,  and  the  books 
were  kept  in  the  same  manner.  Nearly  all  of  the  teachers  that  had 
been  employed  continued  their  employment  as  under  the  plaintiffs; 
and,  while  the  property  and  books  were  turned  over  to  the  Com- 
mission, there  was  no  great  change  in  the  conduct  and  management 
of  the  schools  except  that  certain  teachers  were  discharged  and 
certain  other  teachers  engaged.  It  is  only  natural  justice,  I think, 
that  the  expenditures  incurred  in  the  payment  of  the  teachers 
formerly  employed  and  continued  by  the  Board  and  of  the  expenses 
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of  management  and  control,  having  been  actually  paid  out  of  the 
fund  properly  applicable  to  that  use,  ought  not  to  be  recovered 
back;  and  I,  therefore,  have  limited  the  amount  sought  to  be  re- 
covered by  deducting  this  expenditure  from  the  funds  received  by 
the  Commission  of  the  Board’s  money. 

There  should  therefore  be  judgment  against  the  members  of  the 
Commission  still  living  and  the  executors  of  Dennis  Murphy,  who 
died  since  the  commencement  of  this  action,  for  the  two  sums 
of  $97,331.34  and  $84,955.50,  subject  to  a credit  of  $37,- 
627.02  to  be  given  when  such  fund  is  transferred  to  the  plaintiffs, 
and  to  deductions  for  salaries  and  other  expenses  above  mentioned. 
The  plaintiffs  are  also  entitled  to  judgment  against  the  Quebec 
Bank  for  $97,331.34  less  the  sum  of  $37,627.02,  when  paid  and 
transferred  to  the  plaintiffs.  This  indebtedness  is  also  subject  to 
be  reduced  by  the  amount  of  payments  made  to  teachers,  and  in 
the  management  of  the  schools  as  already  mentioned  in  the  case  of 
the  Commission.  In  case  the  parties  cannot  agree  as  to  the  balance 
to  which  the  plaintiffs  are  entitled  after  due  allowance  for  expendi- 
tures made  and  to  be  deducted  as  aforesaid,  there  should  be  a 
reference  to  the  Master  at  Ottawa  to  ascertain  and  settle  the 
amount,  and  in  case  of  such  reference  further  directions  and  costs 
in  respect  thereto  are  reserved. 

With  reference  to  the  counterclaim  of  the  Bank  of  Ottawa, 
whereby  it  is  sought  to  make  the  Board  liable  for  $71,891.16,  I am 
of  opinion  that  neither  the  bank  nor  the  defendants  the  Commis- 
sion are  entitled  to  succeed.  Taking  the  view,  as  already  pointed 
out,  that  the  expenditure  was  made  to  that  extent,  without  author- 
ity or  legal  right,  and  in  the  assumption  of  duties  which  could  only 
be  discharged  by  the  Board,  the  Act  which  purports  to  authorise 
and  declare  indemnity  is,  in  my  view,  ultra  vires,  and  the  counter- 
claim in  this  respect  is  dismissed  with  costs. 

The  plaintiffs  are  entitled  to  the  costs  of  the  actions  consoli- 
dated and  of  the  consolidated  action,  against  the  defendants  the 
Quebec  Bank,  the  Bank  of  Ottawa,  Thomas  D’Arcy  McGee, 
Arthur  Charbonneau  (two  of  the  Commissioners),  and  George 
Patterson  Murphy,  Hilda  Ann  Murphy,  and  George  R.  Warwick, 
executors  of  the  will  of  the  late  Dennis  Murphy  (the  third  Com- 
missioner), now  deceased. 

I make  no  order  as  to  costs  in  respect  of  the  other  defendants. 
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Ontario  cases  decided  on  appeal  to  the  Supreme  Court  of 
Canada*  and  reported  since  the  publication  of  vol.  40  of  the 
Ontario  Law  Reports : — 

Cranston  v.  Town  of  Oakville,  10  O.W.N.  175, 315,  affirmed: 
Town  of  Oakville  v.  Cranston,  55  S.C.R.  630. 

German  v.  City  of  Ottawa,  39  O.L.R.  176,  affirmed:  German 
v.  City  of  Ottawa,  56  S.C.R.  80. 

Mayne  v.  Grand  Trunk  R.W.  Co.,  39  O.L.R.  1,  reversed: 
Grand  Trunk  R.W.  Co.  v.  Mayne,  56  S.C.R.  95. 

Toronto  Suburban  R.W.  Co.  v.  Beardmore,  12  O.W.N.  214, 
251,  affirmed:  Acton  Tanning  Co.  v.  Toronto  Suburban 
R.W.  Co.,  56  S.C.R.  196. 

Upper  Canada  College  v.  City  of  Toronto,  37  O.L.R.  665, 
affirmed:  Upper  Canada  College  v.  City  of  Toronto,  55  S.C.R. 
433. 


*No  Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  have  been  reported  since  the  publication  of  vol.  40  of  the 
Ontario  Law  Reports. 
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ABSENTEE. 

See  Practice. 


ACCIDENT. 

See  Negligence. 


ACCOUNTS. 

See  Executors. 


ADMINISTRATOR. 

See  Costs,  2 — Executors. 


AFFIDAVITS. 

See  Ontario  Temperance 
Act,  5. 


AGREEMENT. 

See  Contract. 


ALIEN  ENEMY. 

1 . Arrest  by  Immigration  Officer 
— Application  for  Habeas  Corpus 
— Immigration  to  Canada  after 
Outbreak  of  War — Proclamation 
— King’s  Protection — Violation  of 
Terms  of  Protection — Deportation 
— Power  of  Court  to  Interfere  with 
Acts  of  Officer — Dominion  Immi- 
gration Act,  9 & 10  Edw.  VII. 
ch.  27,  sec.  23 — Amending  Act, 
1 & 2 Geo.  V.  ch.  12,  sec.  1 — 
Canadian  Domicile — War  Meas- 
ures Act,  1914,  5 Geo.  V.  ch.  2, 
sec.  11 — Consent  of  Minister  of 
Justice.] — A man  of  Austro- 
Hungarian  nationality  came  to 
Canada  after  the  outbreak  of  the 
war,  and  registered  as  an  alien 
enemy.  In  violation  of  the  law, 
he  left  Canada  without  an  exeat, 
and  on  his  return  was  prosecuted 


ALIEN  ENEMY — {Continued) . 

and  fined.  In  December,  1917, 
he  was  arrested  by  an  Immigra- 
tion officer  and  placed  in  the  cus- 
tody of  the  keeper  of  a county 
gaol,  under  the  officer’s  warrant. 
His  application  for  a writ  of 
habeas  corpus  was  refused: — 
(1)  Because  he  was  an  alien 
enemy,  and  could  not,  without 
the  King’s  protection,  sue  in  His 
Majesty’s  Court. — (2)  Because 
he  was  not  within  the  proclama- 
tion conferring  protection  upon 
alien  enemies  in  certain  circum- 
stances.— {3)  Because,  had  he 
been  within  the  protection  of  the 
proclamation,  he  lost  his  right  by 
violation  of  the  terms  upon  which 
protection  was  granted. — (4)  Be- 
cause, by  sec.  23  of  the  Dominion 
Immigration  Act,  9 & 10  Edw. 
VII.  ch.  27,  amended  in  1911  and 
1914,  the  Court  is  forbidden  to 
interfere  with  what  is  done  by 
Immigration  officers  looking  to 
the  deportation  of  aliens  who 
have  not  acquired  a Canadian 
domicile  in  the  sense  defined  by 
the  amendment  of  1911  (1  & 2 
Geo.  V.  ch.  12,  sec.  1). — (5)  Be- 
cause, under  the  War  Measures 
Act,  1914,  5 Geo.  V.  ch.  2,  sec.  11, 
the  Court  has  no  right  to  deal 
with  the  application  without  the 
consent  of  the  Minister  of  Jus- 
tice. Re  Gottesman,  547. 

2.  Protection  under  Proclama- 
tion of  August,  1914 — Right  to 
Maintain  Action.] — An  alien  resi- 
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ALIEN  ENEMY — (Continued) . 
dent  in  Ontario  is,  although  his 
country  is  at  war  with  ours,  so 
long  as  he  conducts  himself 
peaceably,  and  is  within  the 
proclamation  of  the  15th  August, 
1914,  entitled  to  enjoy  the  pro- 
tection of  the  law;  and  this  in- 
cludes the  right  to  bring  and 
maintain  an  action  in  any  Court 
in  Ontario. — Wells  v.  Williams 
(1697),  1 Salk.  46,  and  Schaf- 
fenius  v.  Goldberg,  [1916]  1 K.B. 
284,  followed.  Kristo  v.  Hol- 
linger  Consolidated  Gold  Mines 
Limited,  51. 

ALIMONY. 

See  Husband  and  Wife,  1. 

ALTERATION  OF  PROMIS- 
SORY NOTES. 

See  Promissory  Notes,  2. 

AMENDMENT. 

See  Husband  and  Wife,  1.— 
Municipal  Corporations,  1, 
4 — Ontario  Temperance  Act, 
4 — Parties. 


ANIMALS. 

See  Municipal  Corporations, 
2,  3. 


APPEAL. 

Extending  Time  for  Appeal  to 
Appellate  Division — Bond  Fide 
Intention  to  Appeal — Rule  176 — 
Incorporated  Company — Intention 
of  Principal  Officer  of  Company — 
Delay  in  Bringing  Matter  before 
Directors — Special  Circumstances 
— Terms  of  Granting  Indulgence.] 
— Where  the  applicant  for  an 


APPEAL — ( Continued ) . 
order  extending  the  time  for 
appealing  from  a judgment  to  the 
Appellate  Division  is  an  incor- 
porated company,  the  rule  that 
the  applicant  must  shew  a bond 
fide  intention  to  appeal  enter- 
tained while  the  right  to  appeal 
existed  is  not  to  be  categorically 
and  literally  applied;  it  is  suffi- 
cient if  the  officer  of  the  incor- 
porated company  whose  duty  it 
is  to  deal  with  the  matter,  enter 
tains,  within  the  time  allowed  for 
appeal,  the  bond  fide  intention  of 
submitting  the  question  of 
appealing  to  the  board  of  direc- 
tors of  the  company,  and  is  pre- 
vented by  special  circumstances 
from  so  doing. — Smith  v.  Hunt 
(1902),  5 O.L.R.  97,  dis- 

tinguished.— An  order  was  made 
in  November,  1916,  under  Rule 
176,  extending  (upon  terms)  the 
time  for  an  appeal  by  the  plain- 
tiff company  from  a judgment 
pronounced  on  the  14th  July, 
1916:  according  to  Rule  491,  the 
appeal  should  have  been  set 
down  for  hearing  on  or  before  the 
15th  September,  1916.  Canadian 
Heating  and  Ventilating  Co.  Lim- 
ited v.  T.  Eaton  Co.  Limited  and 
Guelph  Stove  Co.  Limited,  150. 

See  Assessment  and  Taxes — 
Assignments  anl  Preferences 
— Contract,  3,  4 — Criminal 
Law,  2 — Infant  — Municipal 
Corporations,  2 — Negligence, 

4 —  Ontario  Temperance  Act, 

5 —  Sale  of  Goods,  1. 


APPORTIONMENT. 

See  Executors — Schools. 
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ARBITRATION  AND 
AWARD. 

Submission  in  Lease — Interpre- 
tation— Application  by  Originat- 
ing Notice  under  Rule  604,  after 
Appointment  of  Arbitrators — 
Remedy  under  Arbitration  Act, 
R.S.O.  1914,  ch.  65 — Stated  Case 
under  sec.  29.] — Rule  604  creates 
no  new  jurisdiction;  it  merely 
provides  a mode  by  which  the 
jurisdiction  conferred  by  sec. 
16  (6)  of  the  Ontario  Judicature 
Act,  R.S.O.  1914,  ch.  56,  may  be 
exercised:  the  right  to  bring  an 
action  for  a declaratory  judgment 
is  supplemented  by  the  simple 
procedure  of  an  originating  notice, 
when  the  rights  of  the  parties 
depend  upon  the  construction  of 
a deed,  will,  or  other  instru- 
ment.— The  Court  will  not,  upon 
an  originating  notice  under  Rule 
604,  interpret  the  provisions  of  a 
lease  containing  a submission  to 
arbitration,  under  which  arbi- 
trators have  been  appointed,  but 
will  leave  the  parties  to  work  out 
their  remedies  under  the  Arbitra- 
tion Act,  R.S.O.  1914,  ch.  65. 
A case  may  be  stated  by  the 
arbitrators  under  sec.  29. — Ottawa 
Young  Men’s  Christian  Associa- 
tion v.  City  of  Ottawa  (1913),  29 
O.L.R.  574,  applied.  Re  Toronto 
General  Trusts  Corporation  and 
McConkey,  314. 

See  Husband  and  Wife,  1 — 
Municipal  Corporations,  4. 


ARREST. 

See  Alien  Enemy,  1 — Crimi- 
nal Law,  2 — Ontario  Temper- 
ance Act,  1. 


ASSESSMENT. 

See  Workmen’s  Compensa- 
tion Act. 


ASSESSMENT  AND 
TAXES. 

Remission  of  Taxes — Business 
Taxes — Powers  of  Court  of  Revis- 
ion and  County  Court  Judge  on 
Appeal — 11  Taxes  Due ” — Taxes 
actually  Paid — Right  to  Recover 
from  Municipality  — Assessment 
Act,  1904,  4 Edw.  VII.  ch.  23,  sec. 
112,  Amended  by  10  Edw.  VII. 
ch.  88,  sec.  20 — Counterclaim.] — 
Neither  the  Court  of  Revision  of 
a municipality,  nor  the  Judge  of 
the  County  Court  upon  appeal, 
has  jurisdiction  to  remit  or 
reduce  taxes  which  have  been 
paid — the  authority  to  remit  or 
reduce  is  confined  to  “ taxes 
due.”  The  object  of  sec.  112  of 
the  Assessment  Act  of  1094,  4 
Edw.  VII.  ch.  23,  as  amended  by 
10  Edw.  VII.  ch.  88,  sec.  20  (now 
sec.  118  of  R.S.O.  1914,  ch.  195), 
was  to  enable  persons  who  were 
liable  for  and  bound  to  pay  taxes 
on  the  collector’s  roll  of  the  year, 
to  be  released  from  them  in 
whole  or  in  part  in  the  cases  men- 
tioned in  the  section;  but  not  to 
get  relief  in  respect  of  taxes  for 
previous  years  or  in  respect  of 
taxes  that  have  been  paid. — An 
order  made  in  August,  1913,  by 
a County  Court  Judge,  upon 
appeal  from  a decision  of  a Court 
of  Revision  for  a city,  purported 
to  relieve  the  liquidator  of  a trad- 
ing company  in  liquidation  from 
the  business  tax  of  1912  and  of 
the  first  half  of  1913;  but  the 
taxes  for  1912  had  been  paid; 
and  in  this  action  the  liquidator 
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ASST.  & TAXES,— (Continued). 
sought  to  recover  from  the  city 
corporation  the  amount  paid  for 
the  taxes  of  1912,  less  the  amount 
said  to  be  due  for  the  taxes  of 
1913: — Held,  that  he  was  not 
entitled  to  recover  anything. — 
Semble,  that  the  city  corporation 
was  entitled  to  recover,  upon  its 
counterclaim,  the  whole  of  the 
taxes  of  1913,  less  so  much  of 
them  as  was  in  respect  of  busi- 
ness. Taylor  v.  City  of  Guelph, 
33. 

See  Schools. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

See  Assignments  and  Pref- 

ERENCES. 


ASSIGNMENT  OF  CHOSE 
IN  ACTION. 

See  Promissory  Notes,  1. 


ASSIGNMENTS  AND 
PREFERENCES. 

Assignment  for  Benefit  of  Credi- 
tors— Appointment  of  Inspectors 
— Assignments  and  Preferences 
Act,  R.S.O.  1897,  ch.  147,  secs. 
17,18, 20 — Meeting  of  Creditors — 
Resolution  Appointing  Inspectors 
and  Defining  Powers — Fiduciary 
Position  of  Inspectors — Liability 
— Express  or  Constructive  Trus- 
tees— Release  of  Equity  of  Redemp- 
tion by  Assignee  to  Mortgagee 
Appointed  Inspector — il Directions 
with  Reference  to  Disposal  of 
Estate ” — Action  to  Set  aside  Re- 
lease Brought  by  Creditor  after 
Lapse  of  12  Years — Knowledge  of 
Creditor  Bringing  Action  of  Trans- 
action with  Assignee — Finding  of 
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Trial  J udge  — Appeal  — Limita- 
tions Act,  R.S.O.  1914,  ch.  75 — 
Application  to  Constructive  Trus- 
tee— Secs.  2 (a),  5,  32,  47  (2)— 
Retention  by  Creditor  of  u Secur- 
ity1’— Valuation  of  Security  — 
Assignments  and  Preferences  Act, 
sec.  20  (4) — Operation  of  Trans- 
action between  Assignee  and  Mort- 
gagee-inspector — 11 A uthority  of 
the  Creditors” — Effect  as  Regards 
Fiduciary  Position  — Statutory 
Procedure.] — The  judgment  of 
Lennox,  J.,  39  O.L.R.  205,  was 
reversed. — Held,  that  D.  was  not, 
by  virtue  of  the  Assignments  and 
Preferences  Act,  R.S.O.  1897,  ch. 
147  (see  especially  secs.  17  and 
18),  nor  of  the  terms  of  the  resolu- 
tion of  the  creditors  appointing 
him  one  of  the  inspectors  of  the 
estate — “with  power,  in  con- 
junction with  the  assignee,  to 
realise  upon  the  assets  to  the  best 
advantage” — constituted  an  ex- 
press trustee,  nor  was  he  under 
the  same  liability  as  an  express 
trustee,  in  respect  of  the  equity 
of  redemption  conveyed  to  him 
by  C.  on  the  10th  February,  1902. 
D.  was  at  most  a constructive 
trustee;  and  the  claim  of  the 
plaintiff,  made  in  an  action 
begun  in  July,  1914,  on  behalf 
of  herself  and  all  other  creditors 
of  T.  Bros.,  to  set  aside  the  con- 
veyance to  D.,  was  barred  by  the 
Limitations  Act,  R.S.O.  1914, 
ch.  75,  the  action  being  one  to 
recover  land  within  the  meaning 
of  sec.  5 (see  sec.  2 (a)),  and  there 
being  no  “concealed  fraud” 
within  the  meaning  of  sec.  32. 
Effect  of  sec.  47  (2)  considered. — 
Divtum  of  Moss,  C.J.O.,  in  In  re 
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Canada  Woollen  Mills  Limited 
(1905),  9 O.L.R.  367,  368,  dis- 
approved.— Segsworth  v.  Ander- 
son (1894-5),  21  A.R.  242,  24 
S.C.R.  699,  distinguished.  — 
Quaere,  whether  what  the  direc- 
tors did,  as  evidenced  by  the 
resolution,  was  to  give  “ direc- 
tions with  reference  to  the  dis- 
posal of  the  estate,”  within  the 
meaning  of  sec.  17  of  the  Assign- 
ments and  Preferences  Act. — 
Express  trusts  and  constructive 
trusts  defined.  Remarks  thereon 
and  references  to  cases,  especially 
Soar  v.  Ashwell,  [1893]  2 Q.B. 
390. — The  finding  of  the  trial 
Judge  that  the  plaintiff’s  hus- 
band always  believed  that  D. 
was  in  possession  as  mortgagee 
could  not  stand. — London  Elec- 
tion Case  (1874),  24  U.C.C.P. 
434,  applied. — Discussion  as  to 
whether  what  took  place  with 
regard  to  D.’s  security,  followed 
by  the  release  of  the  equity  of 
redemption,  was  a consent  to  the 
retention  by  him  of  his  security 
at  $45,000,  within  the  meaning 
of  sec.  20  (4)  of  the  Assignments 
and  Preferences  Act,  R.S.0. 1897, 
ch.  147.— Reference  to  Bell  v. 
Ross  (1885),  11  A.R.  458;  Mor- 
rison v.  Watts  (1892),  19  A.R. 
622,  632;  Boswell  v.  Cooks  (1883), 
23  Ch.  D.  302;  Coaks  v.  Boswell 
(1886),  11  App.  Cas.  232;  Ten- 
nant v.  Trenchard  (1869),  L.R. 
4 Ch.  537.  Taylor  v.  Davies , 403. 


ASYLUM. 

See  Will,  2. 


ATTORNEY-GENERAL. 

See  Ontario  Temperance 
Act,  5. 


AUTOMOBILE. 

See  Negligence,  1. 


AWARD. 

See  Arbitration  and  Award 
— Husband  and  Wife,  1 — 
Municipal  Corporations,  2,  3, 
4. 


BANKRUPTCY  AND 
INSOLVENCY. 

See  Assignments  and  Prefer- 
ences— Company. 


BANKS  AND  BANKING. 

See  Contract,  4. 


BEQUEST. 

See  Will. 


BILLS  AND  NOTES. 

See  Promissory  Notes. 


BOARD  OF  COMMIS- 
SIONERS. 

See  Municipal  Corporations, 
5. 


BOND. 

See  Company. 


BROKERS. 

See  Contract,  1. 


BUILDING. 

See  Ontario  Temperance 
Act,  2. 


ATTEMPT. 

See  Criminal  Law,  1 


BUSINESS  TAX. 

See  Assessment  and  Taxes. 
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BY-LAWS. 

See  Highway  — Municipal 
Corporations,  1 — Street  Rail- 
way. 


CANADA  TEMPERANCE 
ACT. 

See  Constitutional  Law,  4. 


CAPITAL. 

See  Executors — Will,  2. 


CARRIERS. 

See  Ontario  Temperance 
Act,  7. 


CASES. 

Aiming  v.  Hartley  (1858),  27 
L.J.  Ex.  145,  followed.] — See 
Husband  and  Wife,  1. 

Appelbe  v.  Windsor  Security 
Co.  of  Canada  Limited  (1917), 
40  O.L.R.  548,  reversed.] — See 
Mortgage. 

Attorney-General  for  Manitoba 
v.  Manitoba  License  Holders’ 
Association,  [1902]  A.C.  73,  fol- 
lowed.] — See  Constitutional 
Law,  4. 

Attorney-General  for  Ontario  v. 
Attorney-Gmeral  for  the  Domin- 
ion, [1896]  A.C.  348,  followed.] — 
See  Constitutional  Law,  4. 

Attorney-General  for  Ontario  v. 
Harris  Lithographing  Co.  Lim- 
ited (1917),  40  O.L.R.  290,  af- 
firmed on  one  point  and  reversed 
on  others.] — See  Constitutional 
Law,  3. 

Austerberry  v.  Corporation  of 
Oldham  (1885),  29  Ch.D.  750, 
distinguished.] — See  Easement. 

Bell  v.  Ross  (1885),  11  A.R. 
458,  referred  to.] — See  Assign- 
ments and  Preferences. 

Berlin,  City  of,  and  The  County 


[vol. 
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Judge  of  the  County  of  Waterloo, 
Re  (1914),  33  O.L.R.  73,  fol- 
lowed.]— See  Costs  1. 

Boswell  v.  Cooks  (1883),  23 
Ch.D.  302,  referred  to.] — See 
Assignments  and  Preferences. 

Brandt’s  ( William ) Sons  & Co. 
v.  Dunlop  Rubber  Co.,  [1905] 
A.C.  454,  21  Times  L.R.  710, 
referred  to.] — See  Promissory 
Notes,  1. 

Brereton  v.  Day,  [1895]  1 I.R. 
518,  followed.] — See  Executors. 

British  Westinghouse  Electric 
and  Manufacturing  Co.  Limited  v. 
Underground  Electric  Railways 
Co.  of  London  Limited,  [1912] 
A.C.  673,  689,  followed.]— See 
Damages. 

Brown  v.  Great  Eastern  R.W. 
Co.  (1877),  2 Q.B.D.  406,  409, 
considered.] — See  Sale  of  Goods, 
2. 

Canada  Woollen  Mills  Limited, 
In  re  (1905),  9 O.L.R.  367,  dic- 
tum of  Moss,  C.J.O.,  at  p.  368, 
disapproved.] — See  Assignments 
and  Preferences. 

Canadian  Pacific  R.W.  Co.  v. 
Corporation  of  the  Parish  of  Notre 
Dame  de  Bonsecours,  [1899]  A.C. 
367,  applied.]  — • See  Ontario 
Temperance  Act,  5. 

Coaks  v.  Boswell  (1886),  11 
App.  Cas.  232,  referred  to.] — See 
Assignments  and  Preferences. 

Cochrane  v.  Moore  (1890), 
25  Q.B.D.  57,  followed.] — See 
Husband  and  Wife,  2. 

Cooke  v.  Rickman,  [1911]  2 
K.B.  1125,  distinguished.] — See 
Street  Railway. 

Courtenay  v.  Williams  (1844- 
46),  3 Hare  539,  15  L.J.  Ch.  204, 
followed.] — See  Contract,  5. 
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CASES — ( Continued ) . 

Currie  v.  Harris  Lithographing 
Co.  Limited  (1917),  40  O.L.R. 
290,  affirmed  on  one  point  and 
reversed  on  others.] — See  Con- 
stitutional Law,  3. 

Deere  (John)  Plow  Co.  Limited 
v.  Wharton,  [1915]  A.C.  330,  ex- 
plained and  distinguished.] — See 
Constitutional  Law,  3. — The 
same  case  followed.] — See  Con- 
stitutional Law,  4. 

De  Oleaga  v.  West  Cumberland 
Iron  and  Steel  Co.  (1879),  4 
Q.B.D.  472,  followed.] — See  Con- 
tract, 2. 

Empey  v.  Fick  (1907),  13 
O.L.R.  178,  15  O.L.R.  19,  dis- 
cussed.]— See  Contract,  4. 

Freman , In  re,  [1898]  1 Ch.  28, 
33,  applied  and  followed.] — See 
Executors. 

German  Mining  Co.,  In  re, 
Ex  p.  Chippendale  (1854),  4 DeG. 
M.  & G.  19,  followed.] — See 
Company. 

Gilmour  v.  Supple  (1858),  11 
Moo.  P.C.  551,  followed.] — See 
Sale  of  Goods,  1. 

Hearle  v.  Hicks  (1832),  1 Cl.  & 
F.  20,  followed.] — See  Will,  1. 

Hodge  v.  The  Queen  (1883),  9 
App.  Cas.  117,  followed.] — See 
Constitutional  Law,  4. 

Hogan  v.  Township  of  Tudor, 
Re  (1915),  34  O.L.R.  571,  ex- 
plained and  distinguished.] — See 
Municipal  Corporations,  2,  3. 

Hotchkys,  In  re  (1886),  32  Ch. 
D.  408,  applied  and  followed.] — 
See  Executors. 

Howlett  v.  Tarte  (1861),  10 
C.B.N.S.  813,  followed.]— See 
Street  Railway. 

Humphries  v.  Humphries, 
[1910]  1 KB.  796,  [1910]  2 KB. 


CASES — ■( Continued ) . 

531,  distinguished.] — See  Street 
Railway. 

Jarvis  v.  Great  Western  R.W. 
Co.  (1859),  8 U.C.C.P.  280,  285, 
distinguished.] — See  Costs,  1. 

Kilpin  v.  Ratley,  [1892]  1 Q.B. 
582,  explained  and  distinguished.] 
— See  Husband  and  Wife,  2. 

Kingston,  City  of,  v.  Kingston 
Electric  R.W.  Co.  (1897-98),  28 
O.R.  399,  25  A.R.  462,  468, 
referred  to.] — See  Schools. 

Lincoln,  County  of,  v.  City  of 
St.  Catharines  (1894),  21  A.R. 
370,  explained.] — See  Highway. 

London  Assurance  Corporation 
v.  Great  Northern  Transit  Co. 
(1899),  29  S.C.R.  577,  referred 
to.] — See  Insurance,  1. 

London  Election  Case  (1874), 
24  U.C.  C.P.  434,  applied.] — See 
Assignments  and  Prefer- 
ences. 

McKay  v.  Norwich  Union  In- 
surance Co.  (1895),  27  O.R.  251, 
referred  to.] — See  Insurance,  1. 

Mackenzie  v.  Bradbury  (1865), 
35  Beav.  617,  specially  referred 
to.] — See  Will,  1. 

Moiling  and  Co.  v.  Dean  and 
Son  Limited  (1901),  18  Times 
L.R.  217,  considered.] — See  Sale 
of  Goods,  1. 

Morrison  v.  Watts  (1892),  19 
A.R.  622,  632,  referred  to.] — See 
Assignments  and  Preferences. 

Nott  v.  Nott  (1884),  5 O.R.  283, 
followed.] — See  Husband  and 
Wife,  1. 

O’Donoghue  v.  Hembroff  (1872) 
19  Gr.  95,  applied.] — See  Prom- 
issory Notes,  1. 

Ottawa  Separate  School  Trus- 
tees v.  Mackell,  [1917]  A.C.  62, 
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considered  and  followed.] — See 
Constitutional  Law,  2. 

Ottawa  Separate  School  Trus- 
tees v.  Ottawa  Corporation,  [1917] 
A.C.  76,  distinguished.]  — See 
Constitutional  Law,  1. — The 
same  case  considered  and  fol- 
lowed.] — See  Constitutional 
Law,  2. 

Ottawa  Young  Men’s  Christian 
Association  v.  City  of  Ottawa, 
(1913),  29  O.L.R.  574,  applied.] 
— See  Arbitration  and  Award. 

Parsons  v.  Township  of  East- 
nor  (1915),  34  O.L.R.  110,  fol- 
lowed.]— See  Municipal  Cor- 
porations, 4. 

Ramsay  v.  Margrett,  [1894] 
2 Q.B.  18,  explained  and  dis- 
tinguished.]— See  Husband  and 
Wife,  2. 

Regina  v.  Corporation  of  Louth 
(1863),  13  U.C.C.P.  615,  ex- 
plained.]— See  Highway. 

Regina  v.  Hughes  (1879),  4 
Q.B.D.  614,  followed.] — See  On- 
tario Temperance  Act,  1. 

Reischer  v.  Borwick,  [1894]  2 
Q.B.  548,  followed.] — See  Insur- 
ance, 2. 

Rex  v.  Beboning  (1908),  17 
O.L.R.  23,  followed.] — See  Onta- 
rio Temperance  Act,  5. 

Rex  v.  Bright,  [1916]  2 K.B. 
441,  followed.] — See  Ontario 
Temperance  Act,  4. 

Rex  v.  Coote  (1910),  22  O.L.R. 
269,  followed.] — See  Ontario 
Temperance  Act,  1. 

Rex  v.  Hill  (1907),  15  O.L.R. 
406,  followed.] — See  Ontario 
Temperance  Act,  5. 

Rex  v.  McDevitt  (1917),  39 
O.L.  138,  followed.] — See  Onta- 
rio Temperance  Act,  1. 


[VOL. 

CASES — ( Continued ) . 

Rex  v.  Martin  (1917),  40 
O.L.R.  270,  affirmed.] — See  On- 
tario Temperance  Act,  5. 

Rex  v.  Menary  (1911),  23 
O.L.R.  323,  18  Can.  Crim.  Cas. 
237,  distinguished.] — See  Crimi- 
nal Law,  1. 

Rex  on  the  Prosecution  of  Cob- 
ham  v.  Archbishop  of  Canterbury, 
[1903]  1 K.B.  289,  followed.] — 
See  Costs,  1. 

Roddam  v.  Morley  (1857),  1 
De  G.  & J.  1,  followed.] — See 
Limitation  of  Actions. 

Roper  v.  Johnston  (1873),  L.R. 
8 C.P.  167,  followed.]- — See  Dam- 
ages. 

Russell  v.  The  Queen  (1882),  7 
App.  Cas.  829,  followed.] — See 
Constitutional  Law,  4. 

Ryan  v.  Patriarche  (1906),  13 
O.L.R.  94,  followed.]— Hus- 
band and  Wife,  1. 

St.  Francois,  La  Compagnie 
Hydraulique  de,  v.  Continental 
Heat  and  Light  Co.,  [1909]  A.C. 
194,  followed.] — See  Constitu- 
tional Law,  4. 

Schaffenius  v.  Goldberg,  [1916] 
1 K.B.  284,  followed.] — See  Alien 
Enemy,  2. 

Segsworth  v.  Anderson  (1894- 
5),  21  A.R.  242,  24  S.C.R.  699, 
distinguished.]  — • See  Assign- 
ments and  Preferences. 

Sheehan  v.  Great  Eastern  R.W. 
Co.  (1880),  16  Ch.  D.  59,  63,  64, 
followed.]  — See  Promissory 
Notes,  1. 

Smith,  Re  (1913),  5 O.W.N. 
501,  25  O.W.R.  293,  15  D.L.R. 
44,  19  D.L.R.  192,  followed.] — 
See  Will,  1. 

Smith  v.  Fitzgerald  (1814), 
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3 V.  & B.  2,  specially  referred  to.] 
— See  Will,  1. 

Smith  v.  Hunt  (1902),  5 O.L.R- 
97,  distinguished.] — See  Appeal. 

Smith  v.  Smith  (1914),  19 
D.L.R.  192,  followed.]  — See 
Will,  1. 

Smith , Re,  Bull  v.  Smith  (1901) 
84  L.T.R.  835,  17  Times  L.R. 
588,  followed.] — See  Executors. 

Soar  v.  Ashwell,  [1893]  2 Q.B. 
390,  applied.] — See  Assignments 
and  Preferences. 

Sparks  v.  Clement  (1917),  40 
O.L.R.  487,  reversed.] — See  Ven- 
dor and  Purchaser. 

Taylor  v.  Davies  (1917),  39 
O.L.R.  205,  reversed.] — See 

Assignments  and  Preferences. 

Tennant  v.  Trenchard  (1869), 
L.R.  4 Ch.  537,  referred  to.] — 
See  Assignments  and  Prefer- 
ences. 

Toronto,  City  of,  and  Grosvenor 
Street  Presbyterian  Church  Trus- 
tees (1917),  40  O.L.R.  550,  re- 
versed.]— See  Municipal  Cor- 
porations, 4. 

Vic  Mill  Limited,  In  re,  [1913] 
1 Ch.  183,  465,  followed.]— See 
Damages. 

Walker  v.  Gurney-Tilden  Co. 
(1899),  19  P.R.  12,  commented 
on.] — See  Costs,  1 . 

Waters  v.  Tompkins  (1835),  2 
C.M.  & R.  723,  followed.] — See 
Contract,  1. 

Wells  v.  Williams  (1697),  1 
Salk.  46,  followed.] — See  Alien 
Enemy,  2. 

Wentworth,  County  of,  v.  Ham- 
ilton Radial  Electric  R.W.  Co.  and 
City  of  Hamilton  (1914-16),  31 
O.L.R.  659,  35  O.L.R.  434,  54 


CASES — ( Continued ) . 
S.C.R.  178,  distinguished.] — See 
Street  Railway. 

WestDeiby  U nion  Guardians  v. 
Metropolitan  Life  Assurance  Soci- 
ety, [1897]  A.C.  647,  applied.]— 
See  Mortgage. 

Wood  v.  Haines  (1917),  38 
O.L.R.  583,  referred  to.] — See 
Contract,  3. 

Yorkshire  Railway  Wagon  Co. 
v.  Maclure  (1881),  19  Ch.  D.  478, 
followed.] — See  Company. 


CATTLE-PASS. 

See  Easement. 

CERTIFICATE  OF 
ATTORNEY-GENERAL. 

See  Ontario  Temperance 
Act,  5. 


CHOSE  IN  ACTION. 

See  Promissory  Notes,  1. 


CITY  ENGINEER. 

See  Municipal  Corporations 
5. 


CIVIL  RIGHTS. 

See  Alien  Enemy,  2. 


CODICIL. 

See  Will,  1. 


COMMISSIONERS. 

See  Constitutional  Law,  1, 
2 — Municipal  Corporations,  5. 


COMPANY. 

Trust  Company  Incorporated  by 
Dominion  Statute  — Registration 
and  Procuring  of  License  to  Do 
Business  in  Ontario — Loan  and 
Trust  Corporations  Act,  R.S.O. 
1914,  ch.  184  — Security-bond 
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COMPANY — {Continued) . 
Made  to  Provincial  Minister  for 
Benefit  of  Creditors  of  Company 
in  Ontario — Insolvency  of  Com- 
pany— Winding-up  — Default  to 
Estate  in  Hands  of  Company  as 
Executors  — Action  on  Bond — 
Power  of  Provincial  Legislature  to 
Require  Company  to  Register  and 
Obtain  License  in  Ontario — De- 
fence on  Constitutional  Ground — 
Status  of  Company  to  Raise — 
Election  to  Give  Bond — Liability 
of  Surety — Validity  of  Bond — 
Proof  of  Default  by  Company  or 
Liquidator.] — A trust  company 
incorporated  by  the  Parliament 
of  Canada  was  registered  in 
Ontario,  and,  as  security  for  the 
performance  of  the  duties  to 
which  it  might  be  appointed 
under  the  Loan  and  Trust  Cor- 
porations Act,  R.S.O.  1914,  ch. 
184,  and  by  the  order  in  council 
admitting  it  to  registry  under  the 
Act,  procured  the  defendants  to 
give  a bond  to  the  Minister  under 
whose  direction  the  Act  was  ad- 
ministered, in  the  penal  sum  of 
$100,000,  conditioned  for  the  due 
performance  of  such  duties.  The 
trust  company  was  appointed 
executor  of  B.'s  will,  and  took 
upon  itself  the  administration  of 
the  estate  passing  by  the  will. 
Shortly  afterwards,  the  trust  com- 
pany was  declared  insolvent,  and 
an  order  was  made  for  its  wind- 
ing-up. It  was  found  that  the 
trust  company  was  indebted  to 
the  B.  estate  in  a sum  of  more 
than  $2,000;  and  this  action  was 
brought  by  the  Attorney-General 
upon  the  bond  given  by  the 
defendants,  to  recover  the 
amount  of  the  penalty,  with  a 
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COMPANY — { Continued ) . 
view  to  satisfying  the  claim  of 
the  B.  estate,  as  a creditor  of  the 
trust  company: — Held,  that  the 
defendants  were  not  in  a position 
to  raise  the  defence  that  the  bond 
was  illegal  and  void  because  the 
provisions  of  the  Loan  and  Trust 
Corporations  Act,  requiring  a 
company  incorporated  by  or 
under  a statute  of  Canada  to 
obtain  registration  in  Ontario  and 
a license  from  the  provincial 
authorities,  were  ultra  vires  of  the 
Ontario  Legislature;  for,  when 
the  trust  company  acquiesced  in 
the  requirements  of  the  pro- 
vincial authorities,  and  procured 
the  bond,  the  company  either 
recognised  the  right  as  existing, 
or,  regarding  it  as  doubtful,  de- 
cided not  to  dispute  it.  If  the 
trust  company  relied  on  the 
powers  conferred  upon  it  by  its 
Act  of  incorporation,  it  in  the 
most  formal  manner  decided  to 
supplement  them  by  obtaining 
the  added  powers  afforded  by 
registration  under  the  provincial 
statute.  Even  where  principals 
are  not  bound,  sureties  may  still 
be  liable.  — Yorkshire  Railway 
Wagon  Co.  v.  Maclure  (1881),  19 
Ch.  D.  478,  and  In  re  German 
Mining  Co.,  Ex  p.  Chippendale 
(1854),  4 DeG.  M.  & G.  19,  fol- 
lowed.— Whether  the  provincial 
Act  was  or  was  not  ultra  vires,  no 
defect  or  illegality  was  estab- 
lished in  regard  to  the  bond  itself ; 
and  there  was  no  evidence  that 
the  trust  company  had  not  power 
to  give  the  security. — There  was 
ample  proof  of  default;  and  it 
was  immaterial  whether  that  de- 
fault was  attributable  to  the  trust 
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company  or  to  its  liquidator. 
Attorney-General  for  Ontario  v. 
Railway  Passengers  Assurance 
Co.,  234. 

See  Appeal — Constitutional 
Law,  3 — Contract,  1. 


CONDITION. 

See  Sale  of  Goods,  1. 


CONSENT. 

See  Alien  Enemy,  1. 


CONSIDERATION. 

See  Contract,  5. 


CONSTITUTIONAL  LAW. 

1.  Act  respecting  the  Appoint- 
ment of  a Commission  for  the 
Ottawa  Separate  Schools,  7 Geo.  V. 
ch.  59  (0.) — Intra  Vires — Pre- 
vious Act,  5 Geo.  V.  ch.  45.] — The 
provisions  of  7 Geo.  Y.  ch.  59, 
respecting  the  Appointment  of  a 
Commission  for  the  Ottawa  Sepa- 
rate Schools,  are  within  the  legis- 
lative authority  of  the  Legislature 
of  Ontario. — The  decision  of  the 
Judicial  Committee  of  the  Privy 
Council,  upon  the  provisions  of 
a previous  Act,  5 Geo.  V.  ch.  45, 
Ottawa  Separate  Schools  Trustees 
v.  Ottawa  Corporation,  [1917] 
A.C.  76,  distinguished.  Re 
Ottawa  Separate  Schools,  259. 

2.  Act  respecting  the  Roman 
Catholic  Separate  Schools  of  the 
City  of  Ottawa,  7 Geo.  V.  ch.  60 
(0.) — Ultra  Vires — Decisions  on 
Previous  Act,  5 Geo.  V.  ch.  45 — 
Moneys  Received  by  Commission- 
ers Appointed  under  that  Act — 
Moneys  Deposited  in  Banks — 
Moneys  Raised  by  Board  of  Trus- 
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tees  under  Separate  Schools  Act — 
Recovery  by  Trustees — Trust — 
Trust  Funds — British  North 
America  Act,  secs.  92,  93 — Rights 
and  Privileges  with  Respect  to 
Denominational  Schools  — Act 
respecting  the  Appointment  of  a 
Commission  for  the  Ottawa  Sepa- 
rate Schools,  7 Geo.  V.  ch.  59 — 
Application  of  — Expenditures 
Made  by  Commissioners — Moneys 
Properly  Paid  in  Discharge  of 
Liability  of  Board  of  Trustees — 
Allowance  to  Commissioners  — 
Conversion  of  Trust  Funds — 
Damages — Deductions  — Natural 
Justice.] — After  the  decisions  of 
the  Privy  Council  in  Ottawa 
Separate  School  Trustees  v. 
Mackell,  [1917]  A.C.  62,  affirm- 
ing the  validity  of  regulation  17 
of  the  Department  of  Education 
for  Ontario,  and  in  Ottawa  Sepa- 
rate School  Trustees  v.  Ottawa 
Corporation,  [1917]  A.C.  76,  de- 
claring the  Ontario  Act  5 Geo.  V. 
ch.  45  (sec.  3)  ultra  vires,  actions 
were  brought  by  the  Board  of 
Trustees  of  the  Roman  Catholic 
Separate  Schools  of  the  City  of 
Ottawa  against  the  Commis- 
sioners who  were  appointed, 
under  the  Act  mentioned,  to 
manage  and  control  those  schools, 
and  against  two  banks,  to  recover 
certain  moneys  of  the  plaintiffs 
taken  over  by  the  defendants 
under  the  authority  of  that  Act. 
All  the  funds  sought  to  be  recov- 
ered were  raised  by  taxation  im- 
posed by  the  plaintiffs  under  the 
Separate  Schools  Act: — Held,  (1) 
that,  if  the  powers  and  rights  and 
duties  conferred  by  the  Separate 
Schools  Act  might  be  called  a 
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trust,  and  the  moneys  raised  for 
school  purposes  thereunder  trust 
moneys,  the  transfer  of  such 
rights  and  powers  and  the  funds 
raised  thereunder  to  the  Com- 
missioners was  in  breach  of  the 
trust. — (2)  That  the  Act  passed 
by  the  Ontario  Legislature  in 
1917,  after  the  decisions  of  the 
Privy  Council,  7 Geo.  V.  ch.  60, 
declaring  in  effect  that  all  ex- 
penditures made  by  the  Com- 
missioners were  valid  and  bind- 
ing on  the  plaintiffs,  was  ultra 
vires. — Sections  92  and  93  of  the 
British  North  America  Act,  1867, 
discussed. — (3)  That  the  Act 
7 Geo.  V.  ch.  59  was  not  appli- 
cable to  the  questions  before  the 
Court  in  these  actions. — (4)  That, 
although  the  expenditures  made 
by  the  Commissioners  were  ultra 
vires  and  the  Acts  of  1917  had 
not  the  effect  of  making  the 
plaintiffs  liable  for  the  acts  of 
the  Commissioners,  yet,  inas- 
much as  a large  portion  of  the 
expenditure  found  its  proper 
place  and  application  in  carry- 
ing on  the  schools,  the  Court 
could  recognise  this  portion  of 
the  expenditure  and  preclude 
the  recovery  of  the  plaintiffs  to 
that  extent.  Ottawa  Separate 
School  Trustees  v.  Quebec  Bank, 
594. 

3.  Extra-Provincial  Corpora- 
tions Act,  R.S.O.  1914,  'Ch.  179 — 
Intra  Vires — Company  Incorpor- 
ated by  Dominion  Authority — 
Trading  Company — Power  of 
Province  to  Require  License — 
Power  to  Impose  Penalties — Right 
of  Unlicensed  Company  to  Main- 
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tain  Action — Sec.  16  in  Part  Ultra 
Vires — Taxation  of  Companies — 
Absence  of  Discrimination — Pro- 
vincial Laws  of  General  Applica- 
tion— Capacity  of  Dominion  Com- 
pany when  Unlicensed  to  Hold 
Land  in  Province — Mortmain  and 
Charitable  Uses  Act,  R.S.O.  1914, 
ch.  103 — Regulations  under  Extra- 
Provincial  Corporations  Act — 
Validity  of — Statutory  Provisions 
Authorising .] — The  Ontario  Ex- 
tra-Provincial Corporations  Act, 
R.S.O.  1914,  ch.  179,  as  a whole, 
is  not  in  its  “pith  and  substance” 
an  Act  designed  to  restrict  Do- 
minion companies  in  the  exercise 
of  the  powers  conferred  upon 
them  by  Dominion  authority, 
but  an  Act  lawfully  passed  for 
purposes  as  to  which  the  Ontario 
Legislature  had  power  to  legis- 
late; and,  therefore,  the  pro- 
visions of  the  Act,  in  so  far  as 
they  purport  to  apply  to  the 
defendant  company,  are  valid 
and  intra  vires  of  the  Legislature 
of  Ontario,  with  the  exception  of 
the  latter  part  of  sec.  16,  which 
provides  that  so  long  as  a com- 
pany is  unlicensed  it  shall  not  be 
capable  of  maintaining  any  action 
or  proceeding  in  any  Court  in 
Ontario  in  respect  of  any  con- 
tract made  in  whole  or  in  part 
within  Ontario  in  the  course  of  or 
in  connection  with  business  car- 
ried on  contrary  to  the  provisions 
of  sec.  7. — (2)  The  defendant 
company  was  precluded  from 
carrying  out  its  objects  and 
undertakings  in  Ontario  unless 
and  until  licensed  under  the  Act. 
— The  defendant  company  was 
subject  to  the  penalties  pre- 
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scribed  by  the  Act  for  carrying 
on  business  without  being 
licensed. — Review  of  the  authori- 
ties.— John  Deere  Plow  Co.  Lim- 
ited v.  Wharton,  [1915]  A.C.  330, 
explained  and  distinguished. — 
The  provincial  legislation  in  re- 
gard to  the  taxation  of  com- 
panies does  not  discriminate 
against  Dominion  companies. 
The  provisions  of  the  Act  in 
question  are  “ provincial  laws  of 
general  application”  as  that  ex- 
pression is  used  in  the  case  cited. 
— Judgment  of  Masten,  J.,  40 
O.L.R.  290,  on  these  questions, 
reversed.  — (4)  The  defendant 
company  was  incapacitated  or 
prohibited,  by  reason  of  not  being 
licensed  as  required  by  the  Extra- 
Provincial  Corporations  Act, 
from  acquiring  and  holding  lands 
for  the  purpose  of  its  business  in 
Ontario.  A Dominion  company 
is  subject  to  and  bound  to  obey 
the  statutes  of  the  Province  as  to 
mortmain;  and  that  applies  to  a 
trading  company.  The  words 
used  in  sec.  3 of  the  Ontario 
Mortmain  Act,  R.S.O.  1914, 
ch.  103,  “of  a statute  for  the 
time  being  in, force,”  apply  only 
to  a statute  of  the  Province,  and 
the  words  “His  Majesty,”  where 
they  first  occur  in  sec.  3,  mean 
His  Majesty  acting  by  the  Lieu- 
tenant-Governor of  the  Province, 
and,  where  they  occur  the  second 
time,  mean  His  Majesty  in  right 
of  the  Province.  The  Mortmain 
Act  is  also  a lawT  of  general  appli- 
cation. Currie  v.  Harris  Litho- 
graphing Co.  Limited,  Attorney- 
General  for  Ontario  v.  Harris 
Lithographing  Co.  Limited,  475. 


CONSTL.  LAW — (Continued) . 

4.  Powers  of  Dominion  and 
Province  — Temperance  Legisla- 
tion— Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  sec.  M ( 1 ) — 
“ Having  and  Giving ” Intoxicat- 
ing Liquor — Conviction  for — Can- 
ada Temperance  Act  in  Force  in 
District  where  Offence  Committed 
— Inconsistent  Provisions  in  Acts 
Occupying  same  Field — Inoper- 
ative Prohibition  of  Provincial 
Statute.] — The  following  cases 
were  cited  and  followed  in  regard 
to  the  constitutional  questions 
raised:  Russell  v.  The  Queen 

(1882),  7 App.  Cas.  829;  Hodge  v. 
The  Queen  (1883),  9 App.  Cas. 
117;  Attorney-General  for  Ontario 
v.  Attorney-General  for  the  Domin- 
ion, [1896]  A.C.  348;  Attorney- 
General  for  Manitoba  v.  Manitoba 
License  Holders'  Association, 
[1902]  A.C.  73;  La  Compagnie 
Hydraulique  de  St.  Frangois  v. 
Continental  Heat  and  Light  Co., 
[1909]  A.C.  194;  John  Deere 
Plow  Co.  Limited  v.  Wharton, 
[1915]  A.C.  330;  and  it  was  held, 
that  the  Canada  Temperance 
Act,  R.S.C.  1905,  ch.  152,  and 
the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  occupy  the  same 
field:  the  purpose  is  the  same — 
to  limit  the  use  of  intoxicating 
liquor  in  the  territory  to  which  it 
is  applied — and  the  subject- 
matter  is  the  same;  but  the  pro- 
hibitions are  not  identical;  and, 
where  the  Canada  Temperance 
Act  is  in  force,  the  provincial 
prohibitions  become  inoperative. 
— The  Canada  Temperance  Act, 
not  prohibiting  the  “having  and 
giving”  of  intoxicating  liquor, 
impliedly  authorises  “having  and 
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giving,”  which  the  Ontario  Act, 
sec.  41  (1),  directly  in  terms  pro- 
hibits. The  two  Acts  are,  there- 
fore, inconsistent;  and  the  pro- 
vision of  the  Provincial  Act 
respecting  “having  and  giving” 
is  not  effective  in  a district 
where  the  Canada  Act  has  been 
brought  into  force. — A conviction 
for  an  offence  against  sec.  41  (1) 
of  the  Ontario  Act,  alleged  to 
have  been  committed  in  the  dis- 
trict of  Manitoulin,  where  Part 
II.  of  the  Dominion  Act  was  in 
force,  was  quashed.  Rex  v 
Thorburn,  39. 

See  Company. 

CONSTRUCTIVE  TRUSTEE. 

See  Assignments  and  Pref- 
erences. 


CONTRACT. 

1.  Brokers — Dealings  in  Com- 
pany-shares for  Customer — Sale  of 
Shares  — Credit  of  Proceeds — 
‘ 1 Part  Payment  ’ ’ — Limitations 
Act,  R.S.O.  1914 , ch.  75,  sec.  55 
(2) — Interest — Rates  Payable — 
Effect  of  Contract.] — The  business 
transactions  between  the  plain- 
tiffs, stockbrokers,  and  the  de- 
fendant, one  of  their  customers, 
having  been  begun  and  always 
carried  on  under  and  subject  to 
an  agreement  in  writing  respect- 
ing them,  by  which  it  was  pro- 
vided that,  when  stocks  held  by 
the  plaintiffs  for  the  defendant 
were  sold,  the  proceeds  were  to 
be  applied  on  the  defendant’s 
account,  and  the  defendant  was 
to  pay  interest  at  such  rate  or 
rates  as  the  plaintiffs  might 
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notify  the  defendant  of  from 
time  to  time: — Held,  that  a sale 
of  the  defendant’s  stocks  and  the 
application  of  the  proceeds  to- 
wards payment  of  his  account, 
as  provided  for  in  the  agreement, 
saved  the  plaintiffs’  claim  out  of 
the  provisions  of  the  Statute  of 
Limitations,  under  which  other- 
wise it  would  be  barred. — 'Mean- 
ing and  effect  of  “part  payment  ” 
explained. — Waters  v.  Tompkins 
(1835),  2 C.M.  & R.  723,  fol- 
lowed.— Section  55  (2)  of  the 
Limitations  Act,  R.S.O.  1914, 
ch.  75,  considered. — (2)  That  the 
provision  in  respect  of  interest, 
contained  in  the  agreement,  was 
applicable  until  transactions 
under  it  ceased. — Judgment  of 
Clute,  J.,  40  O.L.R.  374,  affirm- 
ed. Stark  v.  Somerville,  591. 

2.  Formation  of  Contract — Cor- 
respondence — Sale  of  Goods  — 
Offer  — Acceptance  — • Terms  and 
Conditions — Shipment  of  Part  of 
Goods — Impossibility  of  Shipping 
Remainder — Car-shortage  — Re- 
pudiation by  Vendor  of  Liability 
to  Make  Further  Deliveries  — 
Reasonable  Time — Breach  of  Con- 
tract — Damages  — Measure  of — 
Difference  between  Contract  Price 
and  Market  Price  at  Time  of 
Breach  and  Place  of  Delivery — 
Failure  to  Prove  Damages — Nomi- 
nal Damages  — Cos£s.]  — A firm 
contract  for  the  sale  of  five  cars 
of  shrapnel  turnings,  deliveries 
to  be  made  as  quickly  as  cars 
could  be  secured  for  the  ship- 
ment of  them  from  Montreal, 
consigned  to  the  United  States, 
was  established  by  correspond- 
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CONTRACT—  (Continued). 
ence  in  February,  1917.  One 
car-load  only  was  shipped;  it 
was  impossible  to  ship  the  re- 
maining four  from  Montreal  to 
the  United  States;  the  defend- 
ant company  made  honest  but 
unsuccessful  efforts  to  induce  the 
railway  companies  to  accept 
shipments.  In  April,  the  plain- 
tiffs made  demands  for  imme- 
diate shipment,  and  notified  the 
defendant  company  that  they 
would  buy  the  turnings  else- 
where if  delivery  were  not  made; 
they  finally  notified  the  com- 
pany, on  the  18th  April,  that 
they  had  bought  in  four  car- 
loads of  turnings  which  they 
were  applying  on  the  contract, 
and  were  charging  the  company 
with  the  difference  between  the 
contract  price  and  the  price  they 
had  paid.  On  the  16th  and  20th 
April,  the  company  wrote  letters 
denying  any  obligation  to  make 
further  deliveries.  The  car- 
shortage  then  still  existed: — 
Held,  that  it  was  an  implied 
term  of  the  contract  that,  unless 
the  necessary  shipping  facilities 
should  be  available  within  a 
reasonable  time,  the  obligation 
of  the  company  to  deliver  would 
be  at  an  end. — De  Oleaga  v. 
West  Cumberland  Iron  and  Steel 
Co.  (1879),  4 Q.B.D.  472,  fol- 
lowed.— But  a reasonable  time 
had  not  elapsed  when  the  com- 
pany repudiated  liability  to  make 
further  deliveries;  and  the  com- 
pany was  liable  for  the  damages, 
if  any,  which  resulted  from  its 
breach  of  the  contract.  — The 
measure  of  the  damages  was  the 
difference  between  the  contract 
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price  and  the  market  price  of  the 
turnings  at  the  time  the  breach 
occurred,  and  at  Montreal,  the 
place  of  delivery. — There  was  no 
evidence  as  to  the  market  price 
at  Montreal  at  that  time,  but  it 
was  shewn  that  the  market  price 
there  was  lower  than  the  market 
price  at  Toronto,  and  that  it 
ranged  from  $8  to  $11  per  ton: — 
Held,  that  the  plaintiffs  had  failed 
to  prove  that  they  sustained  any 
damage  by  reason  of  the  com- 
pany’s breach  of  its  contract, 
and  were  entitled  to  nominal 
damages  only — $1,  with  costs 
on  the  Division  Court  scale,  with 
the  usual  right  of  set-off  to  the 
defendant  company,  the  action 
having  been  brought  in  a County 
Court.  Brenner  v.  Consumers 
Metal  Co.,  534. 

3.  Formation  of  Contract — Tel- 
egrams and  Letters — Offers  and 
Acceptances — Statute  of  Frauds — • 
Oral  Evidence — Credibility  of  Wit- 
nesses— Finding  of  Trial  Judge — • 
Appeal  — Breach  of  Contract  — 
Damages — Excess — New  Assess- 
ment.]— After  negotiations  be- 
tween W.,  the  general  sales-agent 
of  the  plaintiffs,  flour-dealers  in 
Montreal,  and  M.,  the  manager 
of  the  defendants,  flour-dealers 
in  Toronto,  for  the  purchase  by 
the  plaintiffs  from  the  defendants 
of  10,000  bags  of  flour  at  $7.05  a 
bag,  and  10,000  at  $7,  certain 
telegrams  and  letters  were  ex- 
changed. The  defendants  did 
not  supply  the  flour,  and  this 
action  was  brought  to  recover 
damages  for  the  breach  of  the 
contract  alleged  to  have  been 
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made.  At  the  trial  (without  a 
jury)  judgment  was  given  for  the 
plaintiffs  for  $12,700 : — Held , that 
the  question  of  fact  whether  the 
telegrams  of  the  defendants  to 
London  were  acceptances  of 
offers  made  by  W.,  or  offers  by 
the  defendants  which  required 
acceptance,  depended  upon  the 
credibility  of  the  two  witnesses 
M.  and  W.,  whose  stories  were  in 
conflict;  and  the  Court  could 
not  say  that  the  trial  Judge  was 
wrong  in  accepting  the  story  of 
W.;  Meredith,  C.J.C.P.,  dis- 
senting. — Remarks  upon  the 
weight  to  be  attributed  in  an 
appellate  Court  to  the  finding 
of  the  trial  Judge  where  it  de- 
pends upon  his  estimate  of  the 
credibility  of  witnesses  whom  he 
has  seen  and  heard  and  whose 
demeanour  he  has  observed  — 
Wood  v.  Haines  (1917),  38  O.L.R. 
583  (P.C.),  referred  to. — Held, 
also,  that  a contract  which  satis- 
fied the  Statute  of  Frauds  was 
made  out. — But,  held,  per  Curiam, 
that  the  damages  assessed  by  the 
trial  Judge  were  excessive;  and 
a reference  was  directed  for  the 
purpose  of  a new  assessment. 
Ogilvie  Flour  Mills  Co.  Limited  v. 
Morrow  Cereal  Co .,  58. 

4.  Maintenance  of  Aged  Mar- 
ried Couple  — Agreement  with 
Daughter  and  Husha?id — Settle- 
ment— Moneys  in  Bank  Placed  to 
Joint  Account  of  Parents  and 
Daughter — Written  Direction  to 
Bank  — Survivorship  — Rights 
under  Will  of  Settlor — Evidence — 
Mental  Competence  of  Settlor — 
Fraud — Duress — U ndue  Influence 
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— Improvidence — Action  Brought 
by  Person  Assuming  Position  of 
Personal  Representative  after 
Death  of  Settlor — Finding  of  Trial 
Judge — Appeal — Divided  Court.] 
— By  his  will,  made  in  1910,  O. 
devised  a house  and  land  to  his 
wife  and  bequeathed  the  residue 
of  his  estate  to  his  daughters, 
appointing  the  daughters  execu- 
trices. The  house  and  land  were 
sold  during  his  lifetime,  and  the 
proceeds  given  to  his  wife.  In 
July,  1916,  he  executed  a power 
of  attorney  in  favour  of  B.,  the 
husband  of  one  of  the  daughters. 
That  instrument  was  withdrawn 
or  superseded  in  November,  1916, 
when  O.,  his  wife,  and  B.’s  wife 
signed  a letter  addressed  to  a 
bank,  in  which  the  moneys  of  0. 
and  his  wife  (being  all  the  prop- 
erty they  had)  were  deposited, 
directing  the  bank  to  open  an 
account  in  the  names  of  O.,  his 
wife,  and  his  said  daughter,  or  to 
continue  the  account  or  accounts 
already  opened  in  those  names, 
and  authorising  the  bank  to  pay 
all  moneys  to  the  credit  of  such 
account  or  accounts  to  any  one 
of  the  three  and  the  survivor  or 
survivors.  O.  died  in  January, 
1917.  No  application  for  letters 
probate  of  the  will  was  made. 
This  action  was  brought  by  the 
other  daughter  for  a declaration 
that  the  money  in  the  bank  was 
the  property  of  the  personal  rep- 
resentatives of  0.  and  subject  to 
his  will ; the  defendants  being  the 
wife  of  B.,  the  widow  of  O.,  and 
the  bank;  B.  was  not  made  a 
party. — The  action  was  dismissed 
without  costs  by  Britton,  J.,  the 
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trial  Judge,  who  found  that  the 
direction  to  the  bank  was  given 
in  pursuance  of  and  as  a means 
of  carrying  out  an  agreement 
made  by  O.  and  his  wife  with  B. 
and  his  wife,  whereby  B.  and  his 
wife  were  to  have  all  the  property 
of  O.  and  his  wife,  and,  in  con- 
sideration, to  give  O.  and  his 
wife  a home  and  suitably  pro- 
vide for  them  for  the  remainder 
of  their  lives  and  the  life  of  the 
survivor,  and  that  that  agree- 
ment had  not  been  successfully 
impeached  by  the  plaintiff. — 
Upon  the  plaintiff’s  appeal,  the 
appellate  Court  was  equally 
divided,  and  the  appeal  was  dis- 
missed with  costs.- — Empey  v. 
Fick  (1907),  13  O.L.R.  178,  15 
O.L.R.  19,  discussed.  Burkett  v. 
Ott,  578. 

5.  Pareni  and  Child  — - Oral 
Promise  of  Mother  to  Bequeath 
Personal  Property  to  Son — Con- 
sideration— Support  of  Mother  by 
Son  — Statute  of  Frauds  — Part 
Performance — Son  Taking  Mother 
to  Live  with  him — Act  Referable  to 
Relationship  — Allowance  for 
Board  and  Lodging  of  Mother — 
Claim  against  Administrator — 
Set-off  of  Amount  Due  on  Mort- 
gage Made  by  Son  to  Mother 
although  Remedy  Barred  by  Limi- 
tations Act.] — An  agreement  was 
made  between  the  plaintiff  and 
his  mother  that  she  should  be 
maintained  by  him  on  a farm 
which  she  and  her  brother  had 
conveyed  to  him  (the  plaintiff), 
and,  if  he  so  maintained  her,  she 
would  at  her  death  leave  all  her 
estate  to  him.  There  was  no 


CONTRACT — {Continued) . 
memorandum  in  writing.  Her 
estate  consisted  chiefly  of  bank- 
shares,  worth  between  $5,000  and 
$6,000.  No  will  was  found  after 
the  death  of  the  mother;  the 
plaintiff  was  her  illegitimate  son, 
and  so  had  no  title  to  her  estate 
except  under  the  agreement ; and 
he  brought  this  action  against 
the  administrator  of  her  estate 
and  her  next  of  kin  to  enforce  the 
agreement,  or  to  recover  the 
value  of  his  mother’s  support  and 
maintenance  etc.  The  plaintiff 
had  in  fact  fulfilled  his  part  of  the 
agreement;  but  the  Statute  of 
Frauds  was  pleaded;  and  it  was 
held , that  the  son  taking  the 
mother  to  live  with  him  might 
be  referable  to  the  relationship 
between  them,  and  was  not,  in 
the  circumstances,  such  an  act 
of  part  performance  as  to  take 
the  case  out  of  the  statute. — The 
plaintiff  was,  however,  entitled 
to  remuneration,  out  of  his  moth- 
er’s estate,  for  the  board,  lodging, 
and  care  of  his  mother  for  six 
years  before  action. — The  plain- 
tiff had  in  1904  made  a mortgage 
upon  the  farm  to  his  mother  for  a 
sum  which,  with  interest,  was 
more  than  $2,496;  upon  this 
mortgage  nothing  had  been  paid 
either  for  principal  or  interest  for 
more  than  ten  years  before 
action;  and  it  was  held,  that, 
although  the  remedy  was  barred, 
the  debt  remained  and  formed 
part  of  the  estate  of  the  mother 
and  could  be  retained  by  the 
administrator  and  applied  so  as 
to  extinguish  the  claim  upon  the 
estate  for  board  and  lodging 
etc.  — Courtenay  v.  Williams 
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CONTRACT — {Continued) . 
(1844-46),  3 Hare  539,  15  L.J. 
Ch.  204,  followed.  Noecker  v. 
Noecker,  296. 

See  Damages — Negligence, 
2,  4- — Sale  of  Goods,  1,  2 — 
Street  Railway — Vendor  and 
Purchaser — Workmen’s  Com- 
pensation Act. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  1,  2,  3. 


CONVICTION. 

See  Constitutional  Law,  4 — 
Criminal  Law,  2 — Municipal 
Corporations,  1 — Ontario 
Temperance  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


COSTS. 

1.  Action  against  Local  Board 
of  Health  and  Medical  Officer  of 
Health — Taxation  against  Plain- 
tiffs of  Co  sis  Ordered  no  he  Paid  to 
Defendants — Right  to  Costs — De- 
fence Conducted  by  Solicitor  for 
Municipality — Public  Health  Act, 
sec.  26 — Municipal  Act,  sec.  2^5 
(5)  — Payment  of  Corporation- 
solicitor  by  Salary.] — In  an  action 
against  the  Local  Board  of 
Health  and  the  Medical  Officer 
of  Health  of  a city,  the  defence 
was  undertaken  by  the  city 
council  and  conducted  by  the 
regular  solicitor  for  the  corpora- 
tion. The  action  being  dismissed 
with  costs,  it  was  held,  that  the 
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COSTS — ■( Continued ) . 
defence  was  in  substance  the 
defence  of  the  corporation,  the 
actual  defendants  being  public 
officers  representing  the  inhabi- 
tants and  ratepayers  of  the  city,, 
and  the  costs  of  the  defence  were 
taxable  against  the  plaintiffs. — 
The  Public  Health  Act,  R.S.O. 
1914,  ch.  218,  sec.  26,  gave  the 
council  the  right  to  appoint  the 
solicitor  to  conduct  the  defence, 
and  this  carried  with  it  the  right 
to  costs  duly  incurred  in  the 
conduct  of  the  defence. — Re  City 
of  Berlin  and  The  County  Judge 
of  the  County  of  Waterloo  (1914), 
33  O.L.R.  73,  and  Rex  on  the 
prosecution  of  Cobham  v.  Arch- 
bishop of  Canterbury,  [1903]  1 
K.B.  289,  followed. — The  gen- 
eral rule  laid  down  in  Jarvis  v. 
Great  Western  R.W.  Co.  (1859), 
8 U.C.C.P.  280,  285,  is  un- 
doubted, but  inapplicable  to  this 
case. — The  application  of  that 
rule  in  Walker  v.  Gurney-Tilden 
Co.  (1899),  19  P.R.  12,  com- 
mented on. — The  Municipal  Act, 
R.S.O.  1914,  ch.  192,  sec.  245  (5), 
removes  all  difficulty  as  to  the 
payment  of  the  corporation- 
solicitor  by  salary.  Simpson  v. 
Local  Board  of  Health  of  Belle- 
ville, 320. 

2.  Taxation  of  Costs — Defend- 
ants Severing  in  their  Defences- — 
Rule  669 — u Circumstances  En- 
titling Defendants  to  but  one  Set 
of  Costs”  — Administrator  — 
Watching  Brief.] — In  an  action 
against  the  administrator  of  the 
estate  of  the  plaintiff’s  deceased 
wife  for  a declaration  that  she 
held  certain  land,  which  had 
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COSTS — ( Continued ) . 
been  conveyed  to  her,  in  trust  for 
herself  and  the  plaintiff  as  joint 
tenants,  upon  the  application  of 
the  defendant  administrator, 
three  of  the  heirs  or  next  of  kin 
of  the  wife  were  added  as  defend- 
ants, and  in  their  statement  of 
defence  they  set  up  that  she  was 
the  sole  beneficial  owner  of  the 
land  at  the  time  of  her  death. 
The  administrator  defended  by 
a different  solicitor  and  sub- 
mitted its  rights  to  the  Court, 
taking  issue  with  neither  the 
plaintiff  nor  the  added  defend- 
ants. The  judgment  of  the  Court 
was,  that  the  wife  held  the  land 
in  trust  for  the  plaintiff  and  her- 
self as  joint  tenants,  and  that  the 
plaintiff  became  entitled  thereto 
by  survivorship,  and  that  the 
defendants  were  “ entitled  to 
their  costs  of  defence  under  the 
circumstances that  is,  to  be 
paid  their  costs  by  the  plaintiff: 
— Held,  o n appeal  from  the  ruling 
of  a taxing  officer,  that  the  de- 
fendants were  justified  in  sever- 
ing in  their  defences,  and  were 
not  confined  to  one  set  of  costs 
(Rule  669),  but  that  the  costs  of 
the  administrator,  after  the  new 
defendants  • were  added,  should 
be  limited  to  the  costs  of  and 
incident  to  a watching  brief. — 
Semble,  that  by  the  judgment 
pronounced  two  sets  of  costs  were 
awarded,  and  it  was  not  open  to 
a Judge  on  appeal  from  taxation 
to  review  that  judgment.  Fulton 
v.  Mercantile  Trust  Co.  of  Canada 
Limited,  192. 

See  Contract,  2 — Municipal 
Corporations,  2 — Parties. 


COUNTERCLAIM. 

See  Assessment  and  Taxes — 
Sale  of  Goods,  1. 


COUNTY  COURT  JUDGE. 

See  Assessment  and  Taxes. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes. 


COVENANT. 

See  Street  Railway. 

CREDIT. 

See  Mechanics’  Liens. 


CREDIT-SALE. 

See  Sale  of  Goods,  2. 

CREDITORS. 

See  Assignments  and  Prefer- 
ences. 


CRIMINAL  LAW. 

1.  Indictment  for  Doing  Griev- 
ous Bodily  Harm — Verdict  of 
Guilty  of  “A ttempt ’ ’ — Criminal 
Code,  secs.  72,  9^9 — Intent — Evi- 
dence— Refusal  of  Trial  Judge  to 
State  Case  for  Appellate  Court.] — - 
An  attempt  implies  an  intent 
(Criminal  Code,  sec.  72) ; but  an 
intent  is  not  enough;  intending 
to  commit  a crime  is  not  the 
same  as  attempting  to  commit 
it.  — Upon  an  indictment  for 
doing  grievous  bodily  harm,  the 
jury  may  find  a verdict  of 
attempt  to  do  grievous  bodily 
harm  (Code,  sec.  949). — Upon 
the  evidence  in  this  case — it 
being  open  to  the  jury  to  believe 
any  part  of  any  evidence  and  dis- 
believe any  other  part — the  jury 
might  find  that  there  was  an  in- 
tent to  do  grievous  bodily  harm, 
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CRIMINAL  LAW — {Continued) . 
and  with  that  intent  an  act  done 
looking  to  the  commission  of  the 
offence,  which  act  failed  of  effect. 
— The  trial  Judge  was  asked  to 
state  a case  for  the  consideration 
of  the  Appellate  Division,  on  the 
ground  that  the  jury  should  not 
have  been  allowed  to  find  a ver- 
dict of  attempt  only.  He  de- 
clined to  do  so. — Rex  v.  Menary 
(1911),  23  O.L.R.  323,  18  Can. 
Crim.  Cas.  237,  distinguished. 
Rex  v.  McCarthy , 153. 

2.  Offence  of  Having  in  Posses- 
sion Mineral  Ore  Suspected  to 
have  been  Stolen — Criminal  Code, 
secs.  4®4  (b),  (c),  4%4A. — Ground 
for  Suspicion — Evidence — Onus- 
Satisfactory  Account  of  Posses- 
sion— Inability  or  Refusal  to  Give 
— Stage  at  which  to  be  Given — 
Arrest — Conviction — Motion  for 
Leave  to  Appeal — Criminal  Code, 
secs.  101 4,  1015 — Question  of 

Law — Interpretation  of  sec.  4®4A. 
— Proof  of  Value  of  Ore.] — Sec- 
tion 424 A.  of  the  Criminal  Code 
(added  by  sec.  1 of  9 & 10  Edw. 
VII.  ch.  12)  puts  upon  a person, 
under  reasonable  grounds  of  sus- 
picion of  having  stolen  any  of 
the  valuable  metals  mentioned 
in  the  section,  or  having  dealt 
with  them  contrary  to  the  pro- 
visions of  sec.  424(6)  or  (c),  the 
onus  of  proof  of  the  “ right  to  the 
possession  of  the  same”  (sec. 
424A.) — Being  unable  or  refusing 
to  account  or  prove  a right  to 
possession,  before  apprehension, 
is  not  an  essential  element  of  the 
crime;  being  unable  or  refusing, 
before  conviction,  is. — A motion 
for  leave  to  appeal  from  a con- 
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CRIMINAL  LAW — (Continued) . 
viction  of  the  defendant  for  that 
he  “did  knowingly  have  in  his 
possession  a quantity  of  silver 
and  gold  ore  of  value  of  not  less 
than  twenty-five  cents  per  pound 
which  there  is  reasonable  ground 
to  suspect  has  been  stolen  or 
dealt  with  contrary  to  para- 
graph (6)  or  (c)  of  section  424  of 
the  Criminal  Code,”  and  the 
defendant  “is  unable  or  refuses 
to  account  satisfactorily  for  or 
prove  his  right  to  the  possession 
of  the  same”  (these  being  the 
concluding  words  of  the  first 
paragraph  of  sec.  424A.),  was 
refused. — Held,  that  the  one 
question  of  law  upon  which  the 
defendant  was  in  a position  to 
ask  for  leave  to  appeal,  under 
secs.  1014  and  1015  of  the  Code, 
was  that  relating  to  the  meaning 
and  effect  of  the  concluding 
words  of  the  first  paragraph  of 
sec  424A.;  and,  as  to  that,  his 
contention  that  he  was  not,  be- 
fore he  was  arrested,  asked  to 
account  for  or  prove  his  right  to 
the  possession  of  ore  which  was 
concealed  upon  his  person  or  con- 
tained in  his  travelling  bag,  and 
so  could  not  be  found  guilty  of 
the  new  offence  created  by  sec. 
424 A.,  was  answered  by  the  find- 
ing of  the  District  Court  Judge, 
upon  evidence  upon  which  reas- 
onable men  might  so  find,  that 
the  provisions  of  the  section  had 
been  complied  with;  and  so  the 
conviction  would  stand  even  if 
the  contention  as  to  the  require- 
ment of  the  section  was  right. — 
Held,  also,  that  there  was,  in  the 
circumstances  of  the  case,  suffi- 
cient evidence  of  such  reason- 
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CRIMINAL  LAW — (Continued) . 
able  ground  of  suspicion  as  sec. 
424A.  required;  and  that  the 
proof  of  the  value  of  the  ore — 
that  it  was  more  than  so  much — 
was  sufficient,  though  evidence 
of  its  actual  value  would  have 
been  better.  Rex  v.  Karp,  540. 

See  Alien  Enemy,  1 — Con- 
stitutional Law,  4 — Munici- 
pal Corporations,  1 — Onta- 
rio Temperance  Act. 


CUSTODY  OF  INFANT. 

See  Infant. 

CUSTOMER. 

See  Contract,  1. 


DAMAGES. 

Breach  of  Contract — Manufac- 
ture and  Sale  of  Goods— Measui  e 
of  Damages — Sum  Paid  in  Settle- 
ment— Minimising  Actual  Loss — 
Loss  of  Profits.] — The  defendant 
company  made  a contract  with 
the  plaintiff  company  for  the 
purchase,  at  a stipulated  price, 
of  a quantity  of  plate  glass,  to  be 
cut  to  special  sizes  and  shapes, 
for  use  in  the  manufacture  of 
wind-shields.  The  plaintiff  com- 
pany made  a contract  with  the 
T.  company  for  the  supply  of  the 
glass  required,  at  a price  so  low 
that  the  plaintiff  company  would 
have  secured,  if  its  contract  with 
the  defendant  company  had  been 
carried  out,  a profit  of  $11,482.50. 
After  this,  the  defendant  com- 
pany gave  instructions  to  the 
plaintiff  company  not  to  manu- 
facture, and  refused  to  give  defi- 
nite instructions  as  to  the  exact 
dimensions  required,  as  called  for 


DAMAGES — ( Continued ) . 
by  the  contract.  The  plaintiff 
company  did  not  take  the  glass 
from  the  T.  company  and  pro- 
ceed to  cut  and  shape  it,  but 
negotiated  with  the  T.  company, 
and  finally  an  arrangement  was 
made  by  wdiich  the  plaintiff  com- 
pany was  released  from  the  T. 
contract  upon  payment  of  $3,000: 
— Held,  that  the  arrangement 
made  with  the  T.  company  mini- 
mised the  loss;  and  the  plaintiff 
company  was  entitled  to  recover 
from  the  defendant  company  the 
$3,000  paid  and  also  the  esti- 
mated profit  of  $11,482.50. — 
British  Westinghouse  Electric  and 
Manufacturing  Co.  Limited  v. 
Underground  Electric  Railways 
Co.  of  London  Limited,  [1912] 
A.C.  673,  689,  Roper  v.  Johnston 
(1873),  L.R'.  8 C.P.  167,  and  In  re 
Vic  Mill  Limited,  [1913]  1 Ch. 
183,  465,  followed.  Consolidated 
Plate  Glass  Co.  v.  McKinnon 
Dash  Co.,  188. 

See  Constitutional  Law,  2 — • 
Contract,  2,  3 — Municipal 
Corporations,  2,  3 — Negli- 
gence, 2,  3 — Sale  of  Goods,  1, 
2 — Street  Railway. 


DEATH. 

See  Negligence,  2 — Will. 


DECLARATORY  JUDGMENT. 

See  Schools. 


DEPORTATION. 

See  Alien  Enemy,  1. 


DEPOSIT  ON  LAND. 

See  Land. 
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DEVISE. 

See  Easement — Husband  and 
Wife,  2 — Will. 


DILAPIDATIONS. 

See  Executors. 

DIRECTORS. 

See  Appeal. 


DISCRETION. 

See  Highway — Will,  2. 


DISCRIMINATION. 

See  Constitutional  Law,  3. 

DISTRESS. 

See  Ontario  Temperance 
Act,  5. 


DOG. 

See  Municipal  Corpora- 
tions, 2,  3. 


DOING  GRIEVOUS  BODILY 
HARM. 

See  Criminal  Law,  1. 


DOMICILE. 

See  Alien  Enemy,  1. 


DURESS. 

See  Contract,  4. 


DWELLING-HOUSE. 

See  Ontario  Temperance 
Act. 


EASEMENT. 

Grant  of  Land  to  Township 
Corporation  for  Highway — Reser- 
vation of  Cattle-pass  under  High- 
way- — Agreement  to  Maintain  and 
Repair  — Devise  of  Dominant 
Tenement — Easement  Passing — 
Severance  of  Dominant  Tenement .] 
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EASEMENT — ( Continued ) . 

— Land  for  a highway,  laid  out 
in  1857,  was  granted  by  M.  to 
the  defendant  township  corpora- 
tion, and  the  right  to  a cattle- 
pass  under  the  highway,  to  be 
made  and  maintained  and  re- 
paired by  the  defendant  corpora- 
tion, was  reserved  to  M .-—Held, 
that  there  was  a grant,  subject  to 
an  easement ; it  was  not  a case  of 
a separate  and  independent  cove- 
nant imposing  a duty  on  the  de- 
fendant corporation  in  favour  of 
M. — Austerberry  v.  Corporation 
of  Oldham  (1885),  29  Ch.D.  750, 
distinguished. — Held,  also,  that 
the  easement,  including  the  obli- 
gation to  maintain  and  repair, 
passed  by  M.’s  will  with  the  land 
which  remained  to  M.,  the  domi- 
nant tenement ; and  was  not 
destroyed  by  the  severance  in 
title  (by  the  will)  of  the  north 
and  south  halves  of  the  domi- 
nant tenement.  Freeman  v. 
Township  of  Camden,  179. 


ELECTION. 

See  Company. 


ENEMY. 

See  Alien  Enemy. 


ENGINEER. 

See  Municipal  Corpora- 
tions. 

ENTRY. 

See  Municipal  Corpora- 
tions, 4. 


EQUALIZATION  OF 
ASSESSMENTS. 

See  Schools. 


XLI.] 


INDEX. 


653 


EQUITABLE  ASSIGNMENT. 

See  Promissory  Notes,  1. 

ESTATE. 

See  Will. 


ESTOPPEL. 

See  Street  Railway. 


EVIDENCE. 

See  Contract,  3,  4 — Crimi- 
nal Law,  2 — Husband  and 
Wife,  2 — Insurance,  1,  2 — 
Negligence,  1,  3,  4 — Ontario 
Temperance  Act,  1,  3,  4,  7 — 
Promissory  Notes,  2 — Sale  of 
Goods,  2 — Vendor  and  Pur- 
chaser— Workmen’s  Compen- 
sation Act. 


EXCESSIVE  DAMAGES. 

See  Contract,  3. 


EXECUTORS. 

Borrowing  Money  for  Necessary 
Expenditures — Mortgage  of  Part 
of  Estate — Order  Authorising — 
Payment  of  Succession  Duties — 
Expenditures  for  Repairs,  Perma- 
nent Improvements,  and  Purchase 
of  Tenant's  Trade-fixtures  — 
Allowance  on  Passing  of  Execu- 
tors' Accounts — Will — Repairs  to 
be  Paid  for  out  of  Income — Dilapi- 
dations Existing  before  Death  of 
Testator — Apportionment  of  Ex- 
penditures between  Income  and 
Capital.] — By  his  will  the  testa- 
tor appointed  executors  and 
directed  that  the  income  of  his 
estate,  until  the  period  of  dis- 
tribution, which  was  not  to  be 
later  than  10  years  after  his 
death,  after  paying  all  expenses 
for  upkeep,  taxes,  and  repairs, 
and  all  other  necessary  expenses, 


EXECUTORS — {Continued) . 
should  be  used  and  expended  by 
his  wife  in  maintaining  a home 
for  herself  and  their  children,  and 
in  the  support,  maintenance,  and 
education  of  the  children,  and 
that,  when  the  period  of  distri- 
bution arrived,  the  corpus  of  the 
estate  should  be  divided  between 
his  wife  and  his  three  children — 
two-thirds  in  equal  portions 
among  the  children  and  one- 
third  to  his  wife  absolutely: — 
Held,  that  an  order  was  properly 
made  by  a Judge  of  the  Supreme 
Court,  upon  the  application  of 
the  executors,  authorising  them 
to  borrow,  on  the  security  of  a 
mortgage  of  the  testator’s  hotel 
property,  $21,000,  which  was 
required  to  pay  succession  duties, 
a small  sum  advanced  by  the 
executors,  an  existing  mortgage 
on  the  property,  and  the  execu- 
tors’ commission  up  to  the  time 
of  the  application. — Held,  also, 
on  appeal  from  an  order  made 
by  the  Judge  of  a Surrogate 
Court  on  the  passing  of  the 
executors’  accounts,  allowing  ex- 
penditures made  by  them  for 
repairs  and  permanent  improve- 
ments and  in  the  purchase  of 
trade-fixtures  from  an  outgoing 
tenant  of  the  hotel  property,  that 
these  expenditures  should  not 
have  been  made  without  the 
sanction  of  the  Court;  but 
authority  would  have  been  given 
by  the  Court,  upon  proper  terms, 
if  the  executors  had  applied 
under  the  Settled  Estates  Act.— 
In  re  Freman,  [1898]  1 Ch.  28,  33, 
and  In  re  Hotrhkys  (1886),  32 
Ch.  D.  408,  applied  and  followed. 
— The  burden  of  these  expendi- 
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EXECUTORS — (Continued) . 
tures  should  be  apportioned  be- 
tween income  and  capital  in 
accordance  with  the  rule  in 
In  re  Freman. — As,  by  the  terms 
of  the  will,  repairs  were  to  be 
paid  for  out  of  income,  any  want 
of  repair  arising  after  the  death 
of  the  testator  must  be  made 
good  out  of  income,  but  this  did 
not  extend  to  dilapidation  exist- 
ing at  the  time  of  death. — Brere- 
ton  v.  Day,  [1895]  1 I.R.  518,  and 
Re  Smith,  Bull  v.  Smith  (1901), 
84  L.T.R.  835,  17  Times  L.R. 
588,  followed.  Re  Elliot,  276. 

See  Company. 


EXEMPTIONS. 

See  Highway. 


EX  PARTE  ORDER. 

See  Practice. 


EXPENDITURES. 

See  Executors — Highway. 

EXPLOSIVES. 

See  Municipal  Corporations, 
5 — Negligence,  2. 


EXPROPRIATION. 

See  Municipal  Corpora- 
tions, 4. 


EXTRA-PROVINCIAL  COR- 
PORATIONS ACT. 

See  Constitutional  Law,  3. 


FATAL  ACCIDENTS  ACT. 

See  Negligence,  2,  3. 


FIDUCIARY  POSITION. 

See  Assignments  and  Pref- 
erences. 


[VOL. 

FINE. 

See  Ontario  Temperance 
Act,  5. 


FIRE  INSURANCE. 

See  Insurance. 


FORMATION  OF  CON- 
TRACT. 

See  Contract,  2,  3. 

FRAUD. 

See  Contract,  4. 


GIFT. 

See  Husband  and  Wife,  2 — 
Will. 


GRIEVOUS  BODILY 
HARM. 

See  Criminal  Law,  1. 


HABEAS  CORPUS. 

See  Alien  Enemy,  1 — Onta- 
rio Temperance  Act,  5. 


HAWKERS. 

See  Municipal  Corpora- 
tions, 1. 

HIGHWAY. 

Village  Street — Assumption  by 
By-law  of  County  Corporation  for 
“ Good  Roads”  Purposes — High- 
way Improvement  Act,  R.S.O. 
1914,  ch.  40,  secs.  4 W,  5 ( 1 ), 
12  ( 2 ),  22 — Validity  of  By-law — 
Procedure  of  Council — Powers  of 
County  Council  not  Confined  to 
Townships — Exemption  of  Town- 
ships from  Burden  of  Mainten- 
ance of  Road — Special  Act,  26 
Viet.  ch.  13 — Relief  from  Liability 
for  Expenditures — Highway  Im- 
provement Act,  sec.  15 — Action  to 
Set  aside  By-law — Locus  Standi  as 
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HIGHWAY — (Continued) . 
Plaintiff  of  Village  Corporation  not 
Injuriously  Affected  - — Municipal 
Act,  R.S.O.  1914,  ch.  192,  sec.  285 
— Discretion.] — Failure  to  con- 
form with  the  rules  of  procedure 
of  a municipal  council  does  not  in- 
validate a by-law  passed  by  it. — 
The  right  of  a county  council, 
under  the  Highway  Improve- 
ment Act,  R.S.O.  1914,  ch.  40, 
to  assume  highways  for  the  pur- 
poses of  the  Act,  is  not  confined 
to  hignways  in  townships. — 
Sections  4 (1),  5 (1),  12  (2),  and 
22  of  the  Act,  specially  consid- 
ered.— A county  by-law  pur- 
porting to  assume  for  the  pur- 
poses of  the  Act,  among  other 
roads  in  the  county,  a part  of  a 
road  lying  within  a village,  was 
held,  in  an  action  by  the  village 
corporation  for  a declaration  of 
invalidity  and  consequent  relief, 
not  to  be  ultra  vires  the  county 
council. — The  village  corpora- 
tion also  maintained  that  the 
county  by-law  was  invalid  in  so 
far  as  it  purported  to  include  a 
road  said  to  be  governed  by 
special  legislation,  and  not  to  be 
subject  to  the  Highway  Improve- 
ment Act: — Held,  assuming  that 
the  special  Act  (26  Viet.  ch.  13) 
relieved  the  exempted  munici- 
palities from  the  expenditure  for 
the  upkeep  of  this  road,  that  they 
were  not  thereby  relieved  from 
liability  for  the  expenditure  to  be 
made  upon  it  in  consequence  of  it 
being  made  part  of  the  good  roads 
system  of  the  county. — Section 
15  of  the  Highway  Improvement 
Act  is  not  in  conflict  with  the 
special  Act. — Regina  v.  Corpora- 
tion o} Louth  (1863),  13  U.C.C.P. 


HIGHWAY — (Continued) . 
615,  and  County  of  Lincoln  v. 
City  of  St.  Catharines  (1894),  21 
A.R.  370,  explained. — Semhle, 
that  the  village  corporation  (not 
being  one  of  the  exempted  muni- 
cipalities) had  no  locus  standi  to 
bring  or  maintain  an  action  to 
set  aside  the  by-law  upon  the 
ground  last  mentioned;  for  the 
by-law  did  not  injuriously  affect 
the  village  municipality  or  a rate- 
payer in  it:  sec.  285  of  the 

Municipal  Act,  R.S.O.  1914,  ch. 
192;  and  the  policy  of  that  Act, 
as  indicated  by  sec.  285,  should 
be  applied  to  an  action  by  which 
it  is  sought  to  obtain  a judgment 
quashing  a by-law;  or,  at  all 
events,  the  Court  ought,  in  the 
exercise  of  its  discretion,  in  view 
of  that  policy,  to  refuse  to  quash 
the  by-law.  Village  of  Merriiton 
v.  County  of  Lincoln,  6. 

See  Easement  — Municipal 
Corporations,  4 — Negligence, 
1,  3,  4. 


HIGHWAY  IMPROVE- 
MENT ACT. 

See  Highway. 


HOSPITAL  FOR  INSANE. 

See  Will,  2. 


HUSBAND  AND  WIFE. 

1.  Alimony — Action  for- — De- 
fence— Award  of  Alimony — Writ- 
ten Submission  — Payment  of 
Weekly  Allowance  pursuant  to 
Award — Proper  Subject  for  Arbi- 
tration— Award  not  Made  within 
Time  Fixed  by  Submission — Time 
not  Extended  — Arbitrators  and 
Parties  Proceeding  after  Time 
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HUSBD.  & WIFE — -{Continued) . 
Expired — Award  Accepted  and 
Acted  upon — Parol  Submission — 
Award  not  Signed  by  Arbitrators 
in  Presence  of  each  othei — Objec- 
tion not  Taken  in  Pleadings — 
Refusal  to  Amend — Validity  of 
Award — Dismissal  of  Action.] — 
To  an  action  for  alimony  the 
defence  was  an  award  which 
provided  that  the  husband  should 
pay  to  the  wife  weekly  the  sum 
of  $9  as  maintenance: — Held , 
that  the  defendant  had  not  made 
default  in  payment  of  the  sums 
awarded. — Held , also,  that  the 
question  of  liability  for  alimony 
and  the  amount  of  such  alimony 
were  proper  subjects  for  arbitra- 
tion.— Held,  also,  that  the  award 
was  not  made  within  the  time 
fixed  by  the  written  submission 
to  arbitration,  nor  was  the  time 
extended;  but,  as  the  arbitrators 
had  proceeded  after  the  expiry 
of  the  time,  both  parties  appear- 
ing before  them  and  taking  part 
in  the  proceedings,  and  the  award 
was  made  and  not  appealed  from 
or  moved  against,  and  had  ever 
since  been  acted  upon,  the  de- 
fendant pajdng  the  weekly  allow- 
ance and  the  plaintiff  accepting 
it,  a parol  submission — which  is 
valid — must  be  taken  to  have 
been  made  and  to  include  the 
terms  contained  in  the  written 
one,  and  the  award  to  have  been 
made  pursuant  to  the  parol  sub- 
mission. — Ryan  v.  Patriarche 
(1906),  13  O.L.R.  94,  followed. — 
Sernble,  that  the  award  was  in- 
valid because  the  arbitrators  did 
not  meet  together  and  sign  the 
formal  document  in  the  presence 
of  each  other:  Nott  v.  Nott 


[VOL. 

HUSBD.  & WIFE — (Continued) . 
(1884),  5 O.R.  283;  but  this 
objection  not  being  raised  by 
the  plaintiff’s  pleadings,  and 
being  of  a formal  character,  held, 
that  an  amendment  ought  not  to 
be  permitted  for  the  purpose  of 
raising  it. — - Anning  v.  Hartley 
(1858),  27  L.J.  Ex.  145,  followed. 
— The  allegation  in  the  reply  that 
“the  said  award  is  null  and 
void”  was  insufficient  to  raise 
the  objection. — The  award  was, 
therefore,  maintained  and  the 
action  dismissed.  Harrison  v. 
Harrison,  195. 

2.  Devise  of  House  to  Wife  for 
Life  — Personal  Property  Be- 
queathed to  Son — Furniture  in 
House  Claimed  by  Wife  as  Gift — 
Essentials  of  Gift — Delivery — In- 
tention— Evidence .] — A gift  may 
be  made  by  a husband  to  his  wife 
— there  is  now  no  difficulty  by 
reason  of  the  supposed  unity  of 
husband  and  wife;  and,  unless 
creditors  can  assert  the  pro- 
visions of  the  Bills  of  Sale  Act, 
such  a gift  is  valid.- — But  there 
cannot  be  a gift  unless  there  is  a 
deed  or  an  actual  delivery  of 
possession.  Delivery  may  be 
symbolic,  but  it  must  be  such 
as  to  give  to  the  donee  complete 
dominion  over  the  subject. — 
Review  of  the  authorities. — 
Cochrane  v.  Moore  (1890),  25 
Q.B.D.  57,  followed. — Kilpin  v. 
Ratley,  [1892]  1 Q.B.  582,  and 
Ramsay  v.  Margrett,  [1894]  2 Q.B. 
18,  explained  and  distinguished. 
— The  difficulty  of  making  out  a 
case  of  gift  between  husband  and 
wife  arises,  not  from  the  legal 
relation  between  them,  but  from 
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HUSBD.  & WIFE — (Continued) . 
the  fact  of  their  living  together. — 
The  furniture  in  a house,  in 
which  house  the  defendant  had 
a life-interest  under  the  will  of 
her  husband,  was  claimed  by  her 
as  having  been  given  to  her  by 
her  husband,  when  he  brought 
her  to  live  with  him  in  his  house. 
It  was  said  that  he  used  such 
words  as,  “The  furniture  is  yours 
to  do  as  you  like  with.”  The 
personal  property  of  the  husband 
was  bequeathed  to  his  son: — 
Held , that  no  intention  to  give 
was  shewn  by  such  words  from 
a husband  to  his  wife;  and,  for 
that  reason,  and  also  because  no 
delivery  was  shewn,  the  wife’s 
claim  to  the  furniture,  after  her 
husband’s  death,  could  not  be 
upheld.  Kingsmill  v.  Kingsmill, 
238. 

See  Infant  — Promissory 
Notes,  1. 


IMMIGRATION  OFFICER. 

See  Alien  Enemy,  1. 


IMPOSSIBILITY  OF 
PERFORMANCE. 

See  Contract,  2. 

IMPRISONMENT. 

See  Ontario  Temperance 
Act,  5. 


IMPROVEMENTS. 

See  Executors — Highway. 


IMPROVIDENCE. 

See  Contract,  4. 


INCOME. 

See  Executors — Will,  2. 


INDEMNITY. 

See  Insurance. 


INDIAN. 

See  Ontario  Temperance 
Act,  5. 


INDICTMENT. 

See  Criminal  Law,  1. 


INFANT. 

Custody — Rights  of  Mother — 
Conduct  — Interest  of  Infant  — 
Wishes  of  Deceased  Father — Dif- 
ference in  Religious  Faith — In- 
fants Act , R.S.O.  1914,  clx.  153, 
secs.  28,  36 — Decision  of  Judge 
in  Chambers  — Appeal — Divided 
Court.] — The  infant,  a girl  born 
in  1908,  was,  in  January,  1916, 
left  by  her  father  with  his  sister, 
who  continued  to  maintain  and 
care  for  the  child  until  the  death 
of  the  father  in  February,  1917, 
and  afterwards.  Later  in  1917, 
the  child’s  mother,  the  father’s 
widow,  applied  for  an  order  for 
the  custody  of  the  child.  The 
father  was  a Protestant,  the 
mother  a Roman  Catholic : — 
Held,  by  Sutherland,  J.,  refus- 
ing the  application,  that  the 
mother  was  not  a suitable  person 
to  have  the  custody  of  the  child, 
and  that  it  was  not  in  the  child’s 
interest  to  take  her  away  from 
the  care  and  custody  of  her  aunt. 
— Upon  appeal,  the  four  Judges 
composing  a Divisional  Court 
were  equally  divided  in  opinion, 
and  the  order  of  Sutherland, 
J.,  stood  affirmed. — Discussion 
of  questions  arising  as  to  the 
welfare  of  the  child,  the  conduct 
of  the  mother,  the  religion  of  the 
deceased  father,  and  his  wishes 
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INFANT — ( Continued ) . 
in  respect  of  the  religious  faith  of 
the  child. — Sections  28  and  36  of 
the  Infants  Act,  R.S.O.  1914, 
ch.  153,  considered. — Review  of 
the  authorities.  Re  Taggart,  85. 


INSOLVENCY. 

See  Assignments  and  Pref- 
erences— Company. 


INSPECTOR  OF  INSOLVENT 
ESTATE. 

See  Assignments  and  Pref- 
erences. 


INSPECTOR  OF  PRISONS 
AND  PUBLIC 
CHARITIES. 

See  Will,  2. 


INSURANCE. 

1.  Fire  Insurance  — Separate 
Policies  Covering  Block  of  Houses 
under  one  Roof — Insurance  for 
Three  Years,  “while  Occupied  by 
. . . as  a Dwelling ” — Fire 

Occurring  while  some  of  Houses 
Unoccupied — One  House  Used  and 
Occupied  as  Combined  Store  and 
Dwelling — Action  upon  Policies — 
Failure  as  to  Houses  Specified — 
Effect  of  Vacancy  as  to  Occupied 
Houses — Change  Material  to  the 
Risk  noi  Notified — Statutory  Con- 
dition 2 (. Insurance  Act,  sec.  194) 
— Finding  of  Jury  as  to  Material- 
ity— Evidence  to  Support — Insur- 
ance Act,  sec.  156  (6) — Effect  of 
Occupation  of  one  House  Partly  as 
Store — Proofs  of  Loss — Interest — 
Transfer  of  Interest  in  Insured 
Property  — Opinion-evidence  — 
Excessive  Number  of  Witnesses 
Called  — Evidence  Act,  R.S.O. 
1914,  ch.  76,  sec.  10— Trial— 


[VOL. 

INSURANCE — {Continued) . 
Question  Left  to  Jury — Method 
Adopted.] — Ten  houses,  in  a row 
and  under  one  roof,  were  each, 
by  ten  separate  policies  issued  by 
the  defendants,  insured  against 
fire  for  three  years,  “ while  occu- 
pied by  ...  as  a dwelling,” 
A fire  occurred  while  the  policies 
were  current;  at  the  time  of  the 
fire,  some  of  the  houses  were 
unoccupied,  and  one  was  occu- 
pied and  used  as  a combined 
store  and  dwelling,  never  having 
been  occupied  as  a dwelling  only. 
All  had  been  at  some  time  occu- 
pied. An  action  upon  the  ten 
policies  was  tried  by  a Judge  and 
jury;  the  jury,  in  answer  to 
questions,  made  findings  in  fav- 
our of  the  plaintiffs,  as  the  owners 
of  the  houses;  and  the  trial 
Judge  directed  judgment  to  be 
entered  for  the  plaintiffs  for  the 
full  amounts  of  the  policies: — - 
Held,  upon  the  defendants’  ap- 
peal, that  the  action  failed  as  to 
the  house  not  occupied  exclu- 
sively as  a dwelling;  and  (Rose, 
J.,  dissenting)  as  to  the  houses 
unoccupied  at  the  time  of  the 
fire. — Discussion  as  to  the  mean- 
ing and  effect  of  the  words 
“while  occupied  by  ...  as 
a dwelling,”  having  regard  to  the 
fact  that  the  blank  was  not  filled 
up, — As  to  the  effect  of  the 
vacancy  of  some  of  the  houses 
upon  the  insurance  of  the  occu- 
pied houses,  regarded  as  a change 
material  to  the  risk,  of  which 
notice  had  not  been  given  to  the 
defendants  (statutory  condition 
2),  the  Court  was  divided  — 
McKay  v.  Norwich  Union  Insur- 
ance Co.  (1895),  27  O.R.  251,  and 
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INSURANCE — {Continued) . 
London  Assurance  Corporation  v. 
Great  Northern  Transit  Co.  (1899) 
29  S.C.R.  577,  referred  to.— In 
the  result,  the  judgment  below 
was  reversed  as  to  the  policies 
covering  the  unoccupied  houses 
and  the  combined  store  and 
dwelling,  and  affirmed  as  to  the 
other  houses. — Upon  the  plain- 
tiffs’ cross-appeal,,  it  was  held  by 
Meredith,  C.J.C.P.,  that  the 
plaintiffs  were  not,  and  by  Rose, 
J.,  that  the  plaintiffs  were,  en- 
titled to  interest  upon  the 
amounts  recovered,  from  the  day 
on  which  they  became  entitled 
to  sue. — An  objection  made  by 
the  defendants  as  to  alleged 
transfers  of  interests  in  the 
property  insured  was  overruled. 
— Also  objections  as  to  proofs  of 
loss. — It  was  held,  by  Rose,  J., 
that  there  should  be  a new  trial 
on  the  question  of  the  amount 
of  the  loss — more  than  three  wit- 
nesses entitled  to  give  opinion- 
evidence  having  been  examined 
at  the  trial  on  behalf  of  the 
plaintiffs,  without  the  leave  of 
the  trial  Judge:  Evidence  Act, 
R.S.O.  1914,  ch.  76,  sec.  10. — 
Remarks  by  Lennox,  J.,  upon 
the  method  adopted  by  the  trial 
Judge  in  leaving  questions  to  the 
jury.  Ross  v.  Scottish  Union  and 
National  Insurance  Co.,  108. 

2.  Indemnity  against  Loss  or 
Damage  hy  Fire  or  Lightning — 
Building  Partly  Torn  hy  Light- 
ning Stroke  without  Fire — Further 
Injury  hy  Wind  following  almost 
Immediately  — Evidence  — Testi- 
mony of  Eye-witnesses — Theoreti- 
cal Testimony — Liability  of  l nsur- 


INSURANCE — {Continued) . 
ers  for  Damage  Caused  hy  Wind — 
Proximate  Cause.] — The  plaintiff 
was  insured  by  the  defendants 
against  all  such  immediate  loss 
or  damage,  not  exceeding  the  face 
amount  of  the  policy,  as  should 
happen  by  fire  or  lightning  to  his 
property  specified.  On  a day 
during  the  currency  of  the  policy, 
there  was  a violent  storm;  and, 
according  to  the  evidence  of  the 
plaintiff,  his  wife  and  son,  who 
were  the  only  eye-witnesses,  his 
barn  was  struck  by  lightning,  and 
the  roof  and  part  of  the  wall  at 
one  end  of  the  barn  were  thereby 
torn  away;  and,  almost  imme- 
diately thereafter,  a wind  came 
with  such  violence  that  it  tore 
down  the  greater  portion  of  the 
structure  then  standing,  and  the 
barn  and  contents — being  part  of 
the  property  specified — were  sub- 
stantially damaged.  There  was 
no  fire: — Held,  that  the  evidence 
of  the  eye-witnesses,  who  were 
apparently  credible,  was  to  be 
preferred  to  the  theoretical  testi- 
mony of  a scientific  gentleman, 
who  said  that,  owing  to  the  fact 
that  the  building  was  covered 
with  metallic  shingling  and  sid- 
ing, it  would  be  impossible  for 
the  lightning  to  have  caused  the 
destruction  attributed  to  it ; and 
it  should  not  be  found  that  the 
entire  damage  was  occasioned  by 
the  wind. — Held,  also,  that, 
although  the  great  bulk  of  the 
destruction  was  occasioned  by 
the  wind,  the  plaintiff’s  recovery 
upon  the  policy  should  not  be 
confined  to  the  immediate  result 
of  the  lightning  stroke. — Where 
an  injury  within  the  policy  con- 
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INSURANCE — (Continued) . 
tinues  and  farther  damage  result? 
from  a cause  which  alone  would 
not  have  caused  the  damage,  the 
further  damage  may  be  regarded 
as  proximately  caused  by  the 
original  injury. — Reischer  v.  Bor- 
wick , [1894]  2 Q.B.  548,  followed. 
— The  test  is,  whether  there  was  a 
sufficient  interval  to  allow  the 
first  cause  to  be  regarded  as 
having  entirely  ceased  to  operate 
by  reason  of  an  opportunity  to 
repair. — The  injury  caused  by 
the  lightning  was,  throughout, 
an  operating  and  continuing 
cause,  and  a proximate  cause 
within  the  meaning  of  the  rule 
which  requires  the  Court  to  look 
at  the  immediate  cause  of  the 
loss  or  damage,  and  not  at  some 
remote  or  speculative  cause. 
Roth  v.  South  Easthope  Farmers 
Mutual  Fire  Insurance  Co.,  52. 

See  Will,  1. 


INTENT. 

See  Criminal  Law,  1. 


INTEREST. 

See  Contract,  1 — Insurance, 
1 — Limitation  of  Actions. 

INTERPLEADER. 

See  Practice. 


INTOXICATING  LIQUORS. 

See  Constitutional  Law,  4 — 
Ontario  Temperance  Act. 


JUDGMENT. 

See  Schools — Street  Rail- 
way-Workmen’s Compensa- 
tion Act. 


[vol. 

JURISDICTION. 

See  Ontario  Temperance 
Act,  5 — Workmen’s  Compensa- 
tion Act. 


JURY. 

See  Insurance,  1 — Negli- 
gence, 1. 


JUSTICE  OF  THE  PEACE. 

See  Ontario  Temperance 
Act. 


LAND. 

Deposit  on,  of  “Tailings,”  by 
Neighbour , with  Permission  of 
Owner — Property  in  Tailings.} — • 
“Tailings”  from  ore  reduction, 
deposited  by  the  defendant  com- 
pany and  its  predecessors  in  title 
in  a lake  the  bed  of  which  be- 
longed to  the  plaintiff  company, 
were  so  deposited  without  any 
bargain  or  understanding  be- 
tween the  parties  save  such  as 
might  be  inferred  from  a request 
upon  the  one  side  for  permission 
to  dump  the  tailings  in  the  lake, 
and  the  granting  of  this  per- 
mission on  the  other: — Held,  that 
the  tailings,  when  so  deposited, 
became  the  property  of  the 
plaintiff  company.  Peterson  Lake 
Silver  Cobalt  Mining  Co.  Limited 
v.  Dominion  Reduction  Co.  Lim- 
ited, 182. 

See  Municipal  Corpora- 
tions, 4 — Vendor  and  Pur- 
chaser. 


LANDLORD  AND  TENANT. 

See  Arbitration  and  Award. 


LEAVE  TO  APPEAL. 

See  Criminal  Law,  2. 
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LICENSE. 

See  Company  — Constitu- 
tional Law,  3 — Municipal 
Corporations,  1. 

LIEN. 

See  Mechanics’  Liens — 
Promissory  Notes,  1. 


LIGHTNING. 

See  Insurance,  2. 


LIMITATION  OF  ACTIONS. 

Mortgage — Payments  of  Inter- 
est by  one  of  Several  Heirs  of 
Deceased  Mortgagor — Sufficiency 
to  Keep  Mortgage  Alive  as  against 
all  Persons  Claiming  under  Mort- 
gagor— Limitations  Act,  R.S.O. 
1914 , ch.  75,  secs . 13,  24]— The 
plaintiff  sued  upon  a mortgage 
made  in  1888,  payable  5 years 
after  its  date,  with  interest  at  7 
per  cent.  The  mortgagor  died  in 
1904,  leaving  him  surviving  his 
widow  and  three  children,  the 
defendants,  who  continued  to 
live  upon  the  mortgaged  land. 
From  time,  to  time,  payments  on 
account  of  interest  upon  the 
mortgage  were  made  by  one  of 
the  children,  the  last  payment 
being  made  in  June,  1915.  The 
widow  defended  the  suit,  alleg- 
ing that  she  was  not  party  or 
privy  to  the  making  of  the  pay- 
ments on  account  of  interest, 
and  that  she  had  now  acquired 
a possessory  title  to  the  mort- 
gaged land: — Held,  that  the  de- 
fence wag  not  maintainable:  the 
case  was  governed  by  sec.  24  of 
the  Limitations  Act,  R.S.O.  1914, 
ch.  75;  and  sec.  13  had  no  appli- 
cation.— The  payment  of  inter- 
est by  one  of  those  claiming 
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under  the  mortgagor  was  a suf- 
ficient payment  to  keep  the 
mortgage  alive  as  against  all 
persons  claiming  under  him. — 
Roddam  v.  Morley  (1857),  1 De 
G.  & J.  1,  and  subsequent  cases, 
followed.  McKay  v.  Hutchings, 
46. 

See  Assignments  and  Pref- 
erences— Contract,  1,  5. 


LOAN  AND  TRUST  CORPOR- 
ATIONS ACT. 

See  Company. 


LOCAL  BOARD  OF 
HEALTH. 

See  Costs,  1. 


LOSS  OF  PROFITS. 

See  Damages. 


LUNATIC. 

See  Will,  2. 


MAGISTRATE. 

See  Ontario  Temperance 

Act.  

MAINTENANCE. 

See  Contract,  4 — Will,  2. 


MANDAMUS. 

See  Municipal  Corpora- 
tions, 3 — Schools. 


MARRIAGE. 

See  Husband  and  Wife. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

See  Negligence,  2 — Work- 
men’s Compensation  Act. 
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MAYOR. 

See  Municipal  Corpora- 
tions, 5. 


MECHANICS’  LIENS. 

Action  to  Enforce  Lien — Part  of 
Claim  of  Plaintiff  Lien-holder  not 
yet  Payable — Unexpired  Period  of 
Credit  — Right  to  Include  Im- 
mature Part — Action  not  Prema- 
ture— Mechanics  and  Wage-Earn- 
ers Lien  Act , R.S'.O. 1914,  ch.  140, 
secs.  37,  39.] — An  action  was 
brought,  under  the  provisions  of 
the  Mechanics  and  Wage-Earners 
Lien  Act,  R.S.O.  1914,  ch.  140, 
to  enforce  a lien,  under  that  Act, 
for  materials  supplied  for  the 
erection  of  a house.  The  price 
of  these  materials  was  to  be  paid 
in  three  instalments;  before 
action  the  first  two  had  become 
payable;  the  third  had  not: — 
Held,  having  regard  especially  to 
secs.  37  and  39,  that  the  action 
was  not  premature,  either  in 
whole  or  in  part. — The  manifest 
intention  is  that  all  claims  of 
lien-holders,  whether  mature  or 
immature,  are  to  be  brought  in 
and  dealt  with  upon  the  trial  of 
the  action;  and  an  immature 
claim  of  the  lien-holder  who 
brings  the  action  is  in  the  same 
position  as  the  claims  of  “other 
lien-holders.”  Northern  Lumber 
Mills  Limited  v.  Rice,  201. 


MEDICAL  OFFICER  OF 
HEALTH. 

See  Costs,  1. 


MINERAL  ORE. 

See  Criminal  Law,  2. 


[vol. 

MINES  AND  MINING. 

See  Land. 


MINISTER  OF  JUSTICE 

See  Alien  Enemy,  1. 


MORTGAGE. 

Mortgagors  and  Purchasers  Re- 
lief Act,  1915,  5 Geo.  V.  ch.  22, 
secs.  2,  Jf  (as  Amended  by  6 Geo.  V. 
ch.  27,  sec.  1) — Construction  — 
Mortgage  Made  in  1915 — Exten- 
sion or  Renewal  of  Mortgage 
Made  before  August,  1914 — Right 
of  Mortgagee  to  Take  Proceedings 
for  Recovery  of  Overdue  Principal 
— Exception — Implication.] — The 
order  of  Sutherland,  J.,  40 
O.L.R.  548,  dismissing  an  action 
brought  (without  the  leave  of  a 
Judge)  for  recovery  of  principal 
money  secured  by  a mortgage 
made  in  1915  (sec.  2 of  the  Mort- 
gagors and  Purchasers  Relief 
Act,  1915,  5 Geo.  V.  ch.  22), 
upon  the  ground  that  it  was  a 
renewal  or  extension  of  a mort- 
gage made  before  the  4th  August, 
1914  (sec.  4 of  the  Act,  as 
amended  in  1916  by  6 Geo.  V. 
ch.  27,  sec.  1),  was  reversed  on 
appeal;  Lennox,  J.,  dissenting. 
— West  Derby  Union  Guardians 
v.  Metropolitan  Life  Assuromce 
Society,  [1897]  A.C.  647,  applied, 
by  Rose,  J.  Appelbe  v.  Windsor 
Security  Co.  of  Canada  Limited, 
217. 

See  Assignments  and  Prefer- 
ences— Contract,  5 — ■ Execu- 
tors— Limitation  of  Actions. 


MORTGAGORS  AND  PUR- 
CHASERS RELIEF  ACT. 

See  Mortgage. 
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MORTMAIN  AND  CHAR- 
ITABLE USES  ACT. 


See  Constitutional  Law,  3. 


MOTOR  VEHICLES. 

See  Negligence,  1. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  By-law  of  Town  Regulating 
Transient  Traders — Conviction  for 
Infraction  of — Person  Going  from 
Place  to  Place  in  Vehicle  arid 
Selling  Goods — u Transient  Trad- 
er”—11  Hawker  or  Pedlar” — Sale 
to  Retail  Dealers  only — Exception 
— Pedlar’s  License  not  Required — 
Conviction — Amendment — Muni- 
cipal Act,  R.S.O.  1914,  ch.  192, 
secs.  416,  4®0.] — The  defendant 
company,  which  sent  a man 
through  the  country  in  a motor- 
truck loaded  with  goods  which 
he  sold  to  retail  merchants  in  the 
towns  and  villages  through  which 
he  passed,  was  held  not  to  be  a 
“ transient  trader,”  within  the 
meaning  of  a by-law  of  a town, 
passed  pursuant  to  sec.  420  of 
the  Municipal  Act,  R.S.O.  1914, 
ch.  192,  but  a “hawker  or  ped- 
lar;” and  a conviction  for  an 
offence  against  the  by-law,  by 
offering  for  sale  and  selling  goods 
in  the  town  without  having  paid 
the  license-fee  required  by  the 
by-law,  was  quashed. — -A  tran- 
sient trader  is  one  whose  trade  is 
localised  by  the  occupation  of 
premises  or  in  some  other  way. — 
The  provisions  of  clause  (d)  of 
para.  1 of  sec.  416  of  the  Act 
come  into  play  only  when  a 
pedlar  became  a transient  trader. 
— The  conviction  of  the  defend- 
ant comp.inv  could  rot  be 
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amended  so  as  to  bring  it  within 
a by-law  passed  pursuant  to  sec. 
416,  i.e.,  making  it  a conviction 
for  hawking  or  peddling  without 
a license;  for  the  sales  were  to 
retailers  only,  and  came  within 
the  exception  in  clause  (a)  of 
para.  1 of  sec. . 416.  Rex  v. 
Scales  and  Roberts  Limited,  229. 

2.  Claim  against  Township  Cor- 
poration for  Loss  or  Injury  of 
Sheep — Dog  Tax  and  Sheep  Pro- 
tection Act,  R.S.O.  1914,  ch.  246, 
secs.  17, 18 — Tender  by  Council  of 
Amount  of  Damage  Found  by 
Valuer  — - Right  of  Action  for 
Larger  Sum — Finding  of  Trial 
Judge  — Appeal  — Cosfe.] — The 
plaintiff  applied  to  the  council  of 
the  defendants,  a township  cor- 
poration, for  compensation  for 
damage  sustained  by  him  by 
reason  of  his  sheep  having  been 
killed,  injured,  or  worried  by  a 
dog,  the  owner  of  which  was 
unknown.  A valuer  appointed 
by  the  defendants’  council  in- 
vestigated the  injuries  and  re- 
ported to  the  council  that  dam- 
age had  been  done  to  the  amount 
of  $117.50.  Before  this  action 
was  brought,  the  defendants 
tendered  that  sum  to  the  plain- 
tiff, who  refused  to  accept  it. 
The  plaintiff  sued  the  defendants 
for  $202.50,  which  he  alleged  to 
be  the  true  amount  of  his  loss. 
The  defendants  paid  into  Court 
$117.50  in  satisfaction  of  the 
claim: — Held,  that  the  action 
was  properly  dismissed  by  the 
trial  Judge. — Sections  17  and  18 
of  the  Dog  Tax  and  Sheep  Pro- 
tection Act,  R.S.O.  1914,  ch.  246 
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(sec.  18  as  amended  by  6 Geo.  V. 
ch.  56,  sec.  3),  considered. — Re 
Hogan  v.  Township  of  Tudor 
(1915),  34  O.L.R.  571,  explained 
and  distinguished.  Hogle  v. 
Township  of  Ernesttown,  394. 

3.  Claim  against  Township  Cor- 
poration for  Loss  or  Injury  of  Sheep 
■ — Dog  Tax  and  Sheep  Protection 
Act , R.S.0. 1914,  ch.  246,  sees.  17, 
18  — Action  under  — Pleading  — : 
Statement  of  Claim — Cause  of  Ac- 
tion — Mandamus  to  Council  — 
Award  of  Damages.] — By  the  Dog 
Tax  and  Sheep  Protection  Act, 
R.S.O.  1914,  ch.  246,  secs.  17  and 
18,  the  latter  section  having  been 
amended  by  6 Geo.  V.  ch.  56,  the 
Legislature  has  given  jurisdiction, 
not  to  the  Court,  but  to  munici- 
pal councils,  to  award  compensa- 
tion to  a person  whose  sheep  have 
been  injured  by  a dog,  the  owner 
of  which  is  unknown;  and  the 
owner  of  the  sheep  can  recover 
only  the  amount  which  the  coun- 
cil awards.  Whe**e  the  council 
are  satisfied  that  the  owner  “has 
made  diligent  search  and  inquiry 
to  ascertain  the  owner  or  keeper 
of  such  dog,  and  that  he  cannot 
be  found,”  the  statute  imposes 
on  the  council  the  duty  of  award- 
ing to  the  plaintiff  for  com- 
pensation a sum  equal  to  the 
amount  of  the  damage  sus- 
tained by  him.  Section  17  (2) 
declares  that  the  report  of  the 
sheep- valuer,  giving  in  detail  the 
extent  of  injuries  and  the  amount 
of  damage  done,  “shall  be  acted 
upon  by  the  council  in  adjusting 
the  claim.”  The  direction  to  the 
council  to  award  compensation 
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is  mandatory;  and,  where  the 
council  have  not  obeyed  the 
statute,  they  may  by  mandamus 
be  required  to  do  so. — A state- 
ment of  claim  by  which  it  was 
alleged  that,  within  the  time 
mentioned  in  sec.  18,  the  plain- 
tiff, the  owner  of  sheep  injured 
by  a dog,  applied  to  the  council 
of  the  defendants  for  compensa- 
tion and  satisfied  the  council  that 
he  had  made  diligent  search  and 
inquiry  to  ascertain  the  owner 
or  keeper  of  the  dog  “without 
result,”  was  held  sufficiently  to 
state  a cause  of  action  for  a 
mandamus  requiring  the  council 
to  award  compensation.  — Re 
Hogan  v.  Township  of  Tudor 
(1915),  34  O.L.R.  571,  explained 
and  distinguished.  Noble  v. 
Township  of  Esquesing,  400. 

4.  Expropriation  of  Land  for 
Widening  Street  — * By-law  — 
Declaration  that  Land  Forms  Pan 
of  Highway  — Authorisation  or 
Professed  Authorisation  of  Entry 
on  or  Use  of  Land  before  Award 
of  Compensation — Express  or  Im- 
plied A I nhorisaiion  — Municipal 
Act,  R.S.O.  1914,  ch.  192,  sec. 
347— Application  of,  to  City  of 
Toronto — Statutory  Repeal  of  Ex- 
propriating By-law  after  Award — 
Right  of  Land-owners  to  Enforce 
Award — Powers  of  Corporation — 
Municipal  Arbitrations  Act, 
R.S.O.  1914,  ch.  199 — Award  not 
Acted  upon — Fact  not  Found  in 
Formal  Award  but  Appearing  in 
Written  Reasons  of  Arbitrator — 
Righv  of  Court  to  Read  Reasons  as 
Part  of  Award — Right  to  Remit 
Award  for  Amendment — Arbitra- 
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tion  Act,  R.S.O.  1914,  ch.  65,  secs. 
10,  11,  12,  14 — Municipal  Act, 
secs.  324,  47®,  475. ] — The  judg- 
ment of  Masten,  J.,  40  O.L.R. 
550,  directing  the  enforcement  of 
an  award  by  payment  to  the 
land-owners  of  the  amount 
awarded,  was  reversed. — Held, 
that  the  provisions  of  sec.  347  of 
the  Municipal  Act  were  appli- 
cable to  the  City  of  Toronto; 
that  the  case  came  within  those 
provisions;  and  that  the  cor- 
poration were  not  under  any 
legal  obligation  to  take  or  pay 
for  the  property  which  was  the 
subject  of  the  award. — Parsons  v. 
Township  of  Eastnor  (1915),  34 
O.L.R.  110,  followed  in  regard  to 
reading  the  reasons  of  the  arbi- 
trator as  part  of  the  award. 
Re  City  of  Toronto  and  Grosvenor 
Street  Presbyterian  Church  Trus- 
tees, 352. 

5.  Work  Directed  to  be  Done  by 
Board  of  Commissioners  of  Sewage 
and  Public  Works  of  City — Act 
respecting  the  City  of  Guelph, 
1 Geo.  V.  ch.  90,  sec.  4 (7) — Use 
of  Explosive — Negligence  of  Engi- 
neer— Injury  to  Member  of  Board 
— N on-liability  of  City  Corpora- 
tion.]— The  plaintiff,  as  Mayor 
of  the  City  of  Guelph  for  the 
year  1916,  was  ex  officio  a mem- 
ber of  the  Board  of  Commis- 
sioners of  Sewage  and  Public 
Works,  under  a by-law  passed 
pursuant  to  an  Act  respecting 
the  City  of  Guelph,  ] Geo.  V. 
ch.  90  (0.)  By  sec.  4 (7)  of  the 
Act,  the  Board  is  “to  have 
charge  of  the  execution  and 
carrying  out  of  all  works  con- 
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nected  with  . . . highways 

and  bridges  authorised  by  the 
council. ” On  the  31st  March, 

1916,  the  city  engineer  reported 
to  the  Board  that  there  was 
danger  of  a bridge  over  the 
river  which  flows  through  the 
city  being  carried  away  by  the 
flooding  of  the  waters  of  the  river, 
and  the  Board  authorised  the 
engineer  to  blow  out  with  dyna- 
mite part  of  a dam  in  the  river, 
in  order  to  divert  the  water  from 
the  piers  of  the  bridge.  The 
blowing  out  was  done  at  once, 
under  the  superintendence  of  the 
engineer.  The  plaintiff  was 
present,  standing  in  a highway 
of  the  city,  within  the  area  of 
danger  from  the  explosion  of  the 
dynamite,  and,  at  the  suggestion 
of  the  engineer,  employed  him- 
self in  keeping  back  the  crowd 
which  had  assembled  there.  He 

was  struck  by  a piece  of  cement 
from  the  dam  and  injured: — 

Held,  that,  although  there  was 

negligence  on  the  part  of  the 
engineer  in  not  removing  the 
crowd  to  a safe  distance  and  in 
not  covering  or  protecting  the 
place  of  operation,  and  the 

defendants,  the  city  corporation, 
would  have  been  liable  if  a 
stranger  had  been  injured,  they 
were  not  liable  to  the  plaintiff, 
who  was  one  of  those  in  charge 
of  the  execution  of  the  work, 
knew  there  was  danger,  and  took 
the  risk;  he  could  not  found  a 
claim  against  the  corporation 
upon  the  negligence  of  the  engi- 
neer, who  was  subject  to  his 
authority.  Mahoney  v.  City  of 
Guelph,  308. 
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See  Costs,  1 — Easement  — 
Highway  — Negligence,  3,  4 — 
Schools  — Street  Railway  — 
Workmen’s  Compensation  Act. 


NATURAL  JUSTICE. 

See  Constitutional  Law,  2. 


NEGLIGENCE. 

1 . Automobile  Struck  by  Street- 
car Following  it  on  Highway — In- 
jury to  Vehicle — Cause  of — Find- 
ings of  J ury— Excessive  Speed  of 
Street-car — Connection  with  In- 
jury— Evidence — Absence  of  Con- 
tributory Negligence — 1 nference.] 
—The  plaintiff  sued  for  damages 
for  injury  to  his  automobile  upon 
a highway  by  reason  of  its  having 
been  struck  by  a street-car  of  the 
defendants.  At  the  trial,  the 
jury  found  that  the  plaintiff’s 
damages  were  caused  by  the 
negligence  of  the  defendants; 
that  the  negligence  consisted  in 
“ excessive  rate  of  speed;”  and 
that  the  plaintiff  was  not  guilty 
of  contributory  negligence : — 
Held  (Riddell  and  Rose,  JJ., 
dissenting),  that,  although  the 
findings  did  not  directly  indicate 
the  connection  between  the  negli- 
gence found  and  the  accident,  it 
was  clear  that  the  jury  gave  cre- 
dit to  the  story  of  the  plaintiff, 
and  discredited  that  of  the  de- 
fendants; and,  as  there  was  evi- 
dence upon  which  reasonable 
men  could  do  so,  a judgment  for 
the  plaintiff,  based  upon  the  find- 
ings, should  not  be  disturbed. 
Gallagher  v.  Toronto  R.W.  Co., 
143. 

2.  Injury  to  and  Death  of  Per- 
son Caused  by  Fall  of  Frozen  Sur- 
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face  of  Gravel-pit — Servant  of 
Teamster  Employed  by  Defendants 
to  Draw  Gravel  from  Pit — Contract 
of  Defendants  with  Teamster  and 
Owner  of  Pit  to  Remove  Frozen 
Surface — Failure  to  Perform — 
Breach  of  Duty — Cause  of  Death 
—Surface  Loosened  by  Explosion 
■ — Failure  to  Make  Examination — 
Neglect  of  Defendants’  Servant — 
Direction  to  Deceased  to  Take 
Gravel  from  Part  of  Pit  where  Ex- 
plosion Occurred — Negligence  or 
Contribidory  Negligence  of  De- 
ceased— Failure  to  Prove — Action 
under  Fatal  Accidents  Act — Par- 
ents of  Deceased — Damages.] — 
The  defendants  employed  a 
teamster  to  take  gravel  for  them 
from  a pit,  at  so  much  a load; 
they  had  agreed  both  with  the 
owner  of  the  pit  and  with  the 
teamster  to  remove  the  surface 
earth  and  snow  from  the  pit  in 
order  that  the  gravel  might  be 
reached  and  got  out.  The  de- 
fendants failed  to  perform  that 
duty  properly,  and  the  plaintiff’s 
son,  who  was  employed  by  the 
teamster,  went  into  the  pit,  on  a 
day  in  winter,  to  load  and  draw 
gravel  from  it,  and  was  killed  by 
a piece  of  the  overhanging  surface 
of  frozen  earth  and  snow  falling 
upon  him : — Held,  that  the  defend- 
ants’ failure  to  perform  their 
duty  was  the  cause  of  the  man’s 
death,  and  that  they  were  liable 
in  an  action  under  the  Fatal  Acci- 
dents Act. — In  the  circumstances 
there  was  a duty  upon  the  de- 
fendants toward  every  one  there 
as  the  man  was,  employed  in  re- 
moving gravel  for  the  defendants, 
to  take  reasonable  care  that  the 
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frozen  surface  was  so  removed 
that  it  should  not  be  a needless 
danger  to  them  when  so  employ- 
ed. The  defendants  had  com- 
mitted a breach  of  duty,  apart 
from  contract. — Held,  also,  that 
the  defendants  were  liable  upon 
another  ground,  viz.,  the  neglect 
of  their  servant  in  regard  to  the 
explosion,  that  neglect  having 
been  the  direct  cause  of  the 
death. — The  deceased  was  not 
the  author  of  his  own  injury,  nor 
was  he  guilty  of  contributory 
negligence. — The  amount  asses- 
sed as  damages  by  the  trial 
Judge,  $1,400,  divided  between 
the  father  and  mother  of  the  de- 
ceased, was  not  excessive  in  view 
of  the  evidence  of  reasonable  ex- 
pectation of  pecuniary  benefit 
from  the  prolongation  of  the  life 
of  their  son.  Durant  v.  Ontario 
and  Minnesota  Power  Co.,  130. 

3.  Obsiruction  or  Nuisance 
in  Highway — Telephone  Wires 
Strung  too  Low — Proximate  Cause 
of  Accident  Occasioning  Death  of 
Person  Lawfully  Passing  under 
Wires  — Liability  of  Township 
Corporation — Notice  of  Obstruc- 
tion — Notice  of  Accident  — Ab- 
sence of  Contributory  Negligence — 
Statutory  Authority  for  Erection 
of  Poles  and  Wires — Local  Muni- 
cipal Telephone  Act,  1908,  8 Edw. 
VII.  ch.  49 — Ontario  Telephone 
Act,  R.S.O.  1914 , ch.  188,  and 
Amending  Acts — Employment  of 
Skilled  and  Competent  Persons — 
Evidence — Rural  Telephone  As- 
sociation— Branch  of  Municipal 
Government — Relief  over  — Fatal 
Accidents  Act — Action  by  Parents 


NEGLIGENCE — (Continued) . 
of  Deceased  — Damages.]  — The 
plaintiffs’  son  was  driving  a team 
of  horses  from  the  top  of  a load  of 
hay  placed  upon  a waggon  to 
which  the  horses  were  attached. 
In  passing  from  a field  into  the 
highway  it  was  necessary  to  go 
under  telephone  wires  strung  up- 
on poles  along  the  highway.  The 
wires  were  so  placed  that  he  had 
to  stoop  or  crouch  when  passing 
under  them;  in  stooping  he  l6st 
control  of  the  horses;  the  horses, 
moving  to  a trot,  caused  the  load 
to  oscillate  sufficiently  to  upset 
the  waggon,  thereby  throwing 
him  off  and  causing  his  death: — • 
Held,  in  an  action  under  the  Fatal 
Accidents  Act,  brought  against 
the  township  corporation,  the 
Municipal  Telephone  Associa- 
tion, and  the  B.  Rural  Telephone 
Company  Limited,  that  the  posi- 
tion of  the  wires  was  the  proxi- 
mate cause  of  the  accident;  that 
the  wires  as  placed  constituted  an 
obstruction  in  the  highway  and 
amounted  to  a nuisance  or  negli- 
gence for  which  the  township  cor- 
poration were  liable;  that  the 
township  corporation  had  notice 
of  the  obstruction  and  of 
the  accident;  and  that  the  de- 
ceased was  not  guilty  of  con- 
tributory negligence.  — History 
of  the  building  of  the  tele- 
phone line  and  the  extent  of 
the  authority  for  placing  the 
wires  as  they  were,  discussed. 
Reference  to  the  Local  Muni- 
cipal Telephone  Act,  1908,  8 
Edw.  VII.  ch.  49;  also  to  the  On- 
tario Telephone  Act,  R.S.O. 
1914,  ch.  188,  and  amendments. 
— The  line  was  erected  and  con- 


668 


ONTARIO  LAW  REPORTS. 


NEGLIGENCE — {Continued) . 
tinued  under  statutory  authority, 
but  that  did  not  disentitle  the 
plaintiffs  to  succeed — the  line  in 
fact  creating  an  obstruction, 
amounting  to  a nuisance,  and  hav- 
ing been  the  proximate  cause  of 
the  accident.  It  was  not  estab- 
lished by  the  evidence  that 
skilled  and  competent  persons 
were  engaged  to  erect  the  line. — 
Review  of  the  authorities. — The 
B.  Rural  Telephone  Company 
Limited  had  transferred  all  its 
interests  to  the  township  corpora- 
tion; since  1912  (the  accident 
was  in  1916)  the  township  cor- 
poration had  held  the  system  of 
telephones  within  the  township, 
as  trustee  under  the  statutes  re- 
ferred to;  and  the  Municipal 
Telephone  Association  had  no 
legal  entity  separately  from  the 
township  corporation.  It  was 
not  necessary  that  the  action 
should  be  formally  dismissed  as 
against  the  association  or  the 
company ; but  there  should  be  no 
judgment  for  relief  over  against 
either.— -The  plaintiff’s  damages 
were  assessed  at  $1,500,  and 
judgment  pronounced  in  their 
favour  with  costs.  Magill  v. 
Township  of  Moore,  375. 

4.  Unlawful  Obstruction  in 
Highway — Injury  to  Conductor  of 
Street-car  — Municipal  Corpora- 
tion • — Contractors  — Absence  of 
Authority  — Contributory  Negli- 
gence— Evidence — Trial  Judge’s 
Notes — Findings  of  Trial  Judge — 
Appeal.]— The  plaintiff,  a con- 
ductor upon  a street-car,  was  in- 
jured while  passing  along  the  run- 
ning-board or  side-step  of  the  car, 
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by  coming  into  contact  with  a 
barrier  erected  in  a public  street 
of  a city,  about  2^  feet  north  of 
the  northerly  rail  of  a double 
track  laid  upon  the  street : — 
Held,  that  the  city  corporation 
had  not  authorised  the  erection 
of  the  barrier  and  were  not  liable 
for  the  plaintiff’s  injury;  but 
(Rose,  J.,  dissenting),  that  the 
defendants  N.  and  W.,  who  had 
placed  the  barrier  in  the  street, 
had  negligently  placed  it  tdo  near 
the  street-car  line;  that  these  de- 
fendants had  unlawfully  obstruc- 
ted the  highway,  and,  whether 
negligent  or  not,  were  liable  for 
the  injury,  unless  it  was  caused 
by  the  plaintiff’s  negligence ; that 
in  either  case  the  onus  of  proving 
the  plaintiff’s  negligence,  and 
that  it  was  the  cause  of  the  in- 
jury, was  upon  these  defendants; 
and  that  there  was  nothing  be- 
fore the  Court  which  indicated 
negligence  or  contributory  negli- 
gence on  the  part  of  the  plaintiff. 
— The  shorthand  notes  of  the  evi- 
dence given  on  behalf  of  the 
plaintiff  at  the  trial  were  pre- 
served and  extended,  but  the 
notes  of  all  that  occurred  after 
the  close  of  the  plaintiff’s  case 
were  lost,  and  the  appellate 
Court  had  before  it  only  such 
memoranda  as  were  made  by  the 
County  Court  Judge  : — Held 
(Rose,  J.,  dissenting),  that  there 
was  no  necessity  for  directing  a 
new  trial:  accepting  the  County 
Court  Judge’s  findings  of  fact,  his 
conclusions  that  the  defendants 
N.  and  W.  were  not  guilty  of  any 
wrong-doing,  and  that  the  plain- 
tiff brought  the  injury  upon  him- 
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self  by  his  own  negligence,  c’ould 
not  stand.  Tessier  v.  City  of 
Ottawa,  205. 

See  Municipal  Corpora- 
tions, 5. 


NEGOTIABLE  INSTRU- 
MENTS. 

See  Promissory  Notes. 


NEXT  OF  KIN. 

See  Parties. 


NOMINAL  DAMAGES. 

See  Contract,  2. 


NOTICE  OF  ACCIDENT. 

See  Negligence,  3. 

NOTICE  OF  MOTION. 

See  Practice. 


NUISANCE. 

See  Negligence,  3. 


OBSTRUCTION. 

See  Negligence,  3,  4. 


OFFICIAL  ARBITRATOR. 

See  Municipal  Corpora- 
tions, 4: 


ONTARIO  TEMPERANCE 
ACT. 

1.  Magistrate’s  Conviction  for 
Having  Intoxicating  Liquor  in 
Place  other  than  u Private  Dwelling- 
house” — 6 Geo.  V.ch.  50,  sec.  4-1  {1) 
— Arrest  without  Warrant — Ef- 
fects on  Proceedings  before  Magis- 
trate— Necessity  for  Warrant  or 
Summons — Conviction  for  Second 
Offence — Procedure  before  Magis- 
trate— Admission  of  Previous  Con- 


ONT.  T.  ACT — (Continued) . 
viction  Taken  before  Adjudication 
on  Charge  of  Second  Offence — Dir- 
ectory Provision  of  Statute — Sec. 
96 — Failure  to  Prove  Contraven- 
tion of — Stenographer’s  Notes — 
Sec.  7If.  (2) — Evidence  to  Suppori 
Conviction — Credibility  of  Wit- 
nesses— Question  for  Magistrate.] 
— Upon  a motion  to  quash  a con- 
viction of  the  defendant  by  a 
Police  Magistrate  for  having  in- 
toxicating liquor  in  his  (the  de- 
fendant’s) possession  (a  second 
offence),  contrary  to  the  pro- 
visions of  sec.  41  (1)  of  the  On- 
tario Temperance  Act,  6 Geo.  V. 
ch.  50: — Held,  (1)  that  the  pro- 
ceedings before  the  magistrate 
were  not  invalidated  because  the 
defendant  was  arrested  and 
brought  before  the  magistrate 
without  a warrant. — Regina  v. 
Hughes  (1879),  4 Q.B.D.  614, 
followed. — Semble,  that  a sum- 
mons or  warrant  was  necessary. 
— (2)  By  sec.  74(2)  of  the  Act  the 
stenographer  employed  to  take 
the  evidence  in  shorthand  is  not 
required  to  do  more  than  “take 
down  the  evidence;”  the  steno- 
grapher’s notes  are  not  necessar- 
ily a record  of  all  that  takes  place 
before  the  magistrate;  and,  al- 
though it  appeared  by  the  steno- 
grapher’s notes  in  this  case  that 
the  magistrate  had,  in  contraven- 
tion of  sec.  96  of  the  Act,  received 
the  defendant’s  admission  of  a 
previous  conviction  before  find- 
ing him  guilty  of  the  second  of- 
fence charged,  it  was  held — the 
conviction  being  in  due  form — 
that  no  contravention  of  sec.  96 
was  shewn. — Even  if  the  magis- 
trate had  erred  in  the  manner  in- 
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dicated,  that  would  not  invali- 
date the  conviction,  sec.  96  being 
merely  directory. — Rex  v.  Coote 
(1910),  22  O.L.R.  269,  and  Rex 
v.  McDevitt  (1917),  39  O.L.R. 
138,  followed.— (3)  There  was 
evidence  which  justified  the  con- 
viction. The  question  of  credi- 
bility was  entirely  for  the  magis- 
trate. Rex  v.  Hanley , 177. 

2.  Magistrate’s  Conviction  for 
Having  Liquor  in  Place  other  than 
“ Private  Dwelling-house” — 6 Geo. 
V.  ch.  50,  sec.  41  ( 1 ) — Building 
Containing  Dwelling  and  Shop — 
Sec.  2,  clause  (i)  and  sub-clause 
(i.) .]— — A private  dwelling,  which 
is  part  only  of  a building,  another 
part  of  which  is  used  as  a shop  or 
factory,  is  not  a place  where  in- 
toxicating liquor  may  be  kept, 
having  regard  to  the  definitions 
of  “ private  dwelling-house”  in 
the  Ontario  Temperance  Act,  6 
Geo.  V.  ch.  50:  see  sec.  41  (1)  and 
sec.  2,  clause  ( i ) and  sub-clause 
(i.) — A motion  to  quash  a magis- 
trate’s conviction  for  having 
liquor  on  premises  other  than  a 
private  dwelling-house,  was  dis- 
missed. Rex  v.  Purdy,  49. 
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other  than  the  private  dwelling- 
house  in  which  he  resided,  con- 
trary to  sec.  41  (1)  of  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch. 
50,  was  dismissed,  where  it  was 
proved  that  a dozen  bottles  of 
whisky  were  delivered  to  the  de- 
fendant on  the  30th  October, 
1917 ; and,  that  being  the  “ liquor 
concerning  which  he  is  being  pro- 
secuted” (sec.  88),  he  did  not  ex- 
plain what  was  done  with  it. 
Section  88  cast  upon  him  the  onus 
of  shewing  that  he  was  innocent  of 
the  offence  charged;  and  neither 
he  nor  his  witnesses  attempted  to 
do  this.  When  the  defendant’s 
dwelling-house  was  searched,  no 
liquor  was  found.  It  was  not 
enough  for  him  to  say,  “I  had  ten 
bottles,  concealed  in  my  house,” 
when  he  did  not  say  anything 
about  what  he  might  have  had 
elsewhere — he  having  received 
two  dozen  bottles  of  whisky  on 
the  24th  August  and  two  dozen 
more  on  the  7th  September,  1917. 
The  magistrate  was  not  bound  to 
believe  all  that  was  sworn  to,  and 
might  well  have  discredited  any- 
thing the  accused  did  say.  Rex 
v.  Moore,  372. 


3.  Magistrate’ s Conviction  for 
Having  Intoxicating  Liquor  in 
Place  other  than  “Private  Dwel- 
ling-house”— 6 Geo.  V.  ch.  50,  sec. 
41  ( 1 ) — Evidence — Onus — Sec.  88 
— Finding  of  Magistrate.] — A mo- 
tion to  quash  a magistrate’s  con- 
viction of  the  defendant  for  that 
he,  between  the  26th  October, 
1917,  and  the  10th  November, 
1917,  unlawfully  had  or  kept  or 
gave  intoxicating  liquor  in  a place 


4.  Magistrate’s  Conviction  for 
Having  Intoxicating  Liquor  in 
Place  other  than  “Private  Dwel- 
ling-house”— 6 Geo.  V.  ch.  50,  sec. 
41  ( 1 ) — Evidence  of  Selling  Liquor 
Given  after  Plea  of  Guilty  on  First 
Charge — Sentence  — • Penalty  I n- 
creased  on  Account  of  Evidence 
Improperly  Received  — Amend- 
ment of  Conviction — Reduction  of 
Penalty — Criminal  Code,  secs. 
1124 , 7544 — The  defendant,  be- 
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ing  charged  before  a magistrate 
with  the  offence  of  having  intoxi- 
cating liquor  in  a place  other  than 
the  private  dwelling-house  in 
which  he  resided,  contrary  to  sec. 
41  (1)  of  the  Ontario  Temperance 
Act,  6 Geo.  V.  ch.  50,  pleaded 
guilty.  According  to  a state- 
ment made  by  the  magistrate,  he 
was  about  to  impose  upon  the  de- 
fendant the  minimum  fine,  $200, 
when  evidence  was  adduced  that 
the  defendant  had  admitted  that 
he  had  sold  intoxicating  liquor, 
contrary  to  sec.  40  of  the  Act. 
The  magistrate  thereupon  con- 
victed the  defendant  of  the  lesser 
offence  and  imposed  the  maxi- 
mum fine  of  $1,000: — Held,  that, 
in  sentencing  a defendant  found 
guilty  of  an  offence,  a magistrate 
or  Judge  should  not  increase  the 
severity  of  the  sentence  because 
he  considers  the  defendant  guilty 
of  some  other  offence  with  which 
he  has  not  been  charged. — Rex  v. 
Bright,  [1916]  2 K.B.  441,  fol- 
lowed.— The  magistrate  had  not 
correctly  exercised  the  discretion 
vested  in  him  by  sec.  58  of  the 
Act;  and  the  conviction  was 
amended  by  reducing  the  fine  to 
$200:  Criminal  Code,  secs.  1124 
and  754.  Rex  v.  Harris,  366. 

5.  Magistrate's  Conviction  for 
Having  Intoxicating  Liquor  in 
Place  other  than  “Private  Dwel- 
ling-house" — 6 Geo.  V.  ch.  50, 
sec.  4-1  (7) — “ Indian " Defendant 
— Proof  before  Magistrate  of  “In- 
dian" Status  — Sufficiency — Im- 
prisonment under  Conviction — 
Motion  for  Discharge  upon  Habeas 
Corpus — Right  to  Prove  “Indian" 
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Status  by  Affidavits — Jurisdiction 
of  Magistrate  — Indian  Act, 
R.S.C.  1906,  ch.  81,  sec.  137— 
Indian  out  of  his  Reserve  Subject 
to  Provincial  Laws — Right  of  Ap- 
peal from  Order  Refusing  to  Dis- 
charge— Certificate  of  Attorney- 
General — Sec.  95  of  Temperance 
Act  — “Conviction"  — General 
Right  of  Appeal  under  Habeas 
Corpus  Act,  R.S.O.  1914,  ch.  84, 
sec.  8 — Failure  to  Attempt  to  Levy 
Fine  by  Distress  before  Imprison- 
ment—Secs.  41,  58,  72, 101, 102  of 
Temperance  Act — Criminal  Code, 
secs.  744,  145 — Ontario  Summary 
Convictions  Act,  R.S.O . 1914,  ch. 
90,  sec.4 •] — The  order  of  Suther- 
land, J.,  in  habeas  corpus  pro- 
ceedings in  Rex  v.  Martin  (1917), 
40  O.L.R.  270,  refusing  to  dis- 
charge the  defendant  from  cus- 
tody, was  affirmed. — An  Indian 
who  commits  an  offence  against 
a provincial  law,  beyond  the 
limits  of  an  Indian  reserve,  may 
be  convicted  and  punished,  just 
as  all  other  persons  may. — Rex  v. 
Hill  (1907),  15  O.L.R,  406,  and 
Rex  v.  Beboning  (1908),  17 

O.L.R.  23,  followed. — The  On- 
tario Temperance  Act,  6 Geo.  V. 
ch.  50,  is  not  legislation  concerning 
Indians,  though  Indians  may  be 
affected  by  it  in  common  with 
others. — Canadian  Pacific  R.W. 
Co.  v.  Corporation  of  the  Parish  of 
Notre  Dame  de  Bonsecours,  [1899] 
A.C.  367,  applied. — Per  Mere- 
dith, C.J.C.P.  : — The  general 
right  of  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  of 
Ontario,  given  by  the  Ontario 
Habeas  Corpus  Act,  R.S.O.  1914, 
ch.  84,  sec.  8,  is  curtailed  by  sec. 
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95  of  the  Ontario  Temperance 
Act,  but  only  in  cases  of  convic- 
tions under  that  Act ; and  an  act 
done  without  jurisdiction — by 
whatever  name  called  — cannot 
be  a conviction  under  the  Act; 
sec.  95  does  not  apply  to  any- 
thing but  a conviction  made  by  a 
person  having  jurisdiction  under 
the  Act,  for  an  offence  within  its 
provisions,  committed  by  a per- 
son to  whom  it  is  applicable.  The 
absence  of  a certificate  from  the 
Attorney-General,  required  by 
sec.  95  as  a condition  of  an  ap- 
peal, would  not,  therefore,  pre- 
vent the  Court  from  hearing  an 
appeal  from  an  order  discharging 
or  refusing  to  discharge  a person 
imprisoned  pursuant  to  a sup- 
posed conviction,  if  there  was 
no  conviction  under  the  Act. — - 
That  the  defendant  was  an  In- 
dian was  sufficiently  proved  be- 
fore the  convicting  magistrate; 
and,  if  it  had  not  been  proved, 
there  was  no  reason  why  it  might 
not  satisfactorily  be  proved  in  the 
habeas  corpus  proceedings. — For 
the  offence  of  which  the  defend- 
ant was  found  guilty — having 
intoxicating  liquor  in  his  posses- 
sion contrary  to  the  provisions  of 
sec.  41  (1)  of  the  Ontario  Temper- 
ance Act — the  penalty  is  a fine  of 
not  less  than  $200,  “and  in  de- 
fault of  immediate  payment” 
imprisonment  for  not  less  than 
three  months  (secs.  58  and  41); 
and  the  failure  to  attempt  to  levy 
the  fine  by  distress  before  im- 
prisonment might  be  cured  by 
the  application  of  secs.  101  and 
102  of  the  Temperance  Act,  or  of 
secs.  744  and  745  of  the  Criminal 
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Code,  made  applicable  to  pro- 
vincial officers  by  sec.  4 of  the 
Ontario  Summary  Convictions 
Act,  R.S.O.  1914,  ch.  90,  which 
in  turn  is  made  applicable  to  the 
Ontario  Temperance  Act  by  sec. 
72. — Per  Riddell,  J. : — The  de- 
fendant had  not  shewn  that  he 
was  an  “Indian”  within  the 
meaning  of  sec.  137  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81;  but, 
even  if  he  had  shewn  it,  he  was, 
at  least  when  out  of  his  reserva- 
tion, subject  to  provincial  legis- 
lation. Rex  v.  Martin , 79. 

6.  Magistrate' s Conviction  for 
Offence  against  6 Geo.  V.  ch.  50, 
sec.  !$■ — Soliciting  Orders  for  In- 
toxicating Liquor — Distribution  of 
Circulars  Inviting  Orders  for 
Foreign  Dealers.] — The  defendant 
undertook  the  distribution  of  cer- 
tain circulars  in  a city.  He  em- 
ployed a man,  who  left  at  the 
houses  of  citizens  envelopes  with 
enclosures.  Each  envelope  had 
upon  it  the  name  and  address  of 
a person  in  Buffalo,  New  York. 
Enclosed  in  each  envelope  was  a 
list  of  alcoholic  liquors  and  the 
name  of  the  person  in  Buffalo. 
On  the  back  of  the  list  was  a form 
of  order,  addressed  to  the  person 
in  Buffalo.  The  agent  knew 
what  was  in  the  envelopes — the 
actual  distributor  did  not.  Nei- 
ther of  them  took  orders,  nor  was 
either  of  them  authorised  to  do 
so: — Held,  that  what  was  done 
amounted  to  soliciting  orders  for 
beverage  purposes,  within  the 
meaning  of  sec.  42  of  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch. 
50;  and  a motion  to  quash  a 


XLI.] 


INDEX. 


673 


ONT.  T.  ACT — (Continued) . 
magistrate’s  conviction,  of  the  de- 
fendant for  an  offence  against 
that  section  was  dismissed.  Rex 
v.  Lynch-Staunton , 317. 

7.  Magistrate’ s Conviction  for 
Offence  against  sec.  1+9 — Deliver- 
ing Intoxicating  Liquor  to  Person 
not  Entitled  to  Sell  and  whckSells — 
Application  to  Carrier  — Proof 
that  Person  to  whom  Liquor  De- 
livered such  a Person  as  Described 
— Absence  of  Direct  Proof — In- 
ference from  Facts  Proved — Ques- 
tion for  Magistrate.] — Section  49 
of  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  applies  to  a 
carrier.  The  defendant,  a carrier 
of  goods  for  hire,  was  convicted 
by  a Police  Magistrate  of  an 
offence  against  sec.  49,  by  deliver- 
ing intoxicating  liquor  to  a “ per- 
son not  entitled  to  sell  liquor  and 
who  sells  such  liquor.”  There 
was  no  direct  evidence  that  the 
person  to  whom  the  defendant 
delivered  the  liquor  was  one  who 
bought  for  the  purpose  of  resel- 
ling; and  it  was  argued,  upon  a 
motion  to  quash  the  conviction, 
that  the  magistrate  could  not, 
upon  the  evidence,  find  affirma- 
tively that-  the  recipient  bought 
for  the  purpose  of  reselling;  but 
it  was  held,  that  the  magistrate 
could,  from  the  facts  proved,  pro- 
perly draw  the  inference  that  the 
recipient  bought  for  that  purpose. 
It  appeared  that  the  transaction 
was  a clandestine  one;  that  what 
was  delivered  was  a keg  contain- 
ing eight  gallons  of  whisky;  and 
that  a false  name  was  used  in 
shipping.  Rex  v.  McEwan,  324. 

See  Constitutional  Law,  4. 


OPINION  EVIDENCE. 

See  Insurance,  1,  2. 


ORIGINATING  NOTICE. 

See  Arbitration  and  Award. 


PARENT  AND  CHILD. 

See  Contract,  4,5 — Infant — • 
Negligence,  2,  3. 


PARLIAMENT. 

See  Constitutional  Law,  4. 


PART  PAYMENT. 

See  Contract,  1. 


PART  PERFORMANCE. 

See  Contract,  5. 

PARTIES. 

Action  to  Set  aside  Bequests  in 
Will — Next  of  Kin  Entitled  if  Be- 
quests Set  aside — Joinder  as  Par- 
ties of  all  Persons  who  would  Bene- 
fit by  Success  of  Action — Order  for 
Representation  — Rule  75  — • Per- 
sons “ Having  the  same  Interest” 
— Practice — Amendment — • Costs.] 
— In  an  action  by  one  of  the  next 
of  kin  of  a deceased  testator  to  set 
aside  bequests  made  in  the  will  to 
the  defendants,  it  appeared  when 
the  case  came  on  for  trial  that,  in 
the  event  of  the  plaintiff’s  suc- 
cess, the  sums  bequeathed  to  the 
defendants  would  necessarily  be 
distributed  amongst  the  next  of 
kin  of  the  deceased,  and  that 
there  were  other  persons  in  the 
same  relationship  to  the  deceased 
as  the  plaintiff : — Held,  that 
all  those  who  would  be  benefited 
by  the  success  of  the  action 
should  be  made  parties  or  be 
represented . — T he  representation 
contemplated  by  Rule  75  is 
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PARTIES — •( Continued ) . 
a representation  of  a class  “ hav- 
ing the  same  interest” — i.e.,  in- 
terest in  the  result  of  the  action. 
— An  order  was  made  directing 
that  the  record  and  proceedings  in 
the  action  be  amended  by  striking 
out  the  name  of  A.D.M.  as  plain- 
tiff and  substituting  therefor, 
“A.D.M.,  suing  on  behalf  of  him- 
self and  all  other  the  next  of  kin 
of  the  late  S.M.  and  of  all  those 
who  would  be  benefited  by  the 
action  succeeding,”  and  provid- 
ing that  A.D.M.  should  in  the 
action  represent  the  said  next  of 
kin  and  persons  who  would  be  so 
benefited.  — The  costs  of  the 
order  were  made  costs  in  the 
and  payable  by  the  plain- 
tiff. These  costs  included  the 
costs  of  the  application  at  the 
trial  for  an  order  of  representa- 
tion, of  a motion  to  vary  the 
minutes  of  the  order,  and  of 
amending  the  writ  of  summons 
and  the  style  of  cause  and  the 
pleadings.  May  v.  Wheaton,  369. 

See  Costs,  2 — Promissory 
Notes,  1. 


PAYMENT. 

See  Limitations  of  Actions. 


PEDLARS. 

See  Municipal  Corporations, 

1. 


PENALTIES. 

See  Constitutional  Law,  3— 
Ontario  Temperance  Act,  4. 


PERIOD  OF  CREDIT. 

See  Mechanics’  Liens. 


[vol. 

PLEADING. 

See  Husband  and  Wife,  1— 
Municipal  Corporations,  3 — - 
Sale  of  Goods,  2. 

POLICE  MAGISTRATE. 

See  Ontario  Temperance 
Act. 

POSSESSION  OF  MINERAL 
ORE. 

See  Criminal  Law,  2. 


PRACTICE. 

Interpleader  Order — Unauthor- 
ised Service  Abroad  of  Notice  of 
Motion  upon  Person  Residing  in 
Foreign  Country — Person  Served 
not  Appearing — Application  to 
Set  aside  Order — Order  Going  be- 
yond Notice  and  beyond  Relief  Ob- 
tainable against  Absentee  Claim- 
ant— Ex  Parte  Order — Rules  3 
(&),  (j),  25,  217,  629,  030.]— Up- 
on  the  application  of  the  plain- 
tiff, an  order  was  made  by  a 
Judge  permitting  the  applicant 
to  pay  into  Court  the  amount  of 
two  promissory  notes,  made  by 
him,  held  by  B.  in  a foreign 
country,  where  he  lived.  The 
notes  were  given  in  Ontario  in 
payment  for  a block  of  shares  in 
an  incorporated  company,  and 
the  order  purported  to  rectify  the 
share-register  of  the  company,  by 
substituting  the  name  of  the 
plaintiff  for  that  of  the  defendant 
as  the  owner  of  the  shares.  The 
order  also  directed  the  trial  of  an 
interpleader  issue  as  to  the 
money  in  Court,  and  that  B. 
should  be  plaintiff  in  the  issue. 
The  order  was  made  after  a 
notice  of  motion  had  been  served 
on  B.,  in  the  foreign  country 
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PRACTICE — ■( Continued ) . 
where  he  lived,  informing  him  — 
that  a motion  would  be  made  for  1 . 
an  order  authorising  the  plaintiff 
to  pay  into  Court  the  amount 
owing  upon  the  two  notes,  and 
directing  the  Registrar  of  the 
Court  to  execute  a transfer  to  the 
plaintiff  of  the  shares  in  the  com- 
pany, “and  for  such  further  or 
other  order”  as  might  seem  just. 

No  permission  wras  obtained  from 
the  Court  to  issue  or  serve  this 
notice  abroad;  and,  B.  not  ap- 
pearing on  the  return,  the  order 
was  made  in  his  absence: — Held , 
upon  B.’s  application  to  set  aside 
the  order,  that,  the  service  of  the 
notice  being  unauthorised,  it  was 
void  as  process;  that,  if  treated 
as  informal  notice,  it  gave  no 
correct  information  as  to  what 
the  Court  was  asked  to  do,  and 
was,  as  to  the  matters  com- 
plained of,  no  notice  at  all;  and, 
therefore,  the  order  was  an  ex 
parte  order  within  Rule  217,  and 
should  be  set  aside.  — Under 
Rules  25  and  3 (6),  (j),  a notice 
may  be  served  out  of  the  juris- 
diction in  interpleader;  but  the 
notice  is  to  be  in  the  form  settled 
by  the  terms  of  Rules  629  and 
630;  and  Rule  630  indicates  the 
extent  and  nature  of  the  relief 
that  can  be  obtained  against  a 
non-appearing  claimant.  As- 
suming that  there  was  a founda- 
tion for  an  interpleader  order,  the 
order  went  beyond  the  relief 
which  the  Court  was  competent 
to  grant  against  an  absentee 
claimant.  Willard  v.  Bloom , 1. 

See  Appeal  — Arbitration 
and  Award  — Costs  — Infant 
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Parties — Promissory  Notes, 


PRETENDED  SALE. 

See  Vendor  and  Purchaser. 


PRINCIPAL  AND  SURETY. 

See  Company — Promissory 
Notes,  2. 


PROCLAMATION. 

See  Alien  Enemy. 


PROFITS. 

See  Damages. 


PROMISSORY  NOTES. 

1.  N on-negotiable  Note  Given 
for  Balance  of  Purchase-money  of 
Land  to  Wife  of  Vendor — Ven- 
dor’s Lien  Passing  with  Note  to 
Wife — Transfer  of  Note  for  Value 
— Equitable  Assignment  of  Chose 
in  Action — Right  of  Assignee  to 
Sue  without  Making  Assignor  a 
Party  where  Assignment  is  of 
Whole  Fund  — * Rule  85  — Con- 
veyancing and  Law  of  Property 
Act,  sec.  49 — Parties — Objection 
for  Want  of,  when  to  be  Taken.] — 
E.  sold  land  to  the  wife  of  the  de- 
fendant, and  conveyed  it  to  her 
on  the  21st  April,  1910.  The 
defendant  made  a promissory 
note  for  $400,  the  balance  of  the 
purchase-money;  the  note  was 
dated  the  1st  May,  1910,  payable 
to  the  order  of  E.'s  wife,  twelve 
months  after  date;  and  was 
marked  “not  negotiable.”  Be- 
tween the  date  of  the  convey- 
ance and  its  registration,  execu- 
tions against  the  goods  and  lands 
of  E.  were  placed  in  the  sheriff's 
hands;  under  the  executions, 
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PROM.  NOTES — {Continued) . 
goods  were  seized,  which  were 
claimed  by  the  wife  of  E.,  and  an 
interpleader  order  was  made,  by 
the  terms  of  which  the  wife  was 
required  to  pay  $450  as  security. 
The  wife  sold  the  note  to  the 
plaintiff  for  $300,  received  the 
money,  endorsed  the  note,  and 
delivered  it  to  the  plaintiff.  The 
$450  was  paid  to  the  sheriff; 
eventually  $250  was  paid  to  the 
execution  creditors  out  of  the 
$450,  and  their  claim  to  the  goods 
was  abandoned;  the  remainder 
of  the  $450  was  returned  to  E.’s 
wife.  There  remained  a sum  of 
$131.55  due  on  the  executions, 
which,  at  the  time  of  this  action 
—brought  to  recover  the  amount 
of  the  note — remained  due  and 
unpaid: — Held,  assuming  that  E. 
was  entitled  to  a vendor’s  lien  for 
the  balance  of  the  purchase- 
money,  that  that  lien  passed  with 
the  note  to  his  wife,  there  being 
nothing  to  shew  that  the  note 
was  not  her  property : if  the  note 
had  been  made  payable  to  E., 
and  he  had  transferred  it  to  an- 
other, the  right  of  lien  would 
have  belonged  to  the  transferee 
and  not  to  E.,  who  could  not 
have  enforced  it  against  his  trans- 
feree.'— O’Donoghue  v.  Hembroff 
(1872),  19  Gr.  95,  applied. — Held, 
also,  that  the  plaintiff,  as  equit- 
able assignee  of  a chose  in  action, 
was  entitled  to  recover  without 
adding  his  assignor  as  a party. 
— The  Rules  of  Practice  and  Pro- 
cedure of  the  Supreme  Court  of 
Ontario,  including  Rule  85,  hav- 
ing been  confirmed  by  statute, 
have  the  force  of  a legislative  en- 
actment. There  is  nothing  in 
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Rule  85  which  conflicts  with  sec. 
49  of  the  Conveyancing  and  Law 
of  Property  Aet,  R.S.O.  1914,  ch. 
109,  and  both  enactments  may 
stand  together.  Now  that  fus- 
ion of  law  and  equity  has  taken 
place,  and  the  rules  of  equity, 
where  there  is  conflict,  are  to  pre- 
vail, Rule  85  applies  to  an  action 
in  the  Supreme  Court  of  Ontario, 
and  enables  an  equitable  assignee 
to  sue  in  his  own  name,  where  the 
assignment  is  of  the  whole  fund, 
leaving  no  beneficial  interest  in 
the  assignor. — William  Brandt’s 
Sons  & Co.  v.  Dunlop  Rubber  Co., 
[1905]  A.C.  454,  21  Times  L.R. 
710,  referred  to.  An  objection 
as  to  parties  ought  to  be  raised 
promptly,  and  ought  not  to 
be  postponed  until  the  hearing. 
— Sheehan  v.  Great  Eastern  R.W. 
Co.  (1880),  16  Ch.  D.  59,  63,  64, 
followed.  Graham  v.  Crouch- 
man,  22. 

2.  Primed  Forms — Signature 
and  Delivery  to  Payees  with 
Blank  Spaces  not  Filled  in — 
Authority  to  Payees  to  Fill  up 
Blanks  but  not  to  Alter  Printed 
Words — Payees  Changing  Printed 
Statement  of  Place  of  Payment — 
Material  and  Apparent  Alteration 
— Action  by  Endorsee  for  Value 
before  Maturity — Endorsee  Put 
upon  Inquiry — Not  Holder  in  Due 
Course — Bills  of  Exchange  Act, 
secs.  31,  56,  145,  146 — u Complete 
and  Regular  ’ ’ — Evidence — Proof 
of  Signature  of  Maker — Accom- 
modation Maker — Surety — Time 
Given  to  Principal  Debtors.] — The 
plaintiff  sued  as  holder  in  due 
course  of  two  promissory  notes 
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PROM.  NOTES — (Continued). 
made  by  the  defendant,  payable 
to  the  order  of  A.  & K.,  and  by 
them  endorsed  to  the  plaintiff, 
before  maturity,  for  valuable 
consideration.  The  notes  sued 
on  were  both  on  printed  forms; 
and  in  each  case  part  of  the  print- 
ed form  was  the  name  of  a bank 
at  which  the  note  was  made  pay- 
able. When  the  notes  were  pro- 
duced and  put  in  evidence  at  the 
trial,  the  name  of  the  bank  in 
each  case  was  stricken  out,  by  a 
line  drawn  through  it,  and  the 
words  “ office  of  A.  & K.”  were 
written  over  the  words  stricken 
out.  The  signature  of  the  de- 
fendant was  placed  on  eacn  of  the 
forms  before  the  alteration,  and 
before  the  blank  spaces  were 
filled  up.  The  alterations  were 
made  and  the  blank  spaces  filled 
up  by  A.  & K.: — Held,  that  the 
plaintiff  could  not  recover  upon 
the  notes. — The  documents  that 
were  altered  were  not  promissory 
notes,  but  blank  forms  intended 
to  be  filled  up  and  used  as  prom- 
issory notes;  and  the  plaintiff 
failed  because  the  effect  of  hand- 
ing to  A.  & K.  the  signed  blank 
forms  was  to  authorise  them  to 
fill  up  the  blanks,  but  not  to 
make  any  change  in  anything 
material  printed  in  the  forms; 
and  because — the  changes  being 
apparent — the  plaintiff  did  not 
become  holder  in  due  course,  but 
was  put  upon  inquiry,  and  could 
stand  in  no  better  position  than 
A.  & K.,  who  endorsed  the  notes 
to  him. — The  right  to  make 
changes  in  a blank  form  intended 
to  be  filled  up  and  used  as  a prom- 
issory note,  as  to  a material 


PROM.  NOTES — {Continued). 
particular,  such  as  the  place  of 
payment,  is  excluded  by  sec.  31 
of  the  Bills  of  Exchange  Act, 
R.S.C.  1906,  ch.  119 — the  right 
being  limited  to  filling  up  blanks. 
Sections  31,  56,  145,  and  146  of 
the  Act  considered.  Bellamy  v. 
Williams,  244. 


PROOFS  OF  LOSS. 

See  Insurance,  1. 

PROPERTY  IN  TAILINGS. 

See  Land. 


PROPERTY  PASSING. 

See  Sale  of  Goods,  1. 


PROTECTION. 

See  Alien  Enemy. 


PROVINCIAL  LEGIS- 
LATURE. 

See  Constitutional  Law. 


PROXIMATE  CAUSE. 

See  Insurance,  2 — Negli- 
gence, 3. 


PUBLIC  HEALTH  ACT. 

See  Costs,  1. 


PUBLIC  SCHOOLS. 

See  Schools. 

PUBLIC  WORKS. 

See  Municipal  Corpora- 
tions, 5. 


RAILWAY. 

See  Street  Railway. 


REASONS  FOR  AWARD. 

See  Municipal  Corpora- 
tions, 4. 


678  ONTARIO  LAW  REPORTS.  [vol. 


REDUCTION  OF  PENALTY. 

See  Ontario  Temperance 
Act,  4. 


REGISTRATION. 

See  Company. 


RELEASE  OF  EQUITY  OF 
REDEMPTION. 

See  Assignments  and  Pre- 
ferences. 


RELIGION. 

See  Infant. 


REMISSION  OF  TAXES. 

See  Assessment  and  Taxes. 


REPAIRS. 

See  Executors. 


REPEAL  OF  BY-LAW. 

See  Municipal  Corpora- 
tions, 4. 


REPRESENTATION. 

See  Parties. 


REQUISITION. 

See  Schools. 


RES  JUDICATA. 

See  Street  Railway. 


RESERVATION. 

See  Easement. 


REVOCATION. 

See  Will,  1. 


ROAD. 

See  Hihgway. 


ROMAN  CATHOLIC  SEPA- 
RATE SCHOOLS. 

See  Constitutional  Law,  1, 

2. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913.) 
Rule  3.] — See  Practice. 

Rule  25.] — See  Practice. 

Rule  75.] — See  Parties. 

Rule  85.] — See  Promissory 
Notes,  1. 

Rule  176.] — See  Appeal. 

Rule  217.] — See  Practice. 
Rule  491.]— See  Appeal. 

Rule  604.] — See  Arbitration 
and  Award. 

Rule  629.] — See  Practice. 
Rule  630.] — See  Practice. 
Rule  669.] — See  Costs,  2. 


RURAL  TELEPHONE 
ASSOCIATION. 

See  Negligence,  3. 


SALARY. 

See  Costs,  1. 


SALE  OF  GOODS. 

1.  Contract — Property  Passing 
— Description  of  Goods — Condi- 
tion or  Warranty — ■ Action  for 
Price — Defect  in  Quality — Dimi- 
nution in  Price — Findings  of 
Trial  Judge — Judgment  for  Full 
Purchase-price — Absence  of  Coun- 
terclaim— Leave  Reserved  to  Pur- 
chaser to  Sue  for  Damages  for 
Breach  of  Contract — Appeal.} — 
Sixty-five  tons  of  hay,  pressed  in- 
to bales  and  stored  in  the  plain- 
tiff’s barn,  were  sold  by  the  plain- 
tiff to  the  defendant  on  the  20th 
December,  1916.  There  was  no 
written  memorandum  of  the  sale : 
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SALE  OF  GOODS — (Continued) . 
but  the  defendant  paid  $10  as 
earnest-money,  and  it  was  un- 
disputed that  the  price  was  $10  a 
ton,  and  that  the  defendant  was 
to  draw  away  the  hay  from  the 
barn.  The  plaintiff  asked  that 
the  hay  should  be  taken  out 
between  Christmas  and  New 
Year’s;  and  the  defendant  un- 
dertook to  remove  it  as  soon  as 
he  could.  The  plaintiff,  accord- 
ing to  his  own  story,  said  to  the 
defendant  that  the  hay  was  good 
timothy,  except  2 or  3 tons  of 
clover-hay,  and  was  pressed  dry, 
except  the  two  last  loads,  which 
had  got  wet  after  being  pressed. 
The  defendant  said  that  the 
plaintiff  represented  the  hay  as 
“No.  1 good  timothy”  except 
about  3 tons  of  clover.  On  the 
14th  March,  1917,  the  defendant 
commenced  drawing,  and  remov- 
ed about  23  tons  of  the  hay.  A bale 
then  broke  in  the  barn,  and  the 
hay  in  the  centre  was  found  to  be 
musty.  The  defendant  examin- 
ed about  20  other  bales  in  the 
barn,  and  found  that  they. had 
must  on  the  outside.  He  drew 
no  more,  and  about  42  tons  of 
hay  remained  in  the  barn.  The 
defendant  accepted  and  was 
ready  to  pay  for  the  23  tons;  he 
tendered  to  the  plaintiff  before 
action  a sum  sufficient  to  cover 
the  23  tons  at  the  contract  price, 
but  the  tender  was  refused;  and, 
upon  this  action  being  brought 
for  the  whole  price,  the  defendant 
paid  into  Court  the  sum  tendered. 
No  counterclaim  was  made,  and 
no  evidence  as  to  damage  was 
given.  The  trial  Judge  found 
that  the  property  in  the  hay 


SALE  OF  GOODS — {Continued) . 
passed  at  the  time  of  the  sale; 
that  it  was  a sale  of  65  tons  of 
pressed  hay  which  consisted  of 
good  timothy  except  2 or  3 tons 
of  clover,  not  separated  from  the 
timothy;  and  that  the  timothy 
was  not  graded  or  described  as 
“No.  1:” — Held,  (Lennox,  J., 
dissenting) , that  the  j udgment  of 
the  trial  Judge  in  favour  of  the 
plaintiff  for  the  recovery  of  the 
whole  price  (less  the  $10  paid  as 
earnest-money),  subject  to  the 
defendant’s  right  of  action  for 
breach  of  the  contract,  should  be 
affirmed.  Moiling  and  Co . v. 
Dean  and  Son  Limited  (1901),  18 
Times  L.R.  217,  considered.— Gil- 
mour  v.  Supple  (1858),  11  Moo. 
P.C.  551,  followed.  Armand  v. 
Noonan,  551. 

2.  Credit-sale — Contract — Con- 
struction — Specified  Quantity  — 
Delivery  in  Monthly  Instalments 
— Three  Different  Kinds  of  Goods 
— Failure  of  Buyers  to  Take 
Stipulated  Quantities — Failure  to 
Meet  Payments  when  Due — Re- 
fusal to  Make  Further  Shipments 
— Pleading — Set-off — Failure  of 
Sellers  to  Draw  for  Amount  Al- 
leged to  be  Due — Instalment  of 
Goods  Ordered  but  not  Shipped — 
Right  to  Delivery — Waiver — Evi- 
dence— Damages  for  Non-delivery 
— Measure  of  Damages — Date  at 
which  to  be  Ascertained — Rights  as 
to  Remainder  of  Goods  not  Ordered 
in  Due  Time — Necessity  for  Re- 
quest— Effect  of  Silence — Absence 
of  Tender — Relinquishment  of  De- 
liveries.]— By  an  . agreement  in 
writing  between  R.  & Son, 
bakers,  and  the  defendant  com- 
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SALE  OF  GOODS — ( Continued ). 
pany,  dealers  in  flour,  the  latter 
(the  sellers)  were  to  deliver  to  R. 
& Son,  (the  buyers)  5,000  bags  of 
flour,  between  the  12th  October, 

1915,  and  the  30th  September, 

1916,  “made  up  approximately” 
of  2,000  bags  of  one  kind  of  flour, 
the  same  quantity  of  another 
kind,  and  1,000  bags  of  a third,  at 
a named  price  per  barrel  for  each 
kind,  “to  be  taken  in  an  approxi- 
mately equal  monthly  quantity 
of  410  bags  per  month.”  Pay- 
ments were  to  be  made  in  accord- 
ance with  the  sellers’  usual  terms. 
Failure  to  meet  payments  when 
due  was  to  give  the  sellers  the 
privilege  of  shipping  and  making 
sight  draft  with  bill  of  lading  at- 
tached or  refusing  to  make  fur- 
ther payments.  It  was  stated  in 
the  writing  that  the  flour  was 
understood  to  be  for  consumption 
in  the  buyers’  bakery  only,  and 
was  not  to  be  sold  to  the  trade. 
An  order  for  shipment  of  410 
bags  was  given  by  the  buyers  in 
October,  1915,  a second  in  No- 
vember, 1915,  and  a third  in 
January,  1916;  and  shipments 
were  made  accordingly.  A 
fourth  order  for  the  same  quan- 
tity was  given  in  February,  1916, 
but  no  shipment  was  made.  No 
further  order  was  given  until 
July,  1916,  when  one  was  given 
for  110  bags;  in  August,  1916, 
there  was  an  order  for  100  bags; 
and  in  these  cases  shipments 
were  made.  No  further  order 
was  given  until  October,  1916, 
when — the  buyers’  firm  having 
been  dissolved  by  the  death 
of  the  senior  partner  - — a 
solicitor  representing  the  sur- 
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viving  partner  and  the  admin- 
istrator of  the  deceased  made 
a demand  for  “the  shipment  of 
the  balance  of  flour  due  . . . un- 
der contract.”  From  the  first, 
the  buyers  had  failed  to  make 
prompt  payment  for  the  flour 
that  was  shipped  to  them,  and 
their  acceptances  of  drafts  for  the 
price  were  seldom  paid  at  matur- 
ity, or  even  after  an  extended 
period  of  credit  had  expired. — An 
action  for  damages  for  the  non- 
delivery of  the  remainder  of  the 
5,000  bags,  brought  by  the  sur- 
viving partner  and  the  adminis- 
trator of  the  deceased,  was  dis- 
missed by  the  trial  Judge,  upon 
his  finding  that  a sum  of  $18.33 
was  due  to  the  sellers  when  the 
order  for  the  flour  that  had  not 
been  delivered  was  received,  and 
that  the  sellers  were  justified,  by 
reason  of  “failure  to  meet  pay- 
ments when  due,”  in  “refusing 
to  make  further  shipments,”  un- 
der the  terms  of  the  contract: — 
Held , on  appeal,  that  the  finding 
could  not  stand:  for  the  facts 
found  were  not  pleaded  as  a de- 
fence; the  buyers  had  a good  set- 
off against  the  claim  for  $18.33; 
and,  in  addition,  by  a provision 
of  the  contract  payments  were  to 
be  made  in  accordance  with  the 
sellers’  regular  terms,  which  were 
the  acceptance  by  the  buyers  of 
the  sellers’  drafts  at  30  and  45 
days,  with  a discount  for  cash, 
and  the  sellers  had  not  drawn  on 
the  buyers  for  the  $18.33,  and  the 
buyers  were  not  in  default  as  to 
that  sum,  even  if  they  were  liable 
for  it. — As  to  the  410  bags  order- 
ed in  February,  1916,  the  onus 
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was  upon  the  sellers  to  shew  that 
the  buyers  had  lost  or  waived 
their  right  to  delivery;  and  there 
was  nothing  in  the  evidence  or 
correspondence  to  justify  that 
conclusion.  Both  parties  ap- 
peared to  have  lost  sight  of  the 
fact  that  the  order  had  been 
given  and  the  flour  had  not  been 
shipped,  but  that  could  not  affect 
the  buyers’  right  to  damages  for 
non-delivery.  And  the  plaintiffs 
were  held , entitled  to  recover  the 
difference  between  the  contract 
prices  and  the  market  prices  of 
the  410  bags.  The  time  for  de- 
livery having  been  by  mutual 
consent  extended  until  the  4th 
April,  1916,  the  date  at  which 
damages  were  to  be  ascertained 
might  be  taken  to  be  the  6th 
April. — As  to  the  remainder  of 
the  5,000  bags,  the  plaintiffs  were 
held,  not  entitled  to  succeed. 
— The  principle  of  Brown  v.  Great 
Eastern  R.W.  Co.  (1877),  2 
•Q.B.D.  406,  409,  was  considered 
by  Meredith,  C.J.O.,  to  be 
applicable  (Hodgins,  J.A.,  con- 
tra).— Statements  in  Halsbury’s 
Laws  of  England,  vol.  25,  para. 
377,  and  the  qualification  as  to 
the  effect  of  silence  considered. 
Doner  v.  Western  Canada  Flour 
Mills  Co.  Limited,  503. 

See  Contract,  2 — Damages — 
Municipal  Corporations,  1. 


SALE  OF  INTOXICATING 
LIQUOR. 

See  Ontario  Temperance 
Act. 


SALE  OF  LAND. 

See  Vendor  and  Purchaser. 


SATISFACTORY  ACCOUNT 
OF  POSSESSION. 

See  Criminal  Law,  2. 


SCHOOLS. 

Public  Schools — Union  School 
Section — Requisition  of  Board  for 
Sum  of  Money  for  School  Pur- 
poses — Apportionment  between 
two  Municipalities  out  of  which 
Section  Formed  - — Determination 
of  Assessors — Powers  and  Method 
of  Procedure — Public  Schools  Act, 
R.S.O.  1914,  ch.  266,  secs.  29,  47 
— Principle  of  Apportionment — • 
Equalization  of  Assessments  — * 
Actual  Values — Final  Revised  As- 
sessments— Assessments  Referred 
to  in  sec.  50  of  the  Assessment  Act, 
R.S.O.  1914,  ch.  195 — Remedy  of 
School  Board — Mandamus — De- 
claratory Judgment.}  — Where 
there  was  a union  school  section, 
comprising,  under  the  provisions 
of  the  Public  Schools  Act,  R.S.O. 
1914,  ch.  266,  the  whole  of  a 
town  and  part  of  a township,  the 
assessor  of  the  town  and  the 
assessor  of  the  township  met  on 
the  13th  May,  1916,  pursuant  to 
sec.  29  (1)  of  the  Act,  and  deter- 
mined that  the  town  corporation 
should  pay  47  per  cent,  and  the 
township  corporation  53  per  cent, 
of  a sum  of  $5,000  requisitioned 
by  the  union  school  board,  for 
school  purposes  for  the  year 
1917 : — Held,  in  an  action  by  the 
board  to  recover  the  proportion 
assigned  to  the  township,  that 
the  determination  of  the  two 
assessors  was  binding  upon  the 
defendants,  the  township  cor- 
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poration;  that,  if  there  was  any 
irregularity  in  the  manner  in 
which  the  determination  was  ar- 
rived at,  it  did  not  afford  an 
excuse  for  the  defendants’  failure 
to  levy  and  collect  such  sums  as 
might  be  required  by  the  plain- 
tiffs (sec.  47  of  the  Act);  and 
that  the  assessors  proceeded  up- 
on the  proper  principle,  viz.,  that 
of  equalizing  the  assessments  in 
the  two  municipalities,  having  re- 
gard to  the  actual  values  of  the 
properties  assessed  and  the  per- 
centage of  the  actual  values  at 
which  they  were  assessed  in  the 
town  and  in  the  township  re- 
spectively. — Judgment  of 
Sutherland,  J.,  who  was  of 
opinion  that  the  assessors  must, 
in  equalizing  the  assessments,  be 
wholly  guided  by  what  appeared 
as  the  values  on  the  assessment 
rolls,  reversed  (Lennox,  J.,  dis- 
senting) . — The  remedy  of  the 
plaintiff  was  considered. — City  of 
Kingston  v.  Kingston  Electric 
R.W.  Co.  (1897-98),  28  O.R,  399, 
25  A.R.  462,  468,  referred  to. 
Eastview  Public  School  Board  v. 
Township  of  Gloucester,  327. 

See  Constitutional  Law,  1, 

2. 


SECURITIES. 

See  Assignments  and  Pre- 
ferences. 


SENTENCE. 

See  Ontario  Temperance 
Act,  4. 
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SEPARATE  SCHOOLS. 

See  Constitutional  Law,  1, 

2. 


SERVICE  OF  PAPERS. 

See  Practice. 


SET-OFF. 

See  Contract,  5 — Sale  of 
Goods,  2. 


SETTLEMENT. 

See  Contract,  4. 


SETTLEMENT  OF  LOSS. 

See  Damages. 


SEVERANCE. 

See  Costs,  2 — Easement. 


SHARES. 

See  Contract,  1. 


SHEEP. 

See  Municipal  Corpora- 
tions, 2,  3. 


SHOP. 

See  Ontario  Temperance 
Act,  2. 


SILENCE. 

See  Sale  of  Goods,  2. 


SOLICITING. 

See  Ontario  Temperance 
Act,  6. 


SOLICITOR. 

See  Costs,  1. 


STATED  CASE. 

See  Arbitration  and  Award — 
Criminal  Latv,  1. 
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STATUTE  OF  FRAUDS. 

See  Contract,  3,  5 — Vendor 
and  Purchaser. 


STATUTE  OF  LIMITA- 
TIONS. 

See  Assignments  and  Pre- 
ferences— Contract,  1,  5 — 
Limitation  of  Actions. 


STATUTES. 

26  Viet.  eh.  13  (Can.)  (Roads  in 
County  of  Lincoln). 

See  Highway. 

30  & 31  Viet.  ch.  3,  secs.  92,  93  (Imp.) 
(British  North  America  Act). 

See  Constitutional  Law,  2. 

R.S.O.  1897,  ch.  147,  secs.  17,  18,  20, 
20  (4)  (Assignments  and  Pre- 
ferences Act). 

See  Assignments  and  Preferences. 
4 Edw.  VII.  ch.  23,  sec.  112  (O.) 
(Assessment  Act). 

See  Assessment  and  Taxes. 

R.S.C.  1906,  ch.  81,  sec.  137  (Indian 
Act). 

See  Ontario  Temperance  Act,  5. 
R.S.C.  1906,  ch.  119,  secs.  31,  56,  145, 
146  (Bills  of  Exchange  Act). 

See  Promissory  Notes,  2. 

R.S.C.  1906,  ch.  146,  secs.  72,  949 
(Criminal  Code). 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  146,  secs.  424  (6),  (c), 
424  A. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  secs.  744,  745. 

See  Ontario  Temperance  Act,  5. 
R.S.C.  1906,  ch.  146,  secs.  754,  1124. 

See  Ontario  Temperance  Act,  4. 
R.S.C.  1906,  ch.  146,  secs.  1014,  1015. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  152  (Canada  Temper- 
ance Act). 

See  Constitutional  Law,  4. 

8 Edw.  VII.  ch.  49  (O.)  (Local  Muni- 

cipal Telephone  Act). 

See  Negligence,  3. 

9 & 10  Edw.  VII.  ch.  12,  sec.  1 (D.) 

(Amending  Criminal  Code). 

See  Criminal  Law,  2. 

9 & 10  Edw.  VII.  ch.  27,  sec.  23  (D.) 

(Immigration  Act). 

See  Alien  Enemy,  1. 

10  Edw.  VII.  ch.  88,  sec.  20  (O.) 

(Amending  Assessment  Act). 

See  Assessment  and  Taxes. 

1 Geo.  V.  ch.  90,  sec.  4 (7)  (O.)  (City  of 
Guelph). 


STATUTES — {Continued) . 

See  Municipal  Corporations,  5. 

1 & 2 Geo.  V.  ch.  12,  sec.  1 (D.)  (Amend- 
ing Immigration  Act). 

See  Alien  Enemy,  1. 

R.S.O.  1914,  ch.  40,  secs.  4 (1),  5 (1), 
12  (2),  22  (Highway  Improvement 
Act). 

See  Highway. 

R.S.O.  1914,  ch.  56,  sec.  16  (6)  (Judi- 
cature Act). 

See  Arbitration  and  Award. 

R.S.O.  1914,  ch.  65,  secs.  10,  11,  12,  14 
(Arbitration  Act). 

See  Municipal  Corporations.  4, 

R.S.O.  1914,  ch.  65,  sec.  29. 

See  Arbitration  and  Award. 

R.S.O.  1914,  ch.  75  (Limitations  Act). 

See  Contract,  5. 

R.S.O.  1914,  ch.  75,  secs.  2 (a),  5,  32, 
47  (2). 

See  Assignments  and  Preferences  . 

R.S.O.  1914,  ch.  75,  secs.  13,  24. 

See  Limitation  of  Actions. 

R.S.O.  1914,  ch.  75,  sec.  55  (2). 

See  Contract,  1. 

R.S.O.  1914,  ch.  76,  sec.  10  (Evidence 
Act). 

See  Insurance,  1. 

R.S.O.  1914,  ch.  84,  sec.  8 (Habeas 
Corpus  Act). 

See  Ontario  Temperance  Act,  5. 

R.S.O.  1914,  ch.  90,  sec.  4 (Summary 
Convictions  Act). 

See  Ontario  Temperance  Act,  5. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds). 

See  Contract,  3,  5. 

R.S.O.  1914,  ch.  103  (Mortmain  and 
Charitable  Uses  Act). 

See  Constitutional  Law,  3. 

R.S.O.  1914,  ch.  109,  sec.  49  (Convey- 
ancing and  Law  of  Property  Act) . 

See  Promissory  Notes,  1. 

R.S.O.  1914,  ch.  140,  secs,  37,  39 
(Mechanics  and  Wage-Earners 
Lien  Act). 

See  Mechanics’  Liens. 

R.S.O.  1914,  ch.  151  (Fatal  Accidents 
Act). 

See  Negligence,  2,  3. 

R.S.O.  1914,  ch.  153,  secs.  28,  36 
(Infants  Act). 

See  Infant. 

R.S.O.  1914,  ch.  179  (Extra-Provincial 
Corporations  Act). 

See  Constitutional  Law,  3. 

R.S.O.  1914,  eh.  183,  sec.  156  (6),  194 
(condition  2)  (Insurance  Act). 

See  Insurance,  1. 

R.S.O.  1914,  ch.  184  (Loan  and  Trust 
Corporations  Act). 

See  Company. 
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R.S.O.  1914,  ch.  188  (Telephone  Act). 

See  Negligence,  3. 

R.S.O.  1914,  ch.  192,  sec.  245  (5) 
(Municipal  Act). 

See  Costs,  1. 

R.S.O.  1914,  ch.  192,  sec.  285. 

See  Highway. 

R.S.O.  1914,  ch.  192,  secs.  324,  347, 
472,  475. 

See  Municipal  Corporations,  4. 
R.S.O.  1914,  ch.  192,  secs.  416,  420. 

See  Municipal' Corporations,  1. 
R.S.O.  1914,  ch.  195,  sec.  50  (Assess- 
ment Act). 

See  Schools. 

R.S.O.  1914,  ch.  199  (Municipal  Arbi- 
trations Act). 

See  Municipal  Corporations,  4. 
R.S.O.  1914,  ch.  218,  sec.  26  (Public 
Health  Act). 

See  Costs,  1. 

R.S.O.  1914,  ch.  246,  secs.  17,  18  (Dog 
Tax  and  Sheep  Protection  Act). 
See  Municipal  Corporations,  2,  3. 
R.S.O.  1914,  ch.  266,  secs.  29,  47 
(Public^Schools  Act). 

See  Schools. 

R.S.O.  1914,  ch.  295,  sec.  32  et  seq. 
(Hospitals  for  the  Insane  Act). 

See  Will,  2. 

4 Geo.  V.  ch.  25,  secs.  10,  60,  62,  63, 

78  (3),  84-98  (O.)  (Workmen’s 
Compensation  Act). 

See  Workmen’s  Compensation  Act. 

5 Geo.  V.  ch.  2,  sec.  11  (D.)  (War 

Measures  Act). 

See  Alien  Enemy,  1. 

5  Geo.  V.  ch.  22,  secs.  2,  4 (O.)  (Mort- 
gagors and  Purchasers  Relief  Act). 
See  Mortgage. 

5  Geo.  V.  ch.  24  (O.)  (Amending  Work- 
men’s Compensation  Act). 

See  Workmen’s  Compensation  Act. 

5 Geo.  V.  ch.  45  (O.)  (Ottawa  Separate 

Schools). 

See  Constitutional6Law,  1,  2. 

6 Geo.  V.  ch.  27,  sec.  1 (O.)  (Amending 

Mortgagors  and  Purchasers  Relief 
Act). 

See  Mortgage. 

6  Geo.  V.  ch.  31  (O.)  (Amending  Work- 
men’s Compensation  Act). 

See  Workmen’s  Compensation  Act. 
6 Geo.  V.  ch.  50,  sec.  2 (i),  (i.)  (O.) 
(Ontario  Temperance  Act). 

See  Ontario  Temperance  Act,  2. 

6  Geo.  V.  ch.  50,  sec.  40  (O.) 

See  Ontario  Temperance  Act,  4. 

6 Geo.  V.  ch.  50,  sec.  41  (1)  (O.) 

See  Constitutional  Law,  4. — Ont- 
tario  Temperance  Act,  1,  2,  3,  4,  5. 
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6 Geo.  V.  ch.  50,  secs.  41,  58,  72,  95, 

101,  102  (O.) 

See  Ontario  Temperance  Act,  5. 

6 Geo.  V.  ch.  50,  sec.  42  (O.) 

See  Ontario  Temperance  Act,  6. 

6 Geo.  V.  ch.  50,  sec.  49  (O.) 

See  Ontario  Temperance  Act,  7. 

6 Geo.  V.  ch.  50,  secs.  74  (2),  96  (O.) 
See  Ontario  Temperance  Act,  1. 

6 Geo.  V.  ch.  50,  sec.  88  (O.) 

See  Ontario  Temperance  Act,  3. 

7 Geo.  V.  ch.  34  (O.)  (Amending  Work- 

men’s Compensation  Act). 

See  Workmen’s  Compensation 
Act. 

7  Geo.  V.  ch.  59  (O.)  (Ottawa  Separate 
Schools  Commission). 

See  Constitutional  Law,  1,  2. 

7  Geo.  V.  ch.  60  (O.)  (Ottawa  Separate 
Schools). 

See  Constitutional  Law,  2. 


STREET. 

See  Highway. 


STREET  RAILWAY. 

Agreement  with  County  Cor- 
poration— By-law  Granting  Privi- 
lege of  Constructing  and  Operating 
Railway  on  County  Roads  — 
Covenant  of  Company  to  Fulfil 
Obligations  of  By-law — Construc- 
tion of  Whole  Railway — Discon- 
tinuance of  Operation  of  Part- 
Annual  Mileage  Payments — Con- 
struction of  By-law  — Mileage 
Rates  not  Payable  on  Part  of  Rail- 
way not  Operated — Judgment  in 
Former  Action — Res  Adjudicata 
— Question  which  might  have  been 
but  was  not  Raised  in  Former  Ac- 
tion— Obligation  for  Continuous 
Operation  of  Whole  Railway  De- 
ducible  from  Provisions  of  By-law 
— Damages  for  Breach  of  Obliga- 
tion— “Terminus.”} — By  a by- 
law of  the  council  of  the  plaintiff 
county  corporation,  passed  on 
the  10th  June,  1905,  the  right, 
under  certain  conditions  and  sub- 
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ject  to  certain  terms  mentioned 
in  the  by-law,  to  construct,  main- 
tain, and  operate  an  electric  rail- 
way on  certain  defined  portions 
of  roads  in  the  county,  was 
granted  to  the  defendant  com- 
pany; and,  by  an  agreement  of 
the  19th  June,  1905,  the  defend- 
ant company  covenanted  with 
the  plaintiff  corporation  that  the 
defendant  company  would  per- 
form, observe,  and  comply  with 
all  the  agreements,  obligations, 
terms,  and  conditions  contained 
in  the  by-law  and  on  its  part 
to  be  performed,  observed,  and 
complied  with.  For  the  privi- 
lege granted  by  the  by-law,  the 
company  (para.  24)  was  to  pay 
to  the  corporation  yearly  a sum 
computed  upon  the  basis  of  cer- 
tain rates  per  mile,  or  pro  rata  for 
portion  of  a mile,  “of  railway 
operated  on  the  said  county  roads 
under  this  by-law.”  The  whole 
railway  was  constructed  and 
operated  until  August,  1913, 
when  the  company  tore  up  its 
tracks  on  one  of  the  roads ; it  had 
not  since  had  any  line  on  that 
road,  but  had  continued  to 
operate  the  remainder  of  its  rail- 
way:— Held,  that,  according  to 
the  terms  of  the  agreement,  the 
defendant  company  was  liable  to 
pay  the  mileage  rate  only  for  the 
railway  which  it  actually  oper- 
ated.— (2)  That  the  defendant 
company  was  not  estopped  by 
the  judgment  in  a former  action 
between  the  parties  ( County  of 
Wentworth  v.  Hamilton  Radial 
Electric  R.W.  Co  and  City  of 
Hamilton  (1914-16),  31  O.L.R. 
659,  35  O.L.R.  434,  54  S.C.R. 


ST.  RAILWAY — {Continued). 
178)  from  contesting  its  liability 
to  pay  for  the  whole  mileage  of 
the  railway  as  it  was  constructed. 
A defendant  is  not  precluded 
from  setting  up  a defence  in  a 
second  action  because  he  did  not 
avail  himself  of  the  opportunity 
of  setting  it  up  in  the  first  action. 
— Howlett  v.  Tarte  (1861),  10 
C.B.N.S.  813,  followed.— Hum- 
phries v. Humphries,  [1910]  1 K.B. 
796,  [1910]  2 K.B.  531,  and  Cooke 
v.  Rickman,  [1911]  2 K.B.  1125, 
distinguished. — (3)  That  the  cor- 
poration was  entitled  to  recover, 
as  damages  for  the  breach  of  the 
company’s  covenant  to  operate 
the  railway  on  the  road  where 
the  tracks  had  been  torn  up,  a 
sum  equal  to  that  which  it  would 
have  been  obliged  to  pay  if  it  had 
continued  to  operate  on  that 
road. — Although  the  by-law  did 
not  in  terms  provide  that  the 
whole  railway  should  be  operated, 
it  provided  (para.  9)  that  the 
railway  between  the  termini  men- 
tioned in  the  by-law  should  be 
constructed  and  operated  before 
the  15th  November,  1905;  and 
(para.  13)  that  the  company 
should  “place  and  continue  on 
said  railway  within  the  township 
of  Barton,  and  from  the  township 
of  Barton  to  the  terminus  of 
said  railway  in  the  city  of  Hamil- 
ton,” cars  with  all  the  modern 
improvements  etc.,  and  should 
run  them  at  specified  times. 
“Terminus”  meant  the  terminus 
for  which  the  by-law  provided, 
and  not  any  point  which  the  corn- 
pan  y might  chose  to  make  the 
terminus  of  its  railway.  These 
provisions  were,  in  substance  and 


686 


ONTARIO  LAW  REPORTS. 


[yol. 


ST.  RAILWAY — {Continued).  1 TENDER, 

effect,  provisions  for  the  con-  See  Municipal  Corpora- 
tinuons  operation  of  the  whole  | tions,  2— Sale  of  Goods,  2. 

railway.  County  of  Wentworth  v.  j 

Hamilon  Radial  Electric  R.W.  TERMINUS. 

Co.,  524.  See  Street  Railway. 


See  Negligence,  1.  4. 


SUBMISSION. 

See  Arbitration  and  Award  j 
— Husband  and  Wife.  1. 


SUCCESSION  DUTIES. 

See  Executors. 



SURETY. 

See  Company — Promissory 
Notes,  2. 


SURVIVORSHIP. 

See  Contract,  4. 


SUSPICION. 

See  Criminal  Law,  2. 


TAILINGS. 

See  Land. 


TAXATION  OF  COM- 
PANIES. 

See  Constitutional  Law,  3. 


TAXATION  OF  COSTS. 

See  Costs,  1,  2. 


THEFT. 

See  Criminal  Law,  2. 


TIME. 

See  Appeal — Contract,  2 — 
j Husband  and  Wife,  I — Prom- 
j issory  Notes,  2 — Sale  of 
! Goods,  2. 


TRADE-FIXTURES. 

See  Executors. 


TRADING  COMPANY. 

See  Constitutional  Law,  3. 

TRANSIENT  TRADERS. 

See  Municipal  Corpora- 
tions, 1. 


TRIAL. 

See  Insurance,  1. 


TRUST  COMPANY. 

See  Company. 


TRUSTS  AND  TRUSTEES. 

See  Assignments  and  Pre- 
ferences — Constitutional 
Law,  2 — Will,  2. 


TAXES. 

See  Assessment  and  Taxes. 


TELEPHONE. 

See  Negligence,  3. 


TEMPERANCE. 

See  Constitutional  Law,  4 — 
Ontario  Temperance  Act. 


UNDUE  INFLUENCE. 

See  Contract,  4. 


UNION  SCHOOL  SECTION. 

See  Schools. 


VALUATION  OF  SECURITY. 

See  Assignments  and  Pre- 
ferences. 
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VALUERS. 

See  Municipal  Corpora- 
tions, 2,  3. 


VEHICLES. 

See  Negligence,  1. 


VENDOR  AND  PURCHASER. 

Agreement  for  Sale  of  Land — 
Memorandum  Signed  by  Pur- 
chaser— Description  of  Land — 
Sufficiency  for  Identification — 
Statute  of  Frauds — Defence  that 
Transaction  not  Real — Pretended 
Sale — Evidence  — Immorality  of 
Defence.] — The  defendant  signed 
a document  reading:  “A.  E.  S. 
sell  and  J.  C.  buys  the  50  acres  of 
land  across  the  road  from  him  for 
the  sum  of  $4,000.00  cash:”- — 
Held,  that  the  description  was 
sufficient  to  identify  the  parcel  of 
land  sold,  and  that  the  contract 
was  enforceable  against  the  Stat- 
ute of  Frauds. — (2)  That  a de- 
fence to  an  action  for  specific 
performance  brought  by  the  ven- 
dor, that  the  alleged  contract  wras 
not  a real  contract  at  all,  the 
defendant  merely  signing  the 
document  to  help  the  plaintiff  to 
make  a sale  to  another  at  a good 
price,  was  not  sustained  by  the 
evidence. — - Semble , that  the  de- 
fence that  the  transaction  was 
not  a real  one,  that  is,  not  that 
the  contract  which  the  plaintiff 
alleged  was  unlawful,  but  that  it 
never  was  made,  was  one  upon 
which  the  defendant  might  rely. 
— Judgment  of  Clute,  J.,  40 
O.L.R.  487,  reversed;  and  spe- 
cific performance  of  the  contract 
decreed.  Sparks  v.  Clement,  344. 

See  Promissory  Notes,  1. 


VENDOR’S  LIEN. 

See  Promissory  Notes,  1. 

VERDICT. 

See  Criminal  Law,  1. 


WAIVER. 

See  Sale  of  Goods,  2. 


WAR. 

See  Alien  Enemy. 


WARRANT  FOR  ARREST. 

See  Ontario  Temperance 
Act,  1. 


WARRANTY. 

See  Sale  of  Goods,  1. 


WATCHING  BRIEF. 

See  Costs,  2. 


WILL. 

1.  Codicil  — Construction  — ■ 
Specific  Revocation  by  Codicil  of 
Disposition  of  Insurance  Moneys 
Made  in  Will — Words  Importing 
Revocation  of  Residuary  Bequest 
and  Making  New  Bequest  Con- 
strued as  Applicable  to  Insurance 
Moneys  only — 1 A ll  my  other  Prop- 
erty” — Erroneous  Recital — Un- 
certain Language.] — The  testator 
(after  directing  the  payment  of 
debts  and  funeral  expenses  and 
providing  as  to  the  use  of  his 
burial-plot)  bequeathed  his  chat- 
tel property  to  his  wife  absolute- 
ly; directed  that  the  policies  of 
insurance  on  his  life  should  be 
payable  for  the  benefit  of  his 
wife  or  the  benefit  of  his  wife  and 
children  in  accordance  with  the 
provisions  of  the  policies;  and 
directed  that  the  residue  of  his 
estate  should  be  divided  into  two 
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equal  shares,  one  of  which  he 
gave  to  his  wife  absolutely,  and 
the  other  share  he  gave  to  his 
executors  and  trustees  upon  trust 
to  convert  it  into  money  and  in- 
vest it  and  to  pay  the  income 
arising  therefrom  to  his  wife  dur- 
ing her  life  and  upon  her  death 
to  divide  the  corpus  among  his 
four  children — a son  and  three 
daughters — in  equal  shares,  with 
a provision  for  grandchildren  in 
the  event  of  the  death  of  a child, 
etc.  In  a codicil,  the  testator 
recited  the  death  of  his  “last 
living  son,’7  directed  that  his 
wife  should  “have  all  and  every- 
thing that  might  have  come  to 
her  or  me  under  the  will  and 
testament  of  her  son;”  further, 
that  his  wife  should  have  one 
quarter  “of  my  life  insurance,” 
specifying  the  policies,  and  add- 
ing these  words:  “one  quarter  of 
these  policies  go  direct  to  my 
wife,  but  all  my  other  property 
now  goes  with  my  last  son  dead 
to  my  three  daughters  under  the 
terms  of  my  said  last  will.  In  all 
other  respects  I confirm  my  said 
will:” — Held,  that,  upon  the  true 
construction  of  the  codicil,  the 
provisions  made  by  the  will  for 
the  wife  of  the  testator,  other 
than  that  as  to  the  insurance 
money,  were  not  revoked,  and 
that  under  the  codicil  the  three 
daughters  took  only  one  half  of 
the  residue,  subject  to  the  pro- 
visions of  the  will,  including  the 
bequest  of  the  life-interest  to  the 
wife. — The  provision  in  the  codi- 
cil, “All  my  other  property  now 
goes  with  my  last  son  dead  to  my 
three  daughters,”  was  but  an 
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WILL — ( Continued ) . 
erroneous  statement  of  the  result 
of  the  son’s  death  on  the  pro- 
visions of  the  will  in  so  far  as  the 
testator  had  not  already  varied 
them  by  the  earlier  part  of  the 
codicil,  and  was  not  an  actual 
gift  to  the  three  daughters  of  the 
“other  property”— applying  the 
general  rule,  that  an  erroneous 
recital  by  a testator  in  a codicil 
that  he  has  by  his  will  given  a 
legacy  to  A.  B.,  when  he  has  not 
done  so,  creates  no  legacy  at  all. 
— Review  of  the  authorities. — 
Mackenzie  v.  Bradbury  (1865), 
35  Beav.  716,  and  Smith  v.  Fitz- 
gerald (1814),  3 V.  & B.  2, 
specially  referred  to. — Again, 
gifts  contained  in  a will,  given  in 
plain  and  explicit  language,  are 
not  to  be  held  revoked  by  the 
uncertain  language  of  a codicil, 
and  the  less  so  where  the  testator 
uses  in  the  same  testamentary 
writings  plain  and  appropriate 
words  of  revocation  in  other 
respects.  — Hearle  v.  Hicks 
(1882),  1 Cl.  & F.  20,  and  Re 
Smith  (1913),  5 O.W.N.  501,  25 
O.W.R.  293,  15  D.L.R.  44, 

affirmed  by  the  Judicial  Com- 
mittee of  the  Privy  Council — • 
Smith  v.  Smith  (1914),  19  D.L.R. 
192 — followed.  Re  Spink,  281. 

2.  Construction  — Estate  Di- 
vided betewen  Children  of  Testa- 
trix Subject  to  Conditions — Death 
of  one  Child — : Gift  over  to  other — 
Restriction  without  Gift  over — In- 
validity— Disability  as  to  Personal 
Enjoyment  — Income  — Corpus 
— Trust — Power  and  Discretion  of 
Trustee — Control  by  Court — Bene- 
fit of  Lunatic — Right  of  Inspector 
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WILL — •( Continued ) . 
of  Prisons  and  Public  Charities  to 
Receive  Fund — Maintenance  of 
Lunatic  in  Hospital  for  Insane — 
Statutory  Committee  — Hospitals 
for  the  Insane  Act,  R.S.O.  1914, 
ch.  295,  sec.  82  et  seq.] — The 
testatrix,  dying  in  1903,  by  her 
will  and  a codicil,  divided  her 
estate  equally  between  her  son 
and  daughter,  her  only  children. 
One  share  was  to  be  held  by  the 
defendant,  the  trustee  under  the 
will,  and  the  income  was  to  be 
paid  to  the  son  until  he  attained 
the  age  of  34  years,  when  he  was 
to  receive  the  corpus.  The  other 
share  was  to  be  held  by  the 
trustee,  and  the  daughter  was  to 
receive  the  income  until  she 
reached  the  age  of  forty  years, 
when  she  was  to  receive  the  cor- 
pus. Other  provisions  of  the 
will  are  set  out  in  the  report. 
The  son  was  insane,  was  ad- 
mitted to  a public  asylum  in 
June,  1905,  and  died  there  in 
January,  1915,  unmarried,  being 
then  35  years  old.  The  daughter 
was  also  insane,  was  admitted  to 
the  same  asylum  in  March,  1909, 
and  at  the  time  of  the  trial  of 
this  action  was  still  there  as  a 
patient,  being  34  years  old. 
Nothing  had  been  paid  for  the 
maintenance  of  either  of  the 
patients  in  the  asylum;  and  con- 
siderable sums  were  due  to  the 
Crown  therefor.  The  Inspector 
of  Prisons  and  Public  Charities, 
as  administrator  of  the  estate  of 
the  son  and  statutory  committee 
of  the  estate  of  the  daughter, 
claimed  a declaration  of  their 
rights  under  the  will  and  pay- 
ment by  the  defendant,  as  trustee 


WILL — ( Continued ) . 
under  the  will,  of  the  sums  due  to 
the  Crown: — Held,  that,  if  the 
son  or  daughter  died  leaving 
issue,  the  issue  would  take;  if 
without  issue,  the  survivor  would 
take. — (2)  There  being,  in  the 
case  of  the  child  who  should  first 
die,  a gift  over,  the  clause  was 
valid  as  to  the  share  of  that  child; 
but,  there  begin  no  gift  over  in 
the  case  of  the  surviving  child, 
the  clause  was  as  to  that  child’s 
share  invalid  and  inoperative. 
There  was  in  the  earlier  part  of 
the  will  a gift  to  the  daughter, 
and  that  could  not  be  cut  down 
by  any  provision  which  did  not 
divest  the  property  given  to  her. 
— (3)  The  daughter’s  interest 
passed  under  the  control  of  the 
Inspector,  as  statutory  com- 
mittee, and  the  trustee  had  no 
right  to  retain  it. — (4)  The 
trustee  had  a discretion,  but  that 
discretion  was  re  viewable  by  the 
Court.— (5)  The  funds  in  the 
hands  of  the  trustee  must  be 
transferred  to  the  Inspector  in 
pursuance  of  the  provisions  of 
the  will  and  of  the  Hospitals  for 
the  Insane  Act,  R.S.O.  1914,  ch. 
295,  sec.  32  et  seq.  Dunlop  v. 
Ellis,  303. 

See  Contract,  4 — Easement 
— Executors  — Husband  and 
Wife,  2 — Parties. 


WINDING-UP.  ' 

See  Company. 


WITNESSES. 

See  Contract,  3 — Insur- 
ance, 1 — Ontario  Temperance 
Act,  1. 
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WORDS. 

11  All  my  other  Property.”] — 
See  Will,  1. 

11  Attempt.”] — See  Criminal 
Law,  1. 

11  Authority  of  the  Creditors.”] — 
See  Assignments  and  Prefer- 
ences. 

“Circumstances  Entitling  De- 
fendants to  hut  one  Set  of  Cos2s.”] 
— See  Costs,  2. 

“Complete  and  Regular.”] — 
See  Promissory  Notes,  2. 

“ Conviction.”] — See  Ontario 
Temperance  Act,  5. 

11  Directions  with  Reference  to 
Disposal  of  Estate.”] — See  As- 
signments and  Preferences. 

“ Having  and  Giving.”] — See 
Constitutional  Law,  4. 

u Having  the  same  Interest.”] — ■ 
See  Parties. 

“Hawker  or  Pedlar.”] — See 
Municipal  Corporations,  1. 

11  Indian.”] — See  Ontario 
Temperance  Act,  5. 

“Part  Payment.”] — See  Con- 
tract, 1. 

u Private  Dwelling-house.”  — 
See  Ontario  Temperance  Act, 
1,  2,  3,  4,  5. 

11  Security.”]  — See  Assign- 
ments and  Preferences. 

“ Taxes  Due.”] — See  Assess- 
ment and  Taxes. 

11  Terminus.”]  — See  Street 
Railway. 

“ Transient  Trader.”]  — See 
Municipal  Corporations,  1. 

“While  Occupied  by  ...  as  a 
Dwelling.”] — See  Insurance,  1. 


WORK  AND  LABOUR. 

See  Municipal  Corporations, 
5. 


[VOL. 

WORKMEN’S  COMPENSA- 
TION ACT. 

Ontario  Act  4 Geo.  V.  ch.  25  and 
Amending  Acts — Contractor — As- 
sessment of,  as  Employer  of  Wage- 
earners — Failure  of  Contractor  to 
Pay  Sum  Assessed — Notification 
by  Workmen’s  Compensation 
Board  to  City  Corporation,  Prin- 
cipal of  Contractor — Payment  of 
Assessment  by  Corporation  — 
Right  to  Withhold  Amount  from 
Sum  Due  under  Contract — Action 
to  Recover  Amount  Withheld 
— • Defence  — Justification  under 
Order  of  Board — Necessity  for 
Proof  of  Order  or  Decision  of 
Board — Failure  to  Prove — J udg- 
ment  for  Contractor — Opening  up 
— Fresh  Evidence  Taken — Pay- 
roll — Estimate  — Authority  of 
Officer  of  Board — Delegation  of 
Powers — Sec.  78  ( 3 ) of  Act — • 
Adoption  of  Assessment  by  Board 
— Jurisdiction  of  Court  to  Inquire 
into  Proceedings  of  Board — Pro- 
posed Addition  of  Board  as  Third 
Party  after  Trial  and  Judgment — * 
Right  to  Bring  Board  before  Court.] 
— The  plaintiff,  a contractor, 
sued  the  defendants,  a city  cor- 
poration, for  a sum  said  to  be  due 
under  a contract  for  work  done 
for  the  defendants.  The  defend- 
ants admitted  that  they  had 
withheld  the  amount  sued  for 
from  the  amount  justly  due  to 
the  plaintiff,  and  had  paid  it  to 
the  Workmen’s  Compensation 
Board,  upon  notification  from  the 
Board  that  the  plaintiff  was  in- 
debted to  the  Board,  under  the 
provisions  of  the  Workmen’s 
Compensation  Act,  4 Geo.  V.  ch. 
25,  and  amending  Acts  (5  Geo. 
V.  ch.  24,  6 Geo.  V.  ch.  31,  and  7 
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W.  COMP.  ACT — (Continued) . 
Geo.  V.  ch.  34),  in  the  sum  so 
withheld,  which  had  been  assess- 
ed by  the  Board  upon  the  plain- 
tiff as  an  employer  of  wage- 
earners: — Held,  that  the  Court 
had  jurisdiction  to  inquire  into 
the  proceedings  of  the  Board  so 
as  to  acertain  whether  or  not  the 
defendants  had  brought  them- 
selves within  the  protection  of 
the  Act;  that  the  Act  requires 
that  there  shall  be  a decision  of 
the  Board;  and  that  in  this  case, 
so  far  as  evidence  taken  at  the 
trial  shewed,  there  was  no  such 
decision. — There  was  no  evi- 
dence that  the  Board  made  an 
assessment  or  gave  notice  of  an 
assessment  being  made,  or  be- 
came entitled  to  register  an 
assessment,  or  had  registered  an 
assessment;  and  the  defendants 
were  not,  so  far  as  the  evidence 
shewed,  called  upon  by  any 
official  act  of  the  Board  to  pay 
the  amount  alleged  to  have  been 
assessed  against  the  plaintiff. — 
Consideration  of  the  provisions 
of  the  Act  (as  amended),  especi- 
ally secs.  10,  60,  62,  63. — The 
case  was  reopened,  and  the  de- 
fendants adduced  further  evi- 
dence, upon  which  it  was  held,  by 
the  trial  Judge,  upon  the  ques- 
tion whether  a valid  assessment 
had  been  made,  that,  although 


W.  COMP.  ACT — {Continued) . 
there  was  no  official  record  of  an 
assessment  having  been  made, 
what  was  done  by  the  Board 
amounted  to  a valid  assessment 
under  the  provisions  of  the  Act. 
— The  Board  in  fact  never  acted 
or  assumed  to  act  under  sec.  78, 
sub-sec.  (3).  — Sections  84  to 
98  of  the  Act  . (as  amended) 
considered.  — The  Board  could 
not  delegate  its  authority  to 
fix  the  amount  upon  which 
the  assessment  should  be  based. 
But,  although  the  assessment 
made  by  the  officer  on  the 
amount  of  the  pay-roll  as  fixed  by 
him  was  not  binding  on  the  plain- 
tiff, yet,  the  question  having  been 
opened  by  the  Board  at  the 
plaintiff’s  request,  and  the  Board 
having  confirmed  what  the  officer 
had  done,  there  was  an  act  of  the 
Board  which  cured  the  defect 
and  rendered  the  assessment 
valid. — An  application  by  the  de- 
fendants, made  after  the  original 
trial  and  judgment,  to  extend  the 
time  for  service  of  a third  party 
notice  upon  the  Board  was  re- 
fused, both  because  it  could  not 
be  entertained  at  that  stage,  and 
because  the  Board  could  not  be 
brought  before  the  Court  to 
answer  a claim  for  anything  done 
under  the  statute.  Murphy  v. 
City  of  Toronto,  156. 


48 — 41  o.l.r. 
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